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ERRATA 


On  page  51,  line  19  from  top,  "Proof  should  be  "Foot". 

On  page  411,  line  16  from  bottom,  "order"  should  be  "ordered". 

On  page  436,  line  2  from  top,  "meeting"  should  be  "meaning". 

On  page  467,  line  17  from  bottom,  "Morris"  should  be  "Morrison". 

On  page  603,  line  1  from  bottom,  "porposes"  should  be  "purposes". 

On  page  685,  line  17  from  top,  "come"  should  be  "some". 

On  page  691,  line  4  from  top,  "constitne"  should  be  "constitute". 

On  page  692,  line  2  from  top,  "not"  should  be  inserted  after  "could". 


I 


REPORT  OF  CASES 


DETERMINED  BY  THE 


SUPREME  COURT  OF  APPEALS     -^ 


OF 


WEST  VIRGINIA 


FfiOM 


MARCH  16,  1915,  TO  OCTOBER  19,  1915. 


BT 
A.  A.  LILLY 


O 

▲TTOBNIT  GENBBAL  AND  EX-OFFICIO  BEPOBTBB 


VOL.  LXXVI 


CHARLESTON 

UnkMi  Pablldiing  Compuiy 

1916 


Q 


Entered  according  to  act  of  Congress  in  the  year  one  thousand 

nine  hundred  and  sixteen 

BY  THE  STATE  OF  WEST  VIRGINIA 

In  the  ofSce  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


JUL  5     1917 


JUDGES 


OF  THE 


SUPREME  COURT  OF   APPEALS 


DUBING  THE  TIME  OF  THESE  REPORTS 


•Hon.  Ira  Ellsworth  Robinson,  President. 
Hon.  William  N.  Miller. 
Hon.  George  Poffenbarger. 
Hon.  L.  Judson  Williams. 
Hon.  Charles  Wesley  Lynch. 


~:r7rT 


A.  A.  LILLY 

ATTOBNBT  GENERAL  AND  EZ^FFiaO  BBPORTBB 


W.  B.  MATHEWS 


*R«sign6d,  October  15, 1915. 


PRINTED  BY  ORDER  OF  THE  COURT. 


CONTENTS 


TABLE  OF  CASES   REPORTED 


American  Column  and  Lumber  Co.,  Roberts  et  al.v 290 

Anderson  et  dls.,  Thomas  v 496 

Ash  v.  Wells,  Executor  et  als 711 

Atkins  V.  Evans ., 1 17 

Atkins  v.  Grey  Eagle  Coal  Co 27 

Atlantic  Bitulithic  Company  v.  Town  of  Edgewood 630 

Averill  v.  Boyer 642 

Bailey  v\  GoUehon 322 

Ball,  Ford  v , 663 

Baltimore  &  Ohio  Railroad  Co.,  Karr  v 526 

Baltimore  &  Ohio  Railroad  Co.,  State  ex  rel.  Public  Serv- 
ice Commission  v 399 

Bank  v.  Dudley  et  als 332 

Bank  of  Mannington,  First  National  Bank  of  Manning- 
ton  V 356 

Berry  v.  Humphreys 668 

Beury  Coal  &  Coke  Co.  v.  County  Court  of  Fayette 

County 610 

Big  Huflf  Coal  Co.  v.  Thomas  et  als 161 

Black,  Judge,  Weil  v 685 

Board  of  Education  of  Parkersburg  District,  Smith  v . .  239 

Boone  v.  Hess  Dustless  Mining  Machine  Co.  et  al 716 

Bomee,  Ex  parte ,  360 

Boyer,   Averill,  v '. 642 

Bramer  et  al.,  Telluric  Company  v 185 

Brogan  v.  Union  Traction  Co. 698 

Brown,  Ladies  Tailoring  Co.  v 725 

Bruen  et  al.,  Woodall  et  al.  v 193 

Brvan  et  als..  City  Bank  of  Wheeling  v 481 


vi  Table  of  Cases  Reported 

Butcher  v.  Life,  Admr 231 

Butts,  Admr.  v  Houston 604 

Byer,  Admx.  v.  Paint  Creek  Collieries  Co 641 

Carmichael  et  al.  v.  Reed  et  al 672 

Carr  et  als.,  Williams  v 139 

Castle  Brook  Carbon  Black  Co.  v.  Ferrell  et  al 300 

Casto,  Ryan,  Special  Receiver,  etc.  v 314 

Central  District  &  Printing  Tel.  Co.  v.  Parkersburg  & 

Ohio  Valley  Electric  Railway  Co 120 

Chambers  v.  Simmons 174 

Chambers  v.  Great  State  Council,  I.  0.  R.  M 614 

Charleston  (City  of) ,  Lutz  v 657 

Chesapeake  &  Ohio  Railway  Company,  McNeer,  Talbott 

&  Johnson  v 803 

City  Bank  of  Wheeling  v.  Bryan  et  als 481 

City  of  Charleston,  Lutz  v 657 

City  of  Elkins  v.  Western  Maryland  Railway  Co 733 

Clark  V.  Lee 144 

Clark,  Martin  v 115 

Clarksburg   Northern    Railroad    Company    v.    Morris, 

Sheriff   777 

Coal  &  Coke  Railway  Company,  Findley  v 747 

Coffman  v.  Sammons 13 

Coffman  v.  Viquesney 84 

Cook  V.  Griffith 799 

County  Court  of  Fayette  County,  Beury  Coal  &  Coke 

Co.  V 610 

County  Court,  White  et  als.  v 727 

Cox  v.  Shay  et  als 768 

Crockett  v.  Reynolds 763 

Croston  v,  McVicker 461 

Crozer  Coal  &  Coke  Co.,  Yates  v 50 

Davis  (Town  of),  State  ex  rel.  Heironimus  v 587 

DePrancesco  v.  Piney  Mining  Company 756 

Dickey,  Ex  parte 576 

m 

Dickinson,  Admr.  etc.  et  als.,  Mankin  et  als.  v 128 

Dickinson,  Admr.  v.  New  River  etc.  Coal  Co 148 

Dudley  et  als.,  Bank  v 332 

Dyson  et  als.,  Seamon  et  al.  v 599 


Table  op  Cases  Reported  vii 

Easter  v.  Virginian  Railway  Co 383 

Edgewood  (Town  of),  Atlantic  Bitulithic  Company  v. .  630 

Edwards  Oil  Co.,  Gabbert  v 71S 

Egerton  v,  Flesher  et  al 5lJ) 

Elkins  (City  of),  v.  Western  Maryland  Railway  Co 733: 

Ellison  et  al.,  Vance  v 592 

Evans,  Atkins  v 17 

Ex  parte  Bornee 360 

Ex  parte  Dickey 576 

Ferrell  et  al.,  Castle  Brook  Carbon  Black  Co.  v 300 

Ferrell,  Guardian,  etc.  et  al.,  Vick  v 306 

Fielder  et  al.,  Kanawha  Valley  Bank  v. Ill 

Fielder  et  al.,  Mcllwaine  Knight  &  Co.  v Ill 

Findley  r.  Coal  &  Coke  Railway  Company 747 

First  National  Bank  of  Mannington  ^^  Bank  of  Man- 

nington  et  al 356 

First  National  Bank  of  Hinton  et  als.,  Plumloy  v 635 

Flanagan,  State  v 783 

Flesher  et  al.,  Egerton  v 519 

Ford  V.  Ball 663 

Frymier  v.  Lorama  Railroad  Co 96 

Fulton  V.  Ramsey 45 

Gabbert  v.  William  Seymour  Edwards  Oil  Co 718 

Gain  et  al.  v.  South  Penn  Oil  Company  et  al 769 

Gainer  i*.  Griffith 426 

Grardner  v.  South  Penn  Oil  Co 661 

Garten  v.  Layton  et  al 63 

Golden  et  al.  v.  O'Connell  et  al 282 

GoUehon,  Bailey  v 322 

Gray,  Admr.  v.  Pocahontas  Consolidated  Collieries  Co. .  311 

Great  State  Council  I.  Q.  R.  M.,  Chambers  v 614 

Greene  et  al..  Smith  et  al.  v 276 

Grey  Eagle  Coal  Co.,  Atkins  v 27 

Griffin  et  al.,  Kyle  v '. 214 

Griffith,  Cook  v 799 

Griffith,  Gainer  v 426 

Hanes,  Mulvay  v 721 

Harbert  v.  Hope  Natural  Gas  Company 207 


viii  Table  of  Cases  Reported 

Harman  et  al,,  Harrison  v 412 

Harman  et  al.  v,  Lambert  et  al 370 

Harper  et  al.  t\  The  Virginian  Railway  Company 788 

Harrison  v,  Harman  et  al 412 

Heironimus,  State- ca:  rel.  v.  Town  of  Davis 587 

Henry  et  al.,  Moore  v 271 

Herold  et  al.,  State  v 537 

Hess  Dustless  Mining  Machine  Co.  et  al.,  Boone  v 716 

Hicks  et  al.,  State  v 508 

Hill,  Sheriff,  Sperry  &  Hutchinson  Co.,  v 680 

Hoke,  State  v 36 

Homestead  Building  Association  et  als.,  Wait,  Execu- 
trix, V 431 

Hope  Natural  Gas  Company,  Harbert  v 207 

Hope  Natural  Gas  Co.,  Moore  v 649 

Horner  v.  Life,  Admr 231 

Houston,  Butts,  Admr.v 604 

Humphreys,  Berry  v 668 

Hunter  v.  Johnson 154 

Jarrell,  State  v 263 

Jarrett,  Stoddard  and  Stuart,  Receivers  v 203 

Johnson,  Hunter  v 154 

Johnson  Milling  Co.  v.  Read  et  als 557 

Kanawha  Valley  Bank  v.  Fielder  et  al Ill 

Kanawha  &  Michigan  Railway  Company,  Ross  v 197 

Kanawha  &  Michigan  Railway  Co.,  Stuck  v 453 

Karr  v.  Baltimore  &  Ohio  Railroad  Co 526 

Kersey  v.  Kersey 70 

King  V.  Scott 58 

King,  State  v 10 

Kyle  V.  Griffin  et  al , 214 

Ladies  Tailoring  Co.  v.  Brown 725 

Lambert  et  al.,  Harman  et  al.  v 370 

Layton  et  nl.,  Garten  v 63 

Lee,   Clark  t^ 144 

Lewis,  Hubbard  &  Co.  v.  Toney 80 

Lewis  V.  West  Virginia  Pulp  &  Paper  Co 103 

Life,  Butcher  v 231 


Table  op  Gases  Reported  ix 

Life,  Admr.,  Horner  v 231 

Long  V.  United  Savings  &  Annuity  Co 31 

Lorama  Railroad  Co.,  Frymier  v 96 

Lutz  V.  City  of  Charleston 657 

Mankin  et  als,  v.  Dickinson,  Admr.  etc.  et  als 128 

Marple  et  al.,  Remage  v ' 379 

Marshall  v.  Nicolotte  Lumber  Co.  et  al 531 

Martin  v.  Clark. 115 

Maynor,  McKinley  Land  Co.  v 156 

Mcllwaine  Knight  &  Co.  v.  Fielder  et  al Ill 

McKinley  Land  Co.  v.  Maynor 156 

^IcNeer,  Talbott  &  Johnson  v.  Chesapeake  &  Ohio  Rail- 
way Company 803 

McVicker,  Croston  v 461 

Meeks,  State  ex  rel.  v.  Morris,  Judge 516 

Melott  r.  West  et  al 739 

MUler  V.  MiUer  et  al 352 

Montgomery',  Admx.  r.  Paint  Creek  Collieries  Co 641 

Moore  t\  Henry  et  al 271 

Moore  v.  Hope  Natural  Gas  Co 649 

Morgan  et  al.  v.  Pool  et  al 534 

^lorris,  Sheriff,  Clarksburg  Northern  Railroad  Co.  v 777 

Morris,  Judge,  State  ex  rel.  Meeks  v 516 

]Mulvav  r.  Hanes 721 

New  River  etc.  Coal  Co.,  Dickinson  Admr.  v 148 

Nicolette  Lumber  Co.,  et  al.,  Marshall  v 531 

O'Connell  et  al,  Golden  et  al.  v 282 

Ohio  River  Contract  Co.  v.  Smith 503 

Paint  Creek  Collieries  Co.,  Byer,  Admx.  v 641 

Paint  Creek  Collieries  Co.,  Montgomery,  Admx.  v 641 

Parkersburg  &  Marietta  Sand  Company  v.  Smith 246 

Parkersburg  &  Ohio  Valley  Electric  Railway  Co.,  Central 

District  &  Printing  Tel.  Co.  v 120 

Petere,  State  ex  rel.  v.  Pinson,  Mayor,  et  als 572 

Petty  r.  United  Fuel  Gas  Co 268 

Piney  Mining  Company,  DeFrancesco  v 756 

Pinson,  Mayor,  et  als.,  State  ex  rel.  Peters  v 572 


X  Table  of  Cases  Reported 

Plumley  v.  First  National  Bank  of  Hinton  et  als 635 

Pocahontas  Consolidated  Collieries  Co.,  Gray,  Admr.  v,  311 

Pool  et  al.,  Morgan  et  ah  v : 534 

Preston  County  Development  Co.,  West  Virginia  Devel- 
opment Co.  V 492 

Pritehard  et  al,  v.  Pritchard  et  al 91 

Public  Service  Commission  v.  Baltimore  &  Ohio  Rail- 
road  Co 39*) 

Pulp  and  Paper  Co.  (W.  Va.)  Lewis  v 103 

Ramsey,  Fulton  v 45 

Read  et  als,,  Johnson  Milling  Co.  v , 557 

Reed  et  al.,  Carmichael  et  al.  v 672 

Remage  v.  Marple  et  al 379 

Reynolds,  Crockett  v 763 

Roberts  et  al,  v.  American  Column  and  Lumber  Co ... .  290 

Ross  V,  Kanawha  &  Michigan  Railway  Company 197 

Ryan,  Special  Receiver  etc.  v.  Casto 314 

Sammons,  Coflfman  v 13 

Schenk,  Windsor  Hotel  Co.  v 1 

Scott,  King  V 58 

Seaman,  State  v •. . .  467 

Seamon  et  al.  v.  Dyson  et  al 599 

Shay  et  al,,  Cox  v 768 

Simmons,  Chambers  v 174 

Smith  V,  Board  of  Education  of  Parkersburg  District. . .  239 

Smith  et  al,  v.  Greene  et  al 276 

Smith,  Ohio  River  Contract  Co.  v , 503 

Smith,  Parkersburg  &  Marietta  Sand  Co.  v 246 

Smith,  Williams  v 287 

South  Penn  Oil  Company  et  al.,  Gain  et  al,  v 769 

South  Penn  Oil  Co.,  Gardner  v 661 

Sperry,  Adm'r,  et  als,  v.  TuUey  et  als 106 

Sperry  &  Hutchinson  Co.  v.  Hill,  Sheriff 680 

Standard  Lime  &  Stone  Co.,  Williamsport,  Nessle  & 

Martinsburg  Railway  Co.  v 21 

State  ex  rel.  Heironimus  v.  Town  of  Davis  et  al 587 

State  ex  rel,  Meeks  v,  Morris,  Judge 516 

State  ex  rel.  Peters  v.  Pinson,  Mayor,  et  als 572 


Table  of  Cases  Reported  xi 

State  ex  rel.  Public  Service  Commission  v.  Baltimore  & 

Ohio  Railroad  Co 399 

State  V.  Flanagan 783 

State  V.  Herold  et  al 537 

Stat«  V.  Hicks  et  al 508 

State  v.  Hoke 36 

State  V.  Jarrell 263 

State  V.  King , 10 

State  r .  Seaman 467 

State  t'.  Wright 297 

Stoddard  and  Stuart,  Receivers,  v.  Jarrett 203 

Stuck  V.  Kanawha  &  Michigan  Railway  Co 453 

Tailoring  Co.  v.  Brown 725 

Taylor  v.  Taylor 469 

Telluric  Company  v.  Bramer  et  al 185 

Thomas  v.  Anderson  et  aUs 496 

Thomas  et  als..  Big  Huff  Coal  Co.  v 161 

Toney,  Lewis,  Hubbard  &  Co.  v 80 

Town  of  Davis  et  al.^  State  ex  rel.  Heironimus  v 587 

Town  of  Edgewood,  Atlantic  Bitulithic  Company  v 630 

Tulley  et  als.,  Sperry,  Admr.  et  als  v 106 

Union  Traction  Co.,  Brogan  v 698 

United  Fuel  Gas  Co.,  Petty  v 268 

United  Savings  &  Annuity  Co.,  Long  v 31 

Vance  v.  Ellison  et  at 592 

Tick  V.  Ferrell,  Guardian,  etc.  et  al 306 

Viquesney,  Coffman  v 84 

Virginian  Railway  Co.,  Easter  v.  .\ 383 

Virginian  Railway  Company  (The),  Harper  et  al.  v. . . .  788 

Wagner  et  al.,  Weekly  et  al.  v 236 

Wait,    Executrix   v.    Homestead   Building   Association 

et  als 431 

Weekly  et  al.  v.  Wagner  et  al 236 

WeU  V.  Black,  Judge 685 

Wells,  Executor  et  als..  Ash  v 711 

West  et  al.,  Melott  v 739 


xii  Table  op  Cases  Reported 


• 


West    Virginia   Development    Co.    v.    Preston    County 

Development  Co 492 

West  Virginia  Pulp  and  Paper  Co.,  Lewis  v 103 

Western  Maryland  Railway  Co.,  City  of  Elkins  v 733 

White  et  ah.  v.  County  Court 727 

Williams  v.  Carr  et  als 139 

Williams  v.  Smith 287 

Williamsport,   Nessle   &   Martinsburg  Railway   Co.   t*. 

Standard  Lime  &  Stone  Co 21 

Windsor  Hotel  Co.  v.  Schenk 1 

Woodall  et  al,  v.  Bruen  et  al 193 

Wright,  State  v 297 

Yates  V.  Crozer  Coal  &  Coke  Co 50 


TABLE  OF  CASES  CITED 


Acme  Pood  Co.  v.  Older,  64  W.  Va.  255 566 

Adams  Express  Co.  «.  New  York,  232  U.  8.  14 685 

Adams  v.  Hill,  29  N.  H.  202 351 

Aiken  v,  Albany,  V.  &  C.  R.  Co.,  26  Barb.  289 798 

Akin  V.  Oil  Co.,  41  Atl.  748 212 

Alexander  v.  Sherwood  Co.,  72  W.  Va.  195,  199 183 

Allen  V.  Matheny,  63  W.  Ve.  443 544 

Allen  17.  Yeater,  17  W.  Va.  128. 746 

Allison  V,  Bank,  6  Pond  294 438 

Ambronse's  Heirs  i;.  Keller,  22  Grat.  769 69 

American  Ttust  etc.  Bank  t;.  McGrettigan,  Bee.,  152  Ind.  582 485 

Amick  17.  Ellis,  53  W.  Va.  421 237 

Andrews  i7.  Lincoln,  95  Me.  441 , 197 

A.  P.  Cook  &  Co.  V.  Beard,  108  Mich.  17 495 

Arbenz  v.  Exley,  Watkins  &  Co.,  52  W.  Va.  476 16,       17,  429 

Armor  v.  Cochrane,  66  Pa.  308 714 

Armstrong  v.  Town  of  Grafton,  23  W.  Va.  50. 102 

Ash  17.  W.  &  N.  R.  R.  Co.,  148  Pa.  St.  133 736 

Aspdin  V.  Austin,  5  Ad.  &  El.  671 672 

Association  i7.  Sohn,  54  W.  Va,  117 680 

A.  T.  &  B.  P.  B.  Co.  17.  Burlington  Township,  36  Kan.  628. 513 

Atkinson  v.  Stewart,  46  Mo.  510 344 

Atlanta  &  West  Point  R.  R.  Co.  i;.  Speer,  32  Ga.  550. 792 

Atlanta  &  W.  P.  B.  Co.  v.  Camp,  (Ga.)  51  Enc.  &  Eng.  R.  R.  Cas. 

188  , 794,  796 

Atlantic  Coast  Line  R.  Co.  17.  Macon  Grocery  Co.,  166  Fed.  206 411 

Austin  17.  Caloway,  73  W.  Va.  231 641,  702 

Averill  v.  Boyer,  76  W.  Va.  642 744 

Ayres  v.  Railway  Co.,  37  N.  Y.  432 806 

Baker  17.  Preston,  Gilmer  (Va.)  235,  285 678 

BaU  V.  Setzer,  33  W.  Va.  444 345 

Ballentine  17.  Railroad  Ck).,  40  Mo.  491 806 

B.  &  O.  R.  R.  Co.  17.  LaflPerty,  2  W.  Va.  104 184 

B.  &  O.  By.  Co.  u.  .U  S.  ex  rel.  Pitcairin  Coal  Co.,  215  U.  S.  481 411 

Bank  v.  Atkinson,  32  W.  Va.  203 566 

Bank  v,  Auth,  87  Pa.  419 428 

Bank  17.  Burt,  87  Mass.  113 296 

Bank  of  the  U.  8.  v.  Carrington  et  ah,  7  Leigh  677 477 

Back  17.  Elwood,  21  N.  Y 438 

Bank  17.  Lampkin,  R.  M.  Charlt.  (Ga.)  29 438 

Bank  of  Union  17.  Nickell,  50  W.  Va.  57 82 


T 


xiv  Table  op  Cases  Cited 

Bank  v.  Rice,  4  How.  225 667 

Bank  v.  WUson,  25  W.Va.  242 245 

Bank  v.  Wilson,  35  W.  Va.  36 560 

Bannister  v.  Coal  &  Ck)ke  Co.,  63  W.  Va.  502 296 

Barbour  v.  Flick,  126  Cal.  628 646 

Barbour  v.  Tompkins,  31  W.  Va.  410 342,  351 

Barbour,  Stedman  &  Herald  v.  Tompkics,  58  W.  Va.  572 147 

Bare  v.  Coal  &  Coke  Co.,  73  W.  Va.  632 660 

Barker  v.  Barker,  17  Mass.  504 343 

Barley  et  aU.  v,  Byrd  et  cUs.j  95  Va.  316 190,  678 

Barlow  v,  Scott,  24  N.  Y.  40 808 

Barnard  v.  Gas  Co.,  216  Pa,  362 776 

Barnes  v.  Boyers,  34  W.  Va.  303 382 

Barney  v,  Grover,  28  Vt.  391 638 

Barlett  v.  Boyles,  66  W.  Va.  327 102 

Basy  V.  Adams,  81  Ky.  368 619 

Bates  V.  Cobb,  5  Bosw.  29 653 

Bates  V.  Forcht,  89  Mo.  120 • 229 

Baylor  v.  B.  &  O.  R.  R.  Co.,  9  W.  Va.  270 125 

Beaty  v.  Downing,  96  Va,  451 619 

Becker  v,  McGraw,  48  W.  Va.  539 494 

Beckwith  v.  Laing,  66  W.  Va.  246 662 

Beecher  v.  Foster,  51  W.  Va.  605 450 

Bell  V.  The  Mayor,  10  Paige  49 351 

Ben  v.  Peete,  2  Band.  539 678 

Bennett  v,  Bennett,  37  W.  Va.  396 566 

Bennett  v.  Federal  Coal  &  Coke  Co.,  70  W.  Va.  456 251 

Berly  v.  Taylor,  5  Hill  584 254 

Berry  v.  Railroad  Co.,  44  W.  Va.  545 653 

Berry  v.  Ransdall,  4  Met.  (Ky.)  292 424,  426 

Nestor  v,  Watken,  60  111.  138 792 

Beverly  v.  Brooke  et  al.,  4  Grat.  206 483 

Bicknell  v.  Buck,  58  Ind.  354 284 

Bill  V.  Shilling,  39  W.  Va.  108 564 

Bingham  v.  Bigelow,  12  Met.  (Mass.)  268 424 

Blair  v.  Bank,  103  Va.  762 531 

Blair  v.  Mounts,  41  W.  Va.  706 338 

Blanchard  v.  Detroit  &c.  Ry.  Co.,  31  Mich.  43 792,  801 

Bland  v,  Rigby,  73  W.  Va.  61 563 

Bluefield  v.  Bailey,  62  W.  Va.  304 24 

Board  r.  Callihan,  33  W.  Va.  209 '. 190 

Board  of  Education  v.  Holt,  51  W.  Va.  435 688 

Boggess  f.  Scott,  49  W.  Va.  316 69 

Boiling  V.  Lersner,  26  Grat.  37 466 

Boiling  v.  Teel  et  aJ.,  76  Va.  487 117 

Bolton  V.  Bullard,  13  Mass.  227 343 

Bond  V.  Fay,  12  Allen  (Mass.)  86 547 

Bosley  v.  Railroad  Co.,  54  W.  Va.  564 529 

Booth  V.  Kinsey,  8  Grat.  560 143 


Table  op  Cases  Cited  xv 

BootYi  «.  Boiling  Mill  Co.,  74  N.  Y.  15 672 

Boyc©  V.  Qingrich,  154  Mo.  App,  198 646 

Boyd  V,  Page,  2  Neb.  859 284 

Boyle  V.  Agawam  Canal  Co.,  22  Pick  381 253 

Boyles  v.  Wheeling  Traction  Co.,  71  W.  Va.  320 701 

BonghneT  v.  Hall,  24  W.  Va.  249,  250 144 

Bowles  V,  Woodson,  6  Grat.  78 17^ 

Bowyer  v.  Knopp  &  Martin,  15  W.  Va.  291 568 

Biacey  v.  Darst,  218  Fed.  482 684 

Brady  v.  Toledo  etc.  R.  Co.,  81  Mich.  616 737 

Bragg  17.  Coal  Co.,  70  W.  Va.  655 662 

Brally  v.  Railway  Co.,  66  W.  Va.  462 202 

Brands  v.  St.  Louis  Car  Co.,  213  Mo.  698 761 

Brannick  v.  Elmore,  144  Mo.  55 808 

Brattle  Square  Church  v.  Grant,  3  Gray  142 196 

Breilenbach  v.  Trowbridge,  64  Mich.  393 787 

Breneman  v.  Franklin  etc.  Association,  3  W.  &  S.  218 441 

Brebaeh  v.  Johnson,  62  111.  App.  131 787 

Britton  V.  St.  Louis,  120  Mo.  437 723 

Brooks  V.  MiUer,  29  W.  Va,  499 275 

Brown  Oil  Co.  v.  Caldwell,  35  W.  Va.  95 o4G 

Brown  r.  Express  Co.,  15  W.  Va.  812 653 

Brown  v.  Pollard,  89  Va.  696 801 

Brown,  Trustee,  v.  Rockey,  60  W.  Va.  268 206 

Brown  v.  Shields,  6  Leigh  440 ^57 

Brown  v.  Spillman,  155  U.  8.  665 776 

Browne  v.  Gibbons,  5  Bro.  P.  C.  491 110 

Bruce  r.  National  Bank,  79  N.  Y.  154 672 

Bryan  r.  Spurgin,  37  Tenn.  681 293,  296 

Bryant  v,  Jackson,  99  Mies.  585 714 

Buchanan  v,  aark,  10  Gratt.  164 348 

Buck  V,  Brady,  110  Md.  568 608 

Buena  Vista  v.  McCandlish,  92  Va.  297 147 

Building  Association  v.  Sohn,  54  W.  Va.  101 418 

Bunther  v.  Ullrich,  82  Wis.  222 646 

Burk  V.  Railroad  Co.,  7  Heisk.  451 656 

Burkhart  v.  Scott,  69  W.  Va.  694 487,  489 

Burkheimer  v.  Same,  59  W.  Va.  209 206 

Burleigh  v.  Palmer,  74  Neb.  122 490 

Burlington  etc.  Perry  Co.  v.  Davis,  48  la.  133 585 

Burner  v.  Meigo  et  di,,  64  N.  Y.  506. 166 

Bums  V,  Hayes,  44  W,  Va.  503 418 

Bossman  v.  Gonster,  72  Pa.  St.  285 429 

Bnster  v.  Holland,  27  W.  Va.  510 126,     147,     317,  473 

Butcher  v,  Sommerville,  67  W.  Va.  261 161 

Butter  V.  Thompson,  45  W.  Va.  660 563 

Butter  V.  Thompson,  52  W.  Va.  311 740 

Bozard  v.  Houston,  119  U.  S.  347 166 

C.  A  A.  B.  Co.  V,  Higgins,  58  111.  128 440 


xvi  Table  op  Cases  CiTteD 

C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132 707 

Cain  V.  SoutherD  B.  Co.,  199  Fed.  211 389 

Call  V.  Scott,  4  Call  402 82 

Campbell  v.  BuildiDg  AssociatioD,  98  Va.  729 89 

Campbell  v.  Davis,  85  Ala.  56 373 

Campbell  v.  Fetterman  's  Heirs,  20  W.  Va.  398 4*^0 

tlampbell  v.  Murphy,  2  Jones  Eq.  (N.  C.)  357 342 

Campbell  v,  Putnam  Sugar  Co.,  62  Me.  552 152 

Campbell  v,  Whoriskey,  170  Mass.  63 612 

Cammack  v.  Lewis,  15  Wall  643 619 

Canfield  v.  Chicago  &c.  Ry.  Co.,  59  Mo.  App.  354 786 

Capehart  v.  Hale,  6  W.  Vk.  547 69 

Capp  V,  Hersey,  31  N.  H.  317 343 

Carder  v.  Bank,  34  W.  Va.  38,  41 100 

Caretta  Railway  Co.  r.  Coal  Co.,  62  W.  Va.  185 23.  24 

Caretta  Railway  Co.  v.  Fisher,  74  W.  Va.  115 510,  513 

Carmiachael  v.  Moore,  88  N.  C.  27 275 

Carper  v.  Chenoweth,  69  W.  Va.  729 280 

Carr  v.  Sutton,  70  W.  Va.  417. 141.  143 

Carter  v.  McAstor,  28  Grat.  356 746 

Carter  v.  Sutherland,  52  Mich.  597 787 

Carter  v.  Wood,  103  Va.  68 190 

Cass  V.  Martin,  C.  N.  H.  25 343 

Cassady  v.  Grimmelman,  100  la.  695-77  N.  W.  1067 424 

Casto  V.  Greer,  44  W.  Va.  94 418,  420 

Central  Dist.  Print  *g  etc.  Co.  v.  Parkersburg  etc.  R.  Co.,  76  W.  Va. 

120    473 

Central  Railroad  &c.  Co.  v.  Pettus,  113  U.  S.  116 488.  491 

Central  of  Ga.  Ry.  Co.  v.  Union  Springs  &  N.  Ry.  Co.,  144  Ala.  639  731 

Chadister  v.  B.  &  O.  B.  Co.,  62  W.  Va 566 

Chamberlain  v.  Railroad  Co.,  15  O.  St.  225 808 

Chambers  v.  Cramer,  49  W.  Va.  395 151 

Chapman  r.  Cheney,  191  111.  574 197 

Chapman  v.  Commonwealth,  25  Grat.  721 317 

Chapman  v.  P.  &  S.  R.  R.  Co.,  18  W.  Va.  184 , 560 

Charles  Brown  Co.  v.  Vasson,  68  S.  W.  204 440 

Charleston  r.  Littlepage,  73  W.  Va.  156 587,  688 

Cheeks  v.  Virginia  Pocahontas  Coal  Co.,  74  W.  Va.  553 55 

Ches.  &  O.  R.  R.  Co.  v.  Miller,  Auditor,  19  W.  Va.  408 779 

Chew  Heong  t?.  U.  S.,  112  U.  S.  559.. 420 

Chicago  Lumber  &  Coal  Co.  v.  Garner,  132  la.  282 244 

Chilton  V,  Brocks,  71  Md.  445 671 

Chittenden  v,  Darden,  2  Woods  437 766 

Christian  v.  Vance,  41  W.  Va.  734 373 

Christie  v.  Maiden,  23  W.  Va.  667 782 

Clairborne  &  wife  v.  Henderson,  3  H.  &  M.  322 i  349 

Clemans  v.  Board  of  Education,  68  W.  Va.  298 368 

Chuttack  V,  Cleveland,  37  Minn.  466 765 

Chirchward  v.  The  Queen,  L.  R.  1  Q.  B.  173 672 


Table  op  Cases  Cited  xvii 

Cmcmnati  N.  O.  &  T.  P.  R.  Co.  v.  Interstate  Commerce  CommiB«ion, 

162  TJ.  8.  184 411 

C^Vzena  Trust  &  Guar.  Co.  v.  Young,  83  S.  E.  1007 146 

City  of  East  St.  Louis  v.  East  St.  Louis  Gas  L.  &  C.  Co.,  98  111.  415  635 

City  of  Gutbrie  v.  Lumber  Co.,  fl^Okla.  464 612 

City  of  Portland  v,  W.  U.  Tel.  Co.,  146  Pac.  Rep.  148 586 

Clark  V.  O.  B.  B.  Co.,  39  W.  Va.  732 751,  752 

Clay  t?.  City  of  St.  Albans,  43  W.  Va.  539 660 

aay  V.  Deskins,  36  W.  Va.  350 173 

aayton  v.  BarT,  34  W.  Va.  290 165 

aayton  v.  County  Court,  58  W.  Va.  253 546 

Coal  Co.  V.  Commonwealth,  96  Ky.  218 30 

Coal  k  Coke  Railway  Co.  v.  Conley,  67  W.  Va.  129     151,     408,     409,  411 

Coal  &  Lumber  Co.  v.  Lumber  Co.,  71  W.  Va.  21 373 

Coale  V.  Merryman,  35  Md.  382 746 

Coates  Appeal,  7  W.  &  8.  (Pa.)  99 638 

Cobb  V,  Hall,  29  Vt.  510 - 801 

Cobb  17.  Illinois  etc.  Co.,  68  HI.  233 495 

Coffman  t?.  CoflPman,  41  W.  Va.  8 93 

Coffman  v.  Hope  Nat.  Gas  Co.,  74  W.  Va.  57 662 

Cook  t?.  Lumber  Co.,  82  S.  E.  327 99,     288,  677 

Colasurdo  17.  Central  R.  Co.,  180  Fed.  832 389 

Coleman  v.  Commonwealth,  25  Grat.  865 44 

Coles  V,  Miller,  8  Gratt.  6: 678 

Coles  V.  Wooding,  2  P.  &  H.  189 117 

Cother  v.  So.  Express  Co.,  32  Grat.  718 438 

Collier  v.  Carlisle,  133  Ala.  478 373 

Colorado  &  S.  Ry.  Co.  v.  Thomas,    (Colo.)   3   Am.  &  Eng.   Amo. 

Cas.    700    737 

Cooley  V.  Railroad  Co.,  149  Mo.  487 666 

Commonwealth  v.  Chiovaro,  129  Mass.  489 694 

Commonwealth  v.  Dodder,  2  Cush  562 582 

Commonwealth  v.  Kinksbury,  199  Mass.  542 583 

Commonwealth  v.  McCloon,  101  Mass.  1 694 

Commonwealth  v,  Pettes,  114  Mass.  307 694 

Componio  v.  Railroad  Co.,  66  Conn.  528 152 

Conley  &  Avis  v.  Coal  &  Coke  Railway  Co.,  67  W.  Va.  101 418 

Connecticut  Mut.  Life  Ins.  Co.  v.  Schafer,  94  U.  S.  457 619 

Conrad  v.  Crouch,  68  W.  Va.  385 279 

Conrad  v.  Railway  Co.,  64  W.  Va.  176 151 

Constant  v.  Matteson,  22  111.  546 82 

Continental  Imp.  Co.  v.  Stead,  95  U.  S.  161,  168 737 

Cboper  v.  Railroad  Co.,  24  W.  Va.  37 52 

Coplinger  v.  The  Gibson,  14  Ind.  480 766 

Corbin  v.  Emmerson,  10  Leigh  663 302 

Core  V,  Strickler,  24  W.  Va.  689 66,  147 

.  Cornell  v.  Jackson,  9  Met.  (Mass.)  150 542,  545 

Corprew  v.  Boyle,  24  Gratt.  290 381 

Cotton  V.  Field,  131  111.  398 654 


xviii  Table  op  Cases  Cited 

Coughlin  V.  Knowles,  7  Met.  57 801 

Covell  V.  Heyman,  111  U.  S.  182 127 

Coville  V.  Gilman,  12  W.  Va.  402 751 

Coyle  V.  B.  &  O.  B,  Co.,  11  W.  Va.  94 265 

Credle  v.  Ayers,  126  N.  C.  11 % 466 

Creecy  v.  Pearce,  69  N.  C.  67 345,  351 

Grim  v.  O'Brien,  69  W.  Va.  754 243,  566 

Crim  V.  Phillipi,  38  W.  Va.  122 7S2 

Crislip  V.  Cain,  19  W.  Va.  483 542.  7  !  • 

Crockett,  Admr.  v.  Blackwolf  C.  &  C.  Co.,  75  W.  Va.  325 312,  702 

Crockett  v.  Keystone  Coal  &  Coke  Co.,  75  W.  Va.  467 312 

Cromwell  v.  County  of  Sac,  94  U.  S.  351 7.11 

Crosby  v.  Parker,  4  Mass.  110 543,  54.") 

Cross  V.  Cress,  56  W.  Va.  185 280 

Cross  V.  North  Carolina,  132  U.  S.  124 697 

Crossley  v.  California,  168  U.  S.  640 697 

Croston  v.  Male,  56  W.  Va.  205 278,  279 

Crotty  V.  Union  Mut.  Ins.  Co.,  144  U.  S.  621, 619 

Crouch  V.  Fowle,  9  N.  II.  219 665 

Crowley  v.  Connell,  73  Vt.  45 608 

Crum  1'.  Sawyer,  132  111.  443 654 

Crumlish's  Admr.  v.  Railroad  Co.,  40  W.  Va.  625 4.^5 

Crutcher  v.  Kentucky,  141  U.  S.  47 685 

Culberton  v.  City  of  Fulton,  127  111.  30,  32  38 ! 635 

Culbreth  v.  Downing,  121  N.  C.  205 425 

Cunningham  v.  Cunningham,  30  W.  Va.  598 355 

Cunningham  v.  Cunningham,  46  W.  Va.  1 297 

Cunningham  v.  Johnson,  82  S.  E.  (Va.)  690 '. 281 

Custer  V.  Hall,  71  W.  Va.  119 475,  476 

Cutter  V.  Carlithers,  48  Cal.  178 542 

Dale  V.  Frisbie,  59  Ind.  530 424 

Dall  I'.  Mining  Co.,  3  Nev.  531 278 

Danehower  v.  Hayes,  35  App.  D.  C.  65 295 

Daniel  v.  Obert,  20  111.  App.  557 6")6 

Darnell  v.  Flynn,  69  W.  Va.  146 123 

Darrah  v.  Wheeling  Tee  &  Storage  Co.,  50  W.  Va.  417 35 

Daviess  County  v.  Dickinson,  117  U.  S.  657 635 

Davis  V.  Davis,  37  N.  C.  607 278,  279 

Davis  V.  Davis,  104  Va.  65 382 

Davis  V.  Demming,  12  W.  Va.  246 131 

Davis  t'.  Halstead,  70  W.  Va.  572 563 

Davis  V.  Hayden,  9  Mass.  514 94 

Davis  V.  Settle,  43  W.  Va.  17 377 

Davis  V.  Smith,  61  Tex.  18 543 

Davis  V.  State,  70  Tex.  Crim.  App  524 692 

Davis  V.  Virginia,  236  U.  S.  697 685 

Day  V.  Wilson,  83  Ind.  463 801 , 

Dean  v.  Cannon,  37  W.  Va.  123 767 

Deeley  v.  Lloyd 's  Bank,  (1912)  A.  G.  756 321 


Table  op  Cases  Cited  xix 

Delmwr  Oil  Co.  v.  Bartlett,  62  W.  Va.  700 257 

Dempsey  v.  Railway  Co.,  69  W.  Va.  271 455 

Depue  V.  Miller,  65  W.  Va.  120 308 

DeSallar  v.  TonBCome,  158  U.  S.  216 751 

Des  Moioes  Life  Ins.  Go,  v.  Seifert,  210  111.  157 166 

Diekey  v.  Smith,  42  W.  Va.  805 418 

Diddier  v.  Patterson,  93  Va.  534 767 

Dimiek  v.  Chicago  etc.  R.  Co.,  80  111.  338 739 

Diricks  v.  Logsdon,  50  Md.  173 751 

Distilling  Co.  t,  Himmel,  74  W.  Va.  756 766 

Dist.  Twp.  of  Spencer  v,  Dist.  Two.  of  Eiverton,  62  la.  30 613 

Donaldson  f.  Levine,  93  Va.  472 746 

Dorsey  v.  St.  Louis  A.  &  T.  H.  B.  B.  Co.,  58  O.  65 798 

Douglass  v.  Feay,  1«  W.  Va.  26 3')5 

Drew  V.  Ball,  72  111.  164 * 646 

Drew  r.  Comstock,  57  Mich.  176 787 

Dryden  v.  Swinburn,  15  W.  Va.  250 416 

Duke  V.  Railway  Co.,  106  Va.  152 296 

Dunfee  v.  Childs,  59  W.  Va.  225 532 

Dunfee  v.  Childs,  45  W.  Va.  155 347 

Dunn 's  Ex  'ors.  v.  Renick,  40  W.  Va.  349,  363 66,  532 

Durkin  t;.  Bank,  2  Pat.  &  H.  277 438 

Dyer  r.  Duffy,  39  W.  Va.  148 173 

Eagle  Glass  &  Mfg.  Co.  v.  Supply  Co.,  73  W.  Va.  228 507 

Early  r.  Commonwealth,  86  Va.  921 39 

Eastbnrn  v.  Norfolk  etc  R.  Co.,  34  W.  Va.  681 180 

Easton  v.  Dudley,  78  Tex.  236 806 

Eaton  V.  Welton  &  Co.,  32  N.  H.  325 450 

English  v.  Deverro,  5  Blachf.  (Ind.) 5S8 

Ephriam  Creek  C.  &  C.  Co.  v.  Bragg,  75  W.  Va.  90 495 

Erskin  v.  Wilson,  20  Tex.  77 190 

Etten  f.  Newton,  8  N.  Y.  8.  478 296 

Eubank  v.  Baines,  93  Va.  153 564 

Evans  r.  Hardy,  76  Ind.  531 655 

Evans  r.  McConnell,  99  la.  326 808 

Exparte  Boyce,  27  Nev.  299 31 

Exparte  Kair,  28  Nev.  127,  425 31 

Express  Co.  r.  Parcarello,  102  S.  W.  927 607 

Fairfax 's  Admr.  v,  Lewis,  11  Leigh  Anno.  233 99 

Fantz  V,  County  Court,  69  W.  Va.  734 590 

Fanners  Loan  &c.  Co.  v.  Lake  St.  Bd.  Co.,  177  U.  S.  61 127 

Farmers'  Turnpike  v.  Coventry,  10  Johns  389 731 

Firris  v.  Starek,  3  B.  Mon.  4 328 

Feamster  v.  Withrow,  12  W.  Va.  611,  648 640 

PellowB  IT.  Charleston,  62  W.  Va.  665 151 

Ferguson  's  Admr.  v,  Teel  et  dl.,  82  Va.  690 123 

Ferrell  r.  Ferrell,  53  W.  Va.  515 744 

Ferry  Co.  v,  Russell,  52  W.  Va.  356 523 

Festerman   v.   Parker,  10  Ire.  474 808 


XX  Table  op  Cases  Cited 

Fidelity  &  etc.  Co.  v.  Bank,  97  Ga.  634 438 

Fidelity  etc.  Co.  v,  CourtDey,  186  U.  8.  342 447 

Findley  v.  Findley,  42  W.  Va.  372 308 

First  NatioDal  Bank  v.  Terry,  99  Va.  194,  196 619 

Fishburne  v.  Baldwin,  46  W.  Va.  19 569 

Fishburne  v,  Ferguson,  85  Va.  326 167 

Fisher  v.  Mylius,  62  W.  Va.  19 488 

Fiske  Adm  'r  v.  Briggs,  6  R.  I.  557 424 

Fitch  i;.  Mason  C.  &  C.  L.  T.  Co.,.  124  la.  665 702 

Flint  V.  Day,  9  Vt.  343 -. 639 

Florez  v.  The  State,  11  Tex.  102 697 

Fowler  v.  B.  &  O.  Ry.  Co.,  18  W.  Va.  579 397 

Frank  v.  Zeigler,  46  W.  Va.  614 765 

Frazier  's  Ex  'or.  v.  Lee,  42  Ala.  25 ^ 714 

Frederick  v.  Frederick,  31  W.  Va.  566 117 

Freer  v.  Davis,  52  W.  Va.  1 377,  494 

French  v.  The  Successors  of  Loyal  Co.,  5  Leigh  627 474 

Froe  V.  Larson,  84  la.  649 „ 495 

Frommer  v.  City  of  Richmond,  31  Grat.  646 582 

Froneberger  v.  Lewis,  79  N.  C.  426 714 

Frost  V.  Hanford,  1  E.  D.  Smith  540 229 

Frost  v.  Sputley,  121  U.  S.  553 377 

Fruth  r.  Charleston,  75  W.  Va.  456 151 

Fry  V,  Stowers,  98  Va.  417 147 

Fudge  V.  Payne,  86  Va.  303 746 

Fuel  Co.  V.  Burdett,  72  W.  Va.  803 , 776 

Fulton  V.  Harrington  &  Dunn,  7  Houst.  (Del.)  182 638 

Fulton  V.  Messenger,  61  W.  Va.  477 566 

Fulton  V.  Ramsey,  67  W.  Va.  321 766 

Gaffney  v.  Stowers,  73  W.  Va.  566 666 

Gallatin  I  and  Co.  v.  Davis,  44  W.  Va.  109 115 

Galvin  v.  Prentice,  (N.  Y.)  6  Am.  Rep.  58 801 

Galway  v.  Shields,  66  Mo.  313 801 

Garber  i'.  Blatchley,  51  W.  Va.  47 91 

Gardiner  t'.  Childs,  8  C.  &  P.  345 110 

Garrett  v.  Mayfield  Woolen  Mills,  153  Ala.  602 473 

Garrett  r.  Oil  Co.,  66  W.  Va.  587 126 

Gas  Co.  v.  Lojve,  52  W.  Va.  662 24 

Gerin  r.  Ingersoll,  11  W.  Va.  549 317 

George  v,  Hess,  100  Tex.  44 , 646 

George,  Trustee,  v.  Zinn,  57  W.  Va.  15,  24 138 

Georgia  Southern  R.  Co.  v.  Reeves,  64  Ga.  492 798 

Gibson  v.  Grehore,  5  Pick  146 350 

Gibson  v.  Governor,  11  Leigh  600 , 147 

Gilhain  r.  Moore,  4  Leigh  30 338 

Gillespie  v.  Bailey,  12  W.  Va.  70 126,  473 

Gilman  v.  Cutts,  23  N.  H.  376 423 

Glasscock  v.  Brandon,  35  W.  Va.  84 49 

Glasgow  I'.  Chartiers  Co.,  152  Pa.  St.  48 179 


T.1BLE  OF  Cases  Cited  xxi 

Glenn  r.  Morgan,  23  W.  Va.  476 382 

Globe  M:ut.  Life  Ins.  Co.  v.  Read  et  ah.,  79  N.  Y.  202 166 

Goddatd  v.  Parker,  10  Ore.  102 678 

Godeau  «.  Blood,  52  Vt.  51 608 

GoWsmitb  t?.   Gilleland,  22  Fed.  865 373 

Goolshy  t?.  St.  John,  25  Grat.  146 114 

Gofthom  V.  Cngland,  119  Ind.  368 723 

Gouthwaite  v.  Duckworth,  12  East  421 110 

Grand  Trunk  Weetem  R.  Co.  v.  Ldndsay,  201  Fed.  836 389 

Grand  Fountain  U.  O.  T.  R  v,  Wilson,  96  Va.  594 618 

Grannis  and  Clark  v.  Delvin,  8  CJow.  (N.  Y.)  36 665 

Greenbrier  Industrial  Exposition  v,  Rodes,  37  W.  V«u  738 4 

Greenbrier  Industrial  Exposition  v.  Squires,  40  W.  Va.  407 4 

Griffith  t;.  Boom  &  Lumber  Co.,  46  W.  Va.  56 486 

Griffith  v.  Coal  Co.,  59  W.  Va.  480 151 

Griffith  V.  Cook,  74  W.  Va.  452 800 

Griffith  ».  Eisenburg,  215  Pa.  St.  182 666 

Griffin  v.  Griffin,  118  Mich.  446 167 

Grissom  t\  Hofius,  39  Wash.  51 608 

Groves  v.  Burden,  26  N.  Y.  502 429 

Grogan  v.  Railway  Co.,  39  W.  Va.  415 534 

Groves  v.  County  Court,  42  W.  Va.  587 765 

Goinn  v.  Railway  Co.,  20  Mo.  App.  453 806 

Gunn  V.  Bailroad  Co.,  36  W.  Va.  165,  175 153,  701 

Gonn  V,  Bailroad  Co.,  42  W.  Va.  676,  680 152,  455 

Gunnison  t;.  Bancroft,  11  Vt.  490 808 

Hagerty  v.  Phillips,  83  Me.  336 639 

Hale  r.  Hale,  62  W.  Va.  609 566 

Hale  V.  Wilkinson,  21  Grat.  75 69 

HaU  Co.  V.  Hall,  102  Va.  284 531 

HaU  t?.  The  Philadelphia  Co.,  72  W.  Va.  573 147,     214,  660 

Hall  V,  Pierce,  4  W.  Va.  107 475 

Halstead  v,  Horton,  38  W.  Va.  727 533 

Hamilton  ft  Co.  v.  Steele,  22  W.  Va.  348 477 

Hancock  «.  Yaden,  121  Ind.  366 29,  30 

Haaley  v.  Potts,  52  W.  Va.  263 317 

Hanly'v.  Watterson,  39  W.  Va.  214 296 

Hannah  v.  Bank,  53  W.  Va.  82 416 

Hanson  v.  Blake,  63  W.  Va.  560 723,  751 

Harr  r.  Shaffer,  52  W.  Va.  207 160 

Harrison  v.  Harrison,  36  W.  Va.  556. . .  ; 173 

Harrison  v,  Harrison,  43  Vt.  417 787 

Harrison  v.  Mo.  Pac.  Ry.  Co.,  74  Mo.  364 806 

Harris  v.  Packing  Co.,  43  Wash.  647 607 

Harrison  v.  Simmons,  55  Ala.  570 667 

Harvey  v.  Parkersburg  Ins.  Co.,  37  W.  Va.  272 751 

Hartman  v.  Evans,  38  W.  Va.  669 136,  138 

Hassler  v.  King,  9  Grat.  115. . : 678 

Hasson  v.  City  of  Chester,  67  W.  Va.  278 419.  582 


xxii  Table  of  Cases  Cited 

Hastings  v.  Stevens.  (9  Fester)  29  N.  H.  569 343 

Hatch  V.  Palmer,  58  Me.  271 343 

Hatfield  r.  Cabell  County  Court,  75  W.  Va.  595 663 

Hawkers  v.  B.  &  O.  Ry.  Co.,  15  W.  Va.  628 397 

Hayes  v.  Forest  Oil  Co.,  213  Pa.  St.  556 179 

Hayes  v.  Smith,  56  N.  E.   (Ohio)   879 607 

Hayhurst  r.  HayhuiFt,  71  W..  Va.  735 602 

Harbison  v.  Iron  Co..  183  U.  S.  13 30 

Hardin  v.  Jones,  86  111.  313 373 

Hardie-Tyner  Found.  &  Mach.  Co.  r.  Glen  Allen  Oil  Mill,  84  Miss. 

259 721 

Harding  v.  The  Peoirte,  10  Colo.  387 575 

Harn^s  v.  McCormick,  132  111.  104 665 

Tlarnesberger  v.  Yancy,  33  Gratt.  527 3^2 

Harper  v.  Harper,  49  W.  Va.  661 324 

Heoht  I".  Metzler,  14  Utah  408 646 

Heiskell  v.  Powell,  23  W.  Va.  717 480 

Henderson  v.  Hazlett,  75  W.  Va.  255 101 

Henderson  v.  Henrie,  68  W.  Va.  562 78 

Henegan  v.  Harlee,  10  Rick  Eq.  (S.  C.)  285 342 

Henking  v.  Anderson,  34  W.  Va.  709 173 

Henrie  v,  Johnson,  28  W.  Va.  190 2S0 

Henry  v.  Davis,  149  Ala.  359 466,  5.54 

Henry  v.  Davis,  13  W.  Va.  320 749 

Herbert  v.  Wise,  3  Call  240 554 

Herbut  v.  Cramer,  7  Col.  483 646 

Herold  v.  Craig,  59  W.  Va.  353 278,  279 

Herr  v.  Beirbower,  3  Md.  Ch.  456 495 

Herring  v.  Bender,  48  W.  Va.  498 125 

Heth  V.  Cocke,  1  Rand  344 337,     351,  343 

Heritt  v.  Adams,  1  Pat.  &  H.  34 143 

Hey  V.  Commonwealth,  32  Grat.  946 40 

High  t'.  Board  of  Com.  Shelby  Co.,  92  Ind.  580 613 

Hill  V.  Norton,  82  S.  E.  363 531 

Hill  V.  Proctor,  10  W.  Va.  50 377 

Hill  V.  Woodward,  78  Va.  765 123 

Hinds  V.  Ballow,  44  N.  H.  619 344 

Hitchcox  t;.  Hitchcox,  39  W.  Va.  607 115 

Hitchcox  V.  Morrison,  47  W.  Va.  206 165,  >377 

Hodman  v.  Rogers,  10  Pick.  112 612 

Hoffman  v.  Dickinson,  31  W.  Va.  142 53 

Hoffman  v.  Ryan,  21  W.  Va.  416 131 

Hogg  V.  Browning,  47  W.  Va.  22 69 

Hogg  V,  McGuffin,  67  W.  Va.  456 480 

Holden  v.  Boggess,  20  W.  Va.  62 340 

Holden  v.  Hardy,  169  U.  S.  366 39 

Holland  v.  Tennessee  Coal  &  Iron  Co.,  91  Ala.  444 761 

Holt  V,  Myers,  93  N.  E.  (Ind.)  31,  1002 607 

Hooper  v.  Hooper,  32  W.  Va.  526 69 


Table  of  Cases  Cited  xxiii 

Horsley  v.  Garth,  2  Grat.  471 677 

Holcombe  v,  Tracy,  2  Minn.  241 424 

Hoogbton  St.  Ry,  v.  Lausium  Com.  Council,  135  Mich.  614 731 

Honston  's  Appeal,  69  Pa.  St.  485 638 

Howard  v.  MeCall,  21  Grat.  205 317 

Howell  v.  Hawell,  15  Wis.  55 423 

Hoy  V.  Varner,  100  Va.  600 351 

Hoylman  v.  Railway  Co.,  65  W.  Va.  264 201 

Hubbard  v,  KeHey,  8  W.  Va.  46 298 

Hudson  V.  Iguano  Land  &  Mining  Co.,  71  W.  Va.  402 751 

Huff  f.  Com.,  14  Grat.  648 469 

Huflf  V.  Railway  Co.,  48  W.  Va.  45 202 

Huff  V.  Ripley  and  Tinsley,  58  Ga.  11 166 

Hugill  V.  Weekley,  64  W.  Va.  210 183 

Huggins  V.  Daley,  99  Fed.  606 271 

Hughes  V.  Green,  84  Fed.  Rep.  835 127 

Hunter  v.  Hunter,  10  W.  Va.  321 340 

Ilursey  r:  Hursey,  56  W.  Va.  148 131 

Hurt  V.  Miller,  95  Va.  32 89 

Hutebinson  v.  Ainsworth,  73  Cal.  452 746 

HutcbinsoB  i;.  U.  S.  Express  Co.,  63  W.  Va.  128 30  i 

Hutson  Canal  Co.  v,  Penna  Coal  Co.,  8  Wall.  (IT.  S.)  276 672 

Ice  V.  Mflixwell,  61  W.  Va.  9 183,  185 

Iguano  Land  Co.  v.  Jones,  65  W.  Va.  59 164,  305 

Ithmus  Central  R.  Co.  v.  Nelson,  203  Fed.  956 389 

Illinois  Steel  Co.  v.  Novak,  84  111.  App.  641 787 

iDd.  &  St.-L.  R,  R.  Co.  V.  Ilorst,  93  U.  S.  291 701 

In  re  King,  (N.  Y.)  60  N.  E.  1054 489 

In  re  Regan,  167  N.  Y.  338 489 

Id  re  Tbompson  's  Estate,  27  Am.  &  Eng.  Anno  Cases  446 94 

In  re  Tyler,  149  U.  S.  164 484 

Ins.  Co.  V.  Jobnson,  20  111.  622 440 

Ins.  Co.  V.  Lowenberg,  120  N.  Y.  44 440 

International  Text  Book  Co.  v.  Pigg,  217  U.  S.  91 684 

Interstate  Commerce  Commission  v.  Cincinnati  N.  O.  &  T.  P.  Ry. 

Co.,  167  U.  S.  479 406 

Interstate  Commerce  Commission  v.  Cbi.  R.  I.  &  Pac.  Ry.  88 407 

Island  Creek  Fuel  Co.  v,  Harshbarger,  73  W.  Va.  397 778,  781 

Jackson's  Admr.  v.  Hull,  21  W.  Va.  601 564 

Jaeger  v.  City  Railway  Co.,  72  W.  Va.  307 702 

Jaggie  V,  Davis  Colliery  Co.,  75  W.  Va.  370 312 

James  River  &  Kanawha  Co.  v.  Littlejobn,  18  Grat.  53 302 

Jameson  17.  Jameson,  72  Mo.  640 613 

JarreU  v.  JaxreU,  27  W.  Va.  743 746 

Jarvis  v.  Martin 's  Admr.,  45  W.  Va.  347 564 

Jellison  V.  Jordan,  68  Me.  373 801 

Jennings  v.  Judge,  56  W.  Va.  146 688 

Jersey  City  Gas  Co.  v.  Dewigbt,  29  N.  J.  E.  242 580 

Jessup  V,  Grand  Trunk  R.  R.  Co.,  28  Grants  Chy  Kep.  583 792 


xxiv  Table  op  Cases  Cited 

Johnson  v.  Commonwealth,  102  Va.  927 39 

Johnson 's  Estate,  185  Pa.  179 197 

Johnson  v.  McClung,  26  W.  Va.  659 60 

Johnson  v.  Mills,  68  S.  E.  339 31 

Johnson  v.  Railroad  Co.,  86  Va.  975 653 

Johns  V.  The  State,  19  Ind.  421 694 

Jones  V.  Andrews,  62  Tex.  652 543 

Jones  v.  Crim  &  Peck,  66  W.  Va.  301,  303 130 

Jones  V.  Crim,  77  W.  Va.  301 123,  124 

Jones  V.  Finch,  84  Va.  207 324 

Jones  V,  Lemon,  26  W.  Va.  629 423 

Jones  V.  Newport  News  &  Miss.  Val.  Ry.  Co.,  65  Fed.  738 794 

Jones  V.  Thomas,  21  Grat.  96 61 

Jones  v.  United  States,  7  Howard  682 317,     318,     319,  321 

Jones  V.  Virginian  Railway,  74  W.  Va.  666 386,  392 

Jones  V.  Webb,  22  Ky.  L.  Rep.  100 714 

Jordan  v.  City  of  Benwood,  42  W.  Va.  312 660 

Jordan  v.  Dyer,  34  Vt.  104 808 

Jordan  v.  McDonnell,  151  Ala.  279 654 

Joost  V,  Bennett,  123  Cal.  424 485 

Judson  V.  Central  Vermont  R.  R.  Co.,  158  N.  Y.  597 737,  739 

Judy  V.  Lashley,  50  W.  Va.  628 688 

Justice  V.  Lawson,  46  W.  Va.  163 117 

Keck  V.  Allender,  37  W.  Va.  201 138 

Keenan  v.  Scott,  64  W.  Va.  137 596 

Keithler  v.  Foster,  22  Ohio  St.  27 612 

Kelly  V,  Oil  Co.,  57  Ohio  317 '. 776 

Kelly  V,  Railway  Co.,  58  W.  Va.  216 458 

Kelly  V,  St.  Paul  etc.  R.  Co.,  28  Minn.  1 739 

Kemble  v,  Cresap,  26  W.  Va.  603 377 

Kennedy  v.  C.  &  O.  Ry.  Co.,  68  W.  Va.  589 709 

Kepner  v.  United  States,  195  United  States  100 363 

Kesler  v,  Lepham,  46  W.  Va.  293 102 

Kester  v.  Hill,  42  W.  Va.  611 308 

Ketchum  v,  Evertson,  13  Johnson  359 801 

Kimmins  v.  Wilson,  8  W.  Va.  584 6 

King  V.  Belcher,  30  S.  C.  381 424 

King  V.  King,  100  Mass.  224 344 

King  V,  Mullins,  171  U.  S.  404 636 

Kinney  v.  Relief  Association,  35  W.  Va.  385 654 

Kirchner  v.  Smith,  61  W.  Va.  435,  451 309 

Kiflkey  v.  Snyder,  56  W.  Va.  610 131 

Kittridge  v.  Elliott,  16  N.  H.  82: 609 

Klinck  V.  Price,  4  W.  Va.  4 131 

Kling  V.  Battentine,  40  O.  St.  391 342 

Knotts  17.  McGregor,  47  W.  Va.  420 666 

Knowles  v.  Mulder,  74  Mich.  202 607 

Koen  V.  Kerns,  47  W.  Va.  575 746 

Kraus  v.  Congdon,  161  Fed.  18 374 


Table  op  Cases  Cited  xxv 

Krebs  v.  Blankenship,  73  W.  Va,  539 227 

Knhn  r.  Brownfield,  34  W.  Va.  232,  252 723,  751 

Kunst  V.  City  of  Grafton,  67  W.  Va.  20 660 

Kunst  V.  FiDdley  ei  aU.,  73  W.  Va.  152 9 

Knvkendall  v.  Fisher,  61  W.  Va.  87 .• 394 

Kigger  t-.  Depue,  6  W.  Va.  228 131 

LaBellc  Iron  Works  v.  Quarter  Savings  Bank,  74  W.  Va.  569 99  ' 

Laidley  v.  Kline,  8  W.  Va.  218 341,  345 

Lallance  v.  Fisher,  29  W.  Va.  572 137,  138 

Lamb  r.  Powder  River  Live  Stock  Co.,  132  Fed.  432 425 

Lammon  v.  Feusier,  111  U.  8.  17 436 

Lamphere  v.  Oregon  R.  and  Nav.  Co.,  47  L.  R.  A.  (N.  S.)  61 389 

Land  Co.  v.  Gray,  73  W.  Va.  503 677 

Land  Co.  r.  Newberry,  95  Va.  119 62 

Land  r.  Shipp,  100  Va.  337 340 

Lange  r.  Jones,  3  Leigh  192 377 

Langley  r.  Rouss,  185  N.  Y.  201 *. 244 

Lanham  v.  Meadows,  72  W.  Va.  610 502 

LaRue  v.  Lee,  63  W.  Va.  388 161 

Lasater  t-.  Van  Hook,  77  Tex.  650 678 

Latta  V.  Kilbourn,  150  U.  S.  524 227 

Langhlin  Bros.  v.  Fream,  14  W.  Va.  322 '. 667 

Lawrence  i*.  DiiBois,  16  W.  Va.  443 131 

Lawrence  v.  Railroad  Co.,  80  Vt.  370 31 

Lawrence  v.  Saratoga  Lake  R.  Co.,  36  Hun.  (N.  Y.)  467. . .« 792 

Lawson  v.  Hersman,  67  W.  Va.  636 769 

Lawson  v.  Pocahontas  Thin  Vein  Coal  Land  Co.,  73  W.  Va.  296 539 

Larier  r.  Com.,  10  Grat.  709 265 

Leach  r.  Martin,  69  W.  Va.  219 53 

Leora  t\  Railway  Co.,  156  Miss.  386 750 

Leverone  r.  Aroncio,  179  Mass.  439 245 

Lewis  r.  Lewis,  92  III.  237 628 

Liggon  v.  Smith,  4  H.  &  M.  407 214 

Likes  V,  Baer,  8  la.  368 646 

Linnehan  t*.  Sampson,  126  Mass.  506 608 

Littcll  V.  Willaon,  17  N.  Y.  8.  294 654 

Literati  v.  Heald,  141  Mass.  326 437 

Logan  17.  Ward,  58  W.  Va.  366 373 

Long  if.  Meriden  Britannia  Co.,  94  Va.  594 619 

Long  r.  Ryan,  30  Grat.  718 767 

Lorentz  v.  Lorentz,  32  W.  Va.  556 556 

\.or^  k  McCracKen  v.  Henderson,  65  W.  Va.  321,  322,  325 184,  257 

Lottery  Case,  188  U.  S.  321 684 

Loncbbeim  r.  Building  Aran.,  3  Am.  &  Eng.  Anno.  Cas.  728 435 

Looisvilie  &  N.  B.  Co.  r.  Wene,  202  Fed.  8^7 389 

Louiiirilie  &c.  R.  R.  Co.  v.  Wilson,  138  U.  8.  607 491 

Lo^^t  V.  West  Virginia  Central  Gas  Co.,  73  W.  Va.  40 2*^7 

Lanber  Co.  v.  Friedman,  64  W.  Va.  151 297 

Lomber  Co.  «.  Turk,  83  S.  E.  (W.  Va.)  83 677 


xxvi  Table  of  Cases  Cited 

Lydman  v.  DeHaas,  151  N.  W.  718 761 

Lyman  v.  Suburban  B.  E.  Co.,  190  111.  320 792 

Lynch  v.  Andrews,  25  W.  Va.  751 474,  475 

Lyons  v.  Real  Estate  Co.,  71  W.  Va.  754 466 

Mackey  v.  Maxin,  63  W.  Va.  14 165 

Macon  Grover  Co.  v.  Atlantic  Coast  Line  E.  Co.,  215  U.  S.  501 411 

'Mankin  v.  Jones,  68  W.  Va.  422 751 

ManES-Bruing  Shoe  Co.  v.  Prince,  51  W.  Va.  510 507 

Marshall  ^s  Ex'or  v.  Hall,  42  W.  Va.  641 490 

Martin  v.  Hughes  Creek  Coal  Co.,  70  W.  Va.  711 150 

Martin  v.  Kester,  49  W.  Va.  647 136 

Martin  V.  Smith,  25  W.  Va.  585 130,     338,     340,     341,     348,  351 

Maryland  v.  Railroad  Co.,  22  Wall.  (U.  S.)  105 672 

Martin  v.  Railroad  Co.,  14  W.  Va.  180 653 

Mason  v.  Harpers  Ferry  Bridge  Co.,  28  W.  Va.  639 800 

Mason  v.  Wickersham,  4  W.  &  S.  (Pa.)  100 640 

Matheny  v.  Allen,  63  W.  Va.  443 510,  .555 

Matheny  v.  Ferguson,  55  W.  Va.  656 69 

Mathews  v.  Blank,  68  Ark.  497 638 

Mathews  v.  Glenn,  100  Va.  352 ; 536 

Mathewson  v.  Smith,  1  Angell  (R.  I.)  22,  25 342 

Matter  of  CoAimon wealth  Fire  Ins.  Co.,  32  Hun.  78 485 

Matter  of  Howe  etc.,  48  Hun.  (N.  Y.)  235 575 

Maxwell  v.  Wilson,  54  W.  Va.  295 452 

McClain  v.  Righter,  34  W.  Va.  186 464 

McClanahan  v.  Hockman,  96  Va.  392 280 

McClanahan  v.  Otto  Marmet  Coal  &  Mining  Co.,  74  W.  Va.  543 90 

McClung  V.  McWhorter,  47  W.  Va.  150 568 

McChord  v.  L.  &  N.  Ry.  Co.,  183  U.  S.  483 409 

McCready  v.  Stepp,  104  Mo.  App.  340 608 

McCrum  v.  Lee,  38  W.  Va.  583 345 

McCue  V.  Commonwealth,  103  Va.  870,  917 706 

McConihe  v.  McMurry,  17  Fla.  239 591 

McCoy  V.  Allen,  16  W.  Va.  724 560 

McCoy  V.  McCoy,  29  W.  Va.  794 794 

McDermitt  v.  Forbes,  69  W.  Va.  268 676 

McDoddrill  v.  Lumber  Co.,  40  W.  Va.  564 676 

McDonald  v.  Railway  Transfer  Co.,  121  Minn.  273 389 

McGinnis  v.  Caldwell,  71  W.  Va.  376 676 

McGregor  v.  Camden,  47  W.  Va.  193 151 

McGuire  v.  Railway  Co.,  70  W.  Va.  538 455 

McHenry  v.  City  of  Parkersburg,  66  W.  Va.  533 660 

McHvane  v.  Big  Stone  Lumber  Co.,  105  Va.  613 60 

McKinley  v.  Lynch,  58  W.  Va.  44 227 

McKinney  v.  Haroil,  38  Minn.  18 801 

McKnight  v.  Bradley,  10  Rich  Eq.  (S.  C.)  557 82 

McLanahan  v.  Mills,  73  W.  Va.  246 130 

McLaughlin  v.  Beenum,  31  Md.  425 446 

McLean  v,  Arkansas,  211  U.  S.  539 30 


Table  of  Cases  Cited  xxvii 

McNeU  V.  Reid,  9  BiDg.  68 295 

McNulty  V.  Keyser  Building  Co.,  112  Md.  638 244 

McPheraon  v.  Foster  Bros.,  43  la.  48,  72 635 

McPheraon  v.  Swift,  116  N.  W.  76 49 

Meeker  v.  Lehigh  Valley  B.  Co.,  162  Fed.  354 411 

Melton  t'.  Railway  Co.,  64  W.  Va.  168 202 

Melville  v,  Doidge,  6  Man.  G.  &  S.  450 438 

Menon  t?.  Camden  Interstate  R.  Co.,  56  W.  Va.  554 701 

Merriman  v.  Cover,  104  Va.  428 296 

Messick  v.  Thomas,  84  Va.  891 463 

Meyer  v,  Metzler,  51  Cal.  142 495 

Michigan  Cent.  Ry.  Co.  v.  Vreeland,  227  U.  S.  59 '  389,     750,  753 

Middleton  v.  Selby,  19  W.  Va.  167 66 

Miller  v.  Beck,  (Iowa)  79  N.  W.  344,  346 49 

Miller  v.  Coal  Co.,  239  111.  626 607 

Miller  v.  Cox,  38  W.  Va.  747 566 

MUIer  V.  Hinds  Co.,  68  Miss.  88 612 

Miller  v.  Lorentz,  39  W.  Va.  160 802 

Miller  v,  Oregon,  208  U.  S.  412 29 

Mills  V.  Fowkes,- 15  Burghans  New  Cases  455 320 

Mills  r.  Oil  Co.,  57  W.  Va.  255.  .♦ 373 

Mills  r.  State  Board  of  Osteopathis  Registration  and  Examination, 

135    Mich.    125 575 

Mills  r.  Van  Vorhis,  23  Barb.  125 343,  351 

Mineral  Co.  v.  Painter,  100  Va.  507 723 

Mining  Co.  v.  Laverty,  159  Pa.  St.  287 229 

Miner  v.  Mechanics  Bank  of  Alexandrie,  1  Pet.  U.  S.  40,  73 438 

Missouri  &  R.  Co.  t\  Bunkley,  (Texas)  153  S.  W.  937 389 

Missouri,  Kan.  &  Tex.  Ry.  Co.  v.  Wulf,  226  U.  S.  570 754 

Missouri  &  R  Co.  v.  Poole,  (Texas)  123  S.  W.  1176 389 

Mitchell  r.  Cline,  84  Cal.  409 278 

Mitchell  V,  Mitchell,  10  Md.  234 466 

Mix  V.  The  People,  72  111.  241,  242 635 

Mondon  v.  New  York  &  R.  Co.,  56  L.  Ed.  328 389 

Moon 's  Adm  'r  f.  Richmond  &c.  A.  R.  Co.,  78  Va.  745 52 

Morgan  v.  Blatchley,  33  W.  Va.  155 115 

Morley  v,  Godfrey,  Mayor,  54  W.  Va.  54 688 

Moore  v.  Green,  90  Va.  181 123 

Moore,  Keppel  &  Co.  v.  Ward,  71  W.  Va.  483 802 

Moore  v.  Ligon,  22  W.  Va.  292. 237 

Moore  v.  Ldgon,  30  W.  Va.  146 237 

Moore  v.  McNutt,  41  W.  Va.  695 305 

Morrison  v.  Leach,  75  W.  Va.  468 147 

Morrison's  Admr.  v.  Mullin,  34  Pa.  St.  12 612 

Morrow  v.  James,  4  Machey  (D.  C.)  59 435 

Morse  v,  Hutchins,  102  Mass.  440 646 

Mosclcy  V.  C.  B.  &  Q.  Ry.  Co.,  78  N.  W.  293 792 

Moss  V,  Campbell's  Creek  R.  R.  Co.,  75  W.  Va.  62 702,  710 

Moundsville  v  Fountain,  27  W.  Va.  182 366 


xxviii  Table  op  Cases  Cited 

Munn  V.  Trust  Co.,  66  W.  Va.  204 33,  35 

Murray  v.  Northwestern  R.  Co.,  (S.  C.)  42  8.  E.  617 792 

Mustard  v.  Development  Co.,  69  W.  Va.  713 304 

Myers  v.  Farmer,  52  Iowa  20 144 

Myers  v.  Myers,  6  W.  Va.  369 130 

Mylius  V,  Raine  Andrew  Lumber  Co.,  69  W.  Va.  346 544,  545 

Natural  Power  &  Paper  Co.  v.  Bossman,   (Minn.)  142  N.  W.  818, 

820    49 

Neil  v.  Timber  Co.,  84  S.  E.  239 530 

Nelson  v,  Shelby  Mfg.  Co.,  (Ala,)  38  Am.  St.  Rep.  116 801 

Newberger  v.  Wills,  51  W.  Va.  624 450 

Newman  v.  Chapman,  2  Rand.  102-3. . : 474 

Newson  v.  Board  of  Com.  Bartholomew  Co.,  103  Ind.  526 613 

Newton  v.  Wade,  43  W.  Va.  283 569 

New  York  Life  Ins.  Co.  v.  Davis,  96  Va.  737 619 

Niles  V,  Nye,  13  Met.  (Mass.)  135 343 

N.  &  W.  R.  Co.  V.  Pinnacle  Coal  Co.,  44  W.  Va.  o7.') 688 

Norfolk  etc.  R.  Co.  v,  Birchfield,  105  Va.  809,  822 701 

Norfolk  Southern  R.  Co.  v,  Tomlinson,  (Va.)  S.  E.  89 701 

Norman  v.  Coal  Co.,  68  W.  Va.  405 • 760 

Norman  v.  Wells,  17  Wend.  136 213 

Normile  v.  Wheeling  Traction  Co.,  57  W.  Va.  132 701 

Norris  v.  Beaty,  6  W.  Va.  477 317 

Norton  Coal  Co.  r.  Murphy,  108  Va.  528 .53 

Nugent  V.  Teachout,  67  Mich.  571 801 

Nysewander  t\  Lawman,  124  Ind.  584 646 

O'Brien  v.  Camden,  3  W.  Va.  20 473 

Odum  V.  Garner,  86  Tex.  374 423,  425 

Oishei  v.  Pencsylvania  R.  Co.,  102  N.  Y.  Sup.  368 488 

Oliphant  r.  Church  ei  a?.,  7  Harris  (Pa.)  318 640 

Olsen  V.  Citizens  Railway  Co.,  152  Mo.  426 705 

Olson  v.  State  Bank,  72  Minn.  320 485 

Omohundro  v.  Henson  ei  ah,  26  Orat.  511 302 

Oneal  v.  Stimson,  61  W.  Va.  552 279 

Orlin  17.  Smith,  18  Howard  263 377 

Osborne  v.  Gatewood,  74  S.  W.  (Tex.)  72 284 

Osburn  v,  Staley,  5  W.  Va.  85 680 

Owen  V.  Haman,  3  Man  &  G.  378 444 

Owens  V.  Gunther,  5  Am.  &  Eng.  Anno.  Cas.  130 130 

Ozogar  V.  Pierce  Mfg.  Co.,  134  Div.  N.  Y.  800 761 

Pacific  Railway  Co.  r.  Wade,  91  Cal.  449 484 

Page  t'.  Johnson,  205  Mass.  274 646 

Paradine  v.  Jane,  Aleyn  26 > 293 

Pardee  v,  Camden  Lumber  Co.,  70  W.  Va.  68 376,  494 

Pardee  v.  Johnson,  70  W.  Va*  347 676 

Parker  v.  Buckner,  67  Tex.  20 426 

Parker  v.  Building  &  Loan  Association,  55  W.  Va.  134 183 

Parker  v.  Gaines,  (Ark.)  11  8.  W.  693 «13 

Parker  v.  Kane,  4  Wis.  12 423,  424 


Table  of  Cases  Cited  xxix 

Parker  r.  Morris,  63  W.  Va.  51 680 

Parker  t?.  Publishing  Co.,  69  Me.  173 152 

ParkiBson  v.  McQuaid,  54  Wis.  473 543,  545 

Parsons  t\  Snider,  42  W.  Va.  520 136 

Patterson  v.  Martin,  33  W.  Va.  494 117 

Payne  t?.  Parker,  10  Me.  178 667 

Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  528 99 

Peale  v.  Grossmaii,  70  W.  Va.  1 563 

Pearce  v.  State,  115  Ala.  115 697 

Pederson  v,  Del.  Lack.  &  W.  R  Co.,  229  U.  8.  146 754 

Pellican  Lumber  Co.  v,  Johnson,  98  S.  W.  207  (Tex.) 622 

Pellican  v.  Lumber  Co.,  123  N.  C.  596 484 

Pendleton  v.  Bank,  1  T.  B.  Monroe  (Ky.)  171 439  . 

Pennington  v.  Bordley,  4  Harris  J.  (Md.)  450 542,  543 

Pennington  v.  Gillaspie,  66  W.  Va.  643 749 

Penny  t;.  Jackson,  85  Ala.  67 714 

People  V.  Hodges,  27  Cal.  340 694 

People  V.  Johnson,  191  N.  Y.  293 698 

People  V.  Klinck  Packing  Co.,  52  N.  Y.  L.  J.  1925 29 

People  V.  O  'Neil,  48  Hun.  36 697 

People  V.  Salisbury,  134  Mich.  537 692 

People  V.  Swift,  59  Mich.  529 692 

People  V.  Trustees  of  Town  of  Fairburg,  51  111.  149 591 

People  V.  Webb,  38  Cal.  467 ' 363 

Perry  r.  New  River  Coal  Co.,  74  W.  Va.  122 641 

Peters  v.  Johnson,  Jackson  &  Co.,  50  W.  Va.  644 55 

Peterson  v.  Ankron,  25  W.  Va.  56 678 

Peterson  v.  Hall,  57  W.  Va.  535 304 

Pethtel  V.  McCullough,  49  W.  Va.  520 49,     130,  167 

Phillips  r.  United  States,  201  Fed.  259 622 

Philpot  V,  Jones,  12  Adolph  &  Ellis  41 320 

Phoenix  Mut.  Life  Ins.  Co.  v.  Bailey,  13  Wall  616 166 

Pickens  v.  Stout,  67  W.  Va.  422 237 

Pinkum  v.  The  City  of  Ban  Claire,  81  Wis.  301 424 

Pitkin  t\  Flanagan,  23  Vt.  160 639 

Pittsburg  &c.  R.  Co.  r.  Byers,  32  Pa.  St.  22 612 

Plant  V.  Fittro,  65  W.  Va.  147 310 

Pleasants  t?.  L.  W.  Mut.  L.  &  A.  Ins.  Asso.,  70  W.  Va.  389. . .     619,  620 

Plummer  v.  Dill,  156  Mass.  426 152 

Pochin  V.  Knochel,  63  Neb.  768 284 

Pointer  v.  U.  S.,  151  U.  S.  396 265 

Poland  V.  Minshall,  96  N.  Y.  S.  200 608 

Poling  V.  Boom  &  Lumber  Co.,  55  W.  Va.  539 296 

Poling  V.  Poling,  61  W.  Va.  78 165,  372 

Pomeroy  Nat.  Bank  v.  Huntington  Nat.  Bank,  72  W.  Va.  534 751 

Pondexter  v.  Green,  6  Leigh  504 69 

Pope  V.  Bridgewater  Gas  Co.,  52  W.  Va.  252 151 

Port  Clinton  R.  R.  Co.  v.  Cleveland  &  Toledo  R.  R.  Co.,  13  Ohio  544  792 

Porter  v.  Kingman,  126  Mass.  141 484 


XXX  Table  of  Cases  Cited 

Powell  V.  Bentley  &  Gerwig,  34  W.  Va.  804 151 

Prater  v.  Craighead,  118  La.  627 766 

Preston  v.  West,  55  W.  Va.  391 56<) 

Pulaski  Iron  Co.  v.  Palmer,  80  Va.  384 744 

Pumphrey  v.  Brown,  5  W.  Va.  107 477 ' 

Putnam  v.  Wise,  1  Hill  240 254 

Pyle  V.  Henderson,  55  W.  Va.  122 304 

Pynchon  v.  Lester,  6  Gray  314 343 

Quaker  City  Nat.  Bank  v.  Showaker,  26  W.  Va.  48 90 

Quarles  v.  Quarles,  4  Mass.  680 93 

Quinlan  v.  Wickham,  233  111.  39 197 

Bader  v.  Adamson,  37  W.  Va.  582 568 

Radcliffe  v.  Varner,  54  Ga.  427 229 

Ragland  v.  Broadax  ei  ah,  29  Grat.  401 167 

Railroad  Co.  v.  Erickson,  91  111.  613 S06 

Railroad  Co.  v.  Hoy t,  149  U.  S.  1 296 

Railroad  Co.  v.  Humbleton,  77  Md.  341 8 

Railroad  Co.  v.  Iron  Works,  31  W.  Va.  710 25,  26 

Railroad  Co.  v.  Kasey,  30  Grat.  218 438 

Railroad  Co.  v,  Ragan,  104  Ga.  353 284 

Railroad  Co.  v.  Railroad  Co.,  75  W.  Va.  780 24 

Railroad  Co.  v.  Bobbins,  23  Mion.  439 8 

Railroad  Co.  v.  Rogers,  52  W.  Va.  450 21 

Railroad  Co.  v.  Vencill,  80  S.  E.  1103 26 

Railroad  Co.  v.  Walker,  93  Ga.  462 723 

Railroad  Co.  v.  Williams,  233  U.  S.  685 29 

Railway  Co.  r.  Arlist,  60  Del.  365 654 

Railway  Co.  r.  Dashill,  198  U-.  S.  521 654 

Railway  Co.  r.  Hume  Bros.,  87  Tex.  211 806 

Railway  Co.  v.  Hunt,  25  111.  App.  98 6o3 

Railway  Co.  v.  Land  Co.,  27  Fla.  1 656 

Railway  Co.  r.  Love,  61  Kan.  433 484 

Railway  Co.  f.  Nicholson,  61  Tex.  491 806 

Railway  Co.  v.  O  'Brien,  46  S.  W.  (Tex.)  389 609 

Railway  Co.  v.  Shaiffer,  59  Pa.  St.  350 445,  448 

Raines  r.  Railway  Co.,  39  W.  Va.  50 455 

Raleigh  Co.  Bank  v.  Poteet,  74  W.  Va.  511 357,  360 

Ralphsnyder  i\  Titus,  63  W.  Va.  469 662 

Rankin  v.  Shofield,  70  Ark  83 424 

RaDFhman  r.  Rose,  50  Neb.  113 787 

Ransom  v.  High,  37  W.  Va.  838 280 

RatliflF  r.  Conimers,  55  W.  Va.  30 214 

Rawlton  r.  Matthews,  10  CI.  &  Fin.  934 444 

Rease  r.  Kittle,  56  W.  Va.  269 6 

Reckley  v.  Zenn,  74  W.  Va.  43 90 

Regan  r.  Lumber  Co.,  134  La.  199 31 

Reger  r.  Gait,  54  W.  Va.  373 115,  662 

Reid  V.  Edwards,  7  Port  (Ala.)  508 295 

Renick  v.  Luddington,  16  W.  Va.  378 487 


Table  of  Cases  Cited  xxxi 

Repass  v.  Richmond,  99  Va.  508 180 

Rex  t?.  Creel,  22  W.  Va.  372 160 

Rexroad  v,  Raines,  63  W.  Va.  511 662 

Rey  r.  Simpson,  22  How.  (U.  8.)  341,  349 639 

Reynolds  r.  Coo,  83  Va.  817 652 

Reynolds  r.  Franklin,  44  Minn.  30 646 

Reynolds  v.  Hurry,  64  N.  H.  64 609 

Reynolds  v.  Tompkins,  23  W.  Va.  229 185 

Reyston  v.  Horner,  75  Md.  557 570 

Rhine's  Adm'r  v.  Evans,  66  Pa.  192 612 

Rhodes  v,  Chesson,  44  N.  C.  336 808 

Richardson  r.  Aiken,  104  Pa.  St.  567 666 

Richardson  v,  McDugall,  1  Wend.  (N.  Y.)  46 65(5 

Richmond  Granite  Co.  r.  Bailey,  92  Va.  554 53 

Richmond  Ry.  &  Electric  Co.  v.  Garthsight,  92  Va.  627 708 

Rider  v.  White,  65  N.  Y.  54 609 

Riggs  V.  Lockwood,  12  W.  Va.  133 125 

Riley  r.  RaUway  Co.,  27  W.  Va.  150 52 

Roane  Lumber  Co.  v.  Lovett,  72  W.  Va.  328 266 

Robers  v.  Verlander,  30  W.  Va.  619 563 

Roberts  ^^  Coleman,  37  W.  Va.  143,  144,  278,  279,  280 69,  93 

Robinson  v.  B.  &  O.  R.  R.  Co.,  64  W.  Va.  406 411 

Robinson  v.  Braiden,  44  W.  Va.  183 544 

Robinson  v.  City  &  Elm  Grove  Ry.  Co.,  71  W.  Va.  423 701 

Robinson  v.  Edgell,  57  W.  Va.  157,  165 799 

Robinson  v.  Shacklett,  29  Grat.  99 339 

Robrecht  r.  Marling,  29  W.  Va.  765 358,  3'9 

Rockefeller  v,  Merrett,  40  U.  S.  666 646 

Roderbongb  i\  Traction  Co.,  190  Pa.  St.  358 423 

Rodgers  v.  Bailey,  68  W.  Va.  186 147,  660 

Rogers  r.  Lynch,  44  W.  Va.  94 418 

Rogers  v.  Vass,  6  la.  405 575 

Roller  V.  Moore,  88  Va.  512 619 

Ro})en  r.  Chenoweth,  49  W.  Va.  287 450 

Rosa  r.  New  Orleans,  1  La.  126 585 

Rosenbaum  v.  Goodman,  78  Va.  121 381 

Rosenour  v.  Rosenour,  47  W.  Va.  554 237 

Ross  t;.  Milne,  12  Leigh  204 59,  61 

Rossenten  v.  Cossit,  15  N.  H.  38 343,  351 

Roash  V,  Griffith,  65  W.  Va.  752 715 

Roush  17.  Miller,  39  W.  Va.  638 338 

Rowan  &  Co.  v.  Hull,  55  W.  Va.  335 2.")8 

Rowe  r.  Rand,  111  Ind.  206 654 

Rowell  r.  Marcy,  47  Vt.  627 654 

Rowlett  V.  Danich,  4  Munf.  473 678 

Rowton  V.  Rowton,  1  H.  &  M.  92 349 

Russell  t?.  Austin,  1  Paige  (N.  Y.)  192 351 

Russell  V.  Caywood,  54  W.  Va.  241 340 

Russell  V.  Place,  94  U.  S.  606 751 


xxxii  Table  op  Cases  Cited 

Ryan  v.  Couch,  66  Ala.  244 40 

Ryao  V,  Morton,  65  Texas  258 ; 440 

Sadler  v.  Taylor,  49  W.  Va.  104 131 

Salisbury  v.  Andrews,  19  Pick  250 547 

Sandusky  v.  Oil  Co.,  63  W.  Va.  260 662 

Sanford  v.  Hampden  &  Co.,  179  Maes.  10 424 

Sansom  v.  Blankenship,  53  W.  Va,  411 373 

Sargeant  v.  Fuller,  105  Mass.  119 344 

Savings  Bank  v.  Simpson,  22  Kan.  414 484 

Sawmill  Co.  v.  Felsenthal,  85  Ark.  346 31 

Schneider  v.  Hussey,  2  Idaho  12 575 

Schook  V.  Laufer,  100  S.  W.  1042  (Tex.  Civ.  App.) 575 

School  Town  of  Winamae  v.  Hess,  151  Ind.  229,  239 635 

Schutti  V.  B.  &  L.  Asfio.,  146  Pa.  St.  324 435 

Scott  V.  Coal  &  Coke  R.  Co.,  70  W.  Va.  777 416 

Scott  v.  Ludington,  14  W.  Va.  387 302 

Scragg  V.  Hill,  37  W.  Va.  706 542 

Scully  V,  Delamater,  28  Fed.  114 654 

Seaboard  Air  Ldne  Ry.  v.  Horton,  58  L.  ed.  1062 389 

Seabright  v.  Seabright,  33  W.  Va.  152 749 

Second  Employers  Liability  Cases,  123  U.  S.  1 750.  753 

Seefeld  v.  Chicago,  etc.,  Ry.  Co.,  70  Wis.  216 737 

Seidel  v.  Perchkew,  97  N.  J.  L.  427 450 

Seiler  v.  Mohn,  37  W.  Va.  507 477 

Seitz  V,  Brewer  ^s  etc.  Machine  Co.,  141  U.  S.  510 595 

Selleck  v.  Selleck,  107  111.  389 613 

Sexton  V.  California,  189  U.  S.  319 697 

Shaffer  v.  Mining  Co.,  55  Md.  74 31 

Shannon  v.  Railroad  Co.,  104  Va.  645 653 

Shaw  V,  Life  Ins.  Co.,  69  N.  Y.  286 106 

Shellcross  Estate,  200  Pa.  122 197 

Shelton  v.  Shrader,  73  W.  Va.  237 769 

Shenandoah  Val.  Nat.  Bank  v.  Shirley,  26  W.  Va.  563 82 

Shepard  v.  Norfolk  &  S.  R.  Co.,  (N.  C.)  82  S.  E.  872,  874 736 

Shepp.ard  v.  Steele,  43  N.  Y.  52 4S9 

Shortall  v.  Puget  Sound  Co.,  45  Waph.  290 31 

Shuman  v.  Shuman,  9  W.  Va.  50 355 

Shumate's  Ex'or  v.  Crockett,  43  W.  Va.  491 147 

Sibbold  V.  Bethlehem  Iron  Co.,  83  N.  Y.  384 , 183 

Sigafus  V.  Porter,  179  U.  S.  116 * 646 

Silman  v.  Stump.  47  W.  Va.  641 130 

Simpson  v.  Belcher,  61  W.  Va.  157 237 

iSimms  v.  Hutchins,  8  Smedes  &  M.  328 801 

Sinnett  v.  Cralle,  4  W.  Va.  600 338,  352 

Slingerland  v.  Gillespie,  70  N.  J.  L.  720 787 

Smith  V.  Board  of  Ed.  Parkersburg  District,  76  W.  Va.  239 566 

Smith  V.  Bolles,  13  U.  S.  125 646 

Smith  V.  Craven,  1  Croms  &  Jero  500 110 

Smith  V.  Effingham,  2  Vevan  232 484 


Table  op  Cases  Cited  xxxiii 

Smith  t7.  Loyd,  11  Leigh  512 317 

Smith  17.  Owens,  63  W.  Va.  60 573,  744 

Smith  V.  Root,  66  W.  Va,  633 126 

Smith  17.  South  Peno  Oil  Co.,  59  W.  Va.  204 10^,  J79 

Smith  V.  Town  of  Franklin,  61  Vt.  285 613 

Smith  V.  Wiglen  and  Turncliffe,  3  Moore  &  Seott  175 320 

Snow  r,  Stevens,  15  Mass.  278 343 

Snyder  v.  Harper,  24  W.  Va.  206 751 

Snyder  v,  Philadelphia  Co.,  54  W.  Va.  149 461 

Soch  V.  Duckworth  B.  &  L.  Assn.,  6  Ohio  Dec.  254 435 

Sohn  V.  Watterson,  17  WaU  596 424 

Solesberry  v,  Bailway  Co.,  84  S.  E.  985 280 

Sou.  Express  Co.  r.  Jacobs^  109  Va.  27 125 

Southern  Cal.  Ry.  Co.  v.  Clauson,  71  Pac.  352 792 

Southern  Ry.  Co.  v.  Aldridge,  101  Va.  142 737,  739 

Southern  Ry.  Co.  v.  Bryant,  95  Va.  212,  219 739 

Southern  Railroad  Co.  t;.  Gadd,  207  Fed.  279,  58  L.  Ed 389 

Spedden  v.  Board  of  Education,  74  W.  Va.  181 587 

Speed  V.  Hollingsworth,  54  Kan.  436 646 

Spees  r.  Boggs,  204  Pa.  St.  504 423 

Sperry  &  Hutchinson  Co.  v.  Melton,  69  W.  Va.  124 682 

Spiccr  V.  Railway  Co.,  34  W.  Va.  514 202,  455 

Spury  V.  Swiger,  54  W.  Va.  283 355 

Spagins  t?.  White,  108  N.  C.  449 808 

Springfield  Water  Co.  v.  Darby,  199  Pa.  St.  400 586 

Squires  v.  Squires,  65  W.  Va.  611 93 

Saint  Louis  A  N.  A.  R.  Co.  v.  Crandall,  (Ark.)  86  S.  E.  855 792 

Saint  Louis  Ry.  Co.  v.  Scale,  229  U.  S.  156 750,     753,  754 

Stafford  t'.  Jones,  65  W.  Va.  567 137 

Stafford  t\  Jones,  73  W.  Va.  299 84 

Starcher  Bros.  r.  Duty,  61  W.  Va.  373 195 

Stark  r.  Storr,  6  Wall.  402 373 

State  V.  Barnes,  52  W.  Va.  85 436 

State  V.  Bemis,  45  Neb.  724 575 

State  V.  Bentley,  8  Kan.  227 575 

State  r.  Blakeny,  96  Md.  711 265 

State  V.  Boggess,  36  W.  Va.  713 264 

State  V.  Brewing  Co.,  53  W.  Va.  593 468 

State  r.  County  Commissioners,  25  Md.  576 590 

State  f.  Dolan,  58  W.  Va,  263 469 

State  r.  Ehrlick,  65  W.  Va.  700 151 

State  V.  Ellison,  49  W.  Va.  71% 693 

State  V.  Bnslow,  41  W.  Va.  744 436 

State  V.  Goodwill,  33  W.  Vs.  179 28 

State  tr.  Hall,  26  W.  Va.  236 266 

State  V,  Harden,  62  W.  Va.  312 580 

State  V.  Henaghan,  73  W.  Va.  706 531 

State  r.  Tec,  34  W.  Va.  244 41 

State  r.  Kellison,  56  W.  Va.  690 41 


xxxiv  Table  of  Cases  Cited 

State  v.  Matbews,  68  W.  Va.  89 477,  536 

State  V.  McNally,  55  Md.  559 265 

State  V,  Michael,  37  W.  Va.  565 44 

State  V.  Mines,  38  W.  Va.  126 418,  420 

State  V.  Mitchell,  47  W.  Va.  789 469 

State  V.  Moore,  26  N.  H.  448 694 

State  V.  Peel  Splint  Coal  Co.,  36  W.  Va.  802 2H 

State  V.  Poindexter,  23  W.  Va.  805 41 

State  V.  Railroad  Co.,  4  Braxt,  (Tenn.)  92 485 

State  V.  Riffe,  10  W.  Va.  794 46S 

State  V.  Shanley,  38  W.  Va.  516 39 

State  V.  Shores,  31  W.  Va.  491 41 

State  V.  Smith,  22  Minn.  218 590 

State  v.  Swift,  35  W.  Va.  342 264 

State  v.  Tucker,  52  W.  Va.  420 39 

State  V.  Weir,  71  W.  Va.  93 468 

State  V.  Welch,  69  W.  Va.  547 4()S 

State  V.  Wetzel,  75  W.  Va.  7 39 

State  V.  Wotring,  56  W.  Va,  394 436 

State  V.  Wyeoff,  31  N.  J.  L.  65 694 

State  ex  rel  Strahorn  v.  Blake,  26  Wash.  237 635 

State  ex  rel  v\  Conklin,  24  Wis.  21,  29 441 

State  ex  rel  Case  v.  Howell,  147  Pac.  Rep.  1159 5j*6 

State  V.  Young,  6  S.  D.  406 591 

Steams  v.  Beckham,  31  Grat.  379 69 

Stephenson  v.  Empire  Life  Ins.  Co.,  76  S.  E.  (Ga.)  592 629 

Sterling  Organ  Co.  v.  House,  25  W.  Va.  64,.  87 506 

Stewart  v.  Parr,  82  S.  E.  260 531 

Stewart  v.  Stewart,  27  W.  Va.  167 568 

Stewart  v.  Tennant,  52  W.  Va.  559 475 

Stewart  v.  Vandervort,  34  W.  Va.  524,  .530 418,  420 

Stockdale  v.  Wayland  School  District,  47  Mich.  226 635 

Stockton  V.  Craig,  50  W.  Va.  464 .536 

Stone  V.  Dennis,  3  Port  (Ala.)  231 295 

Stone  V.  Simmons,  56  W.  Va.  89 • 518 

Stone  Co.  v.  Rich,  N.  C.  22  Am.  &  Eng.  Anno.  Cases  244 322 

Stott  V,  Rutherford,  92  U.  S.  107 665 

Stout  V.  Philippi  M.  &  M.  Co.,  41  W.  Va.  339 474 

Stover  V.  Davis,  57  W.  Va.  196 373 

Stovall  V.  Bank,  78  Va.  188 382 

Strahern  v.  State,  37  Miss.  422 265 

Stringer  v.  Stringer,  93  Ga.  320 613 

Stroup  V.  Hewit,  90  Kan.  200 646 

Stuart  V.  Boulware,  133  U.  S.  78 485 

Stuart  V.  Lancaster,  84  Va.  772 382 

Stuart  V.  Stonebraker,  63  Neb.  554 284 

Stuart  V.  Valley  Railroad  Co.,  32  Grat.  147 4 

Stuart  V.  West  End  St.  Ry.  Co.,  163  Mass.  391 761 

Sullivan  v.  Moorehead,  99  Cal.  157 746 


Table  op  Cases  Cited  xxxv 

Suit.  V.  A.  Hocbstetter  Oil  Co.,  63  W.  Va.  329 420 

Summerfield  v.  White,  54  W.  Va,  311 652 

SnteT  V.  Suter,  68  W.  Va.  690 354 

S^aine  «.  Maryott,  28  N.  J.  589 190 

Swaine  t?.  Ferine,  5  John  'a  Chan.  (N.  Y.)  482 343,  350 

Sweeney  v.  Baker,  13  W.  Va.  158,  200 265 

Sweeney  v.  Aetna  Indemnity  Co.,  34  Wash  126 244 

Swiger  t\  Hayman,  56  W.  Va.  123 106 

Swinbum  v.  Smith,  15  W.  Va.  483,  499 688 

Tahaney  v.  Wash.  Nat'l  B.  &  O.  Ass'n,  59  W.  Va.  296 206 

Talbott  tr.  W.  Va.  &  Ey.  Co.,  42  W.  Va.  560 397 

Talbott  17.  W.  Va.  C.  &  P.  By.  Co.,  42  W.  Va.  560 55 

Talbott  t?.  Curtis,  65  W.  Va  132 308 

Tolley  V.  Bobinson  's  Assignee,  22  Grat.  888 69 

Tallcot  V.  Arnold,  61  N.  Y.  616 808 

Tankersley  v.  Anderson,  4  Des.  Eq.  (S.  C.)  44 82 

Taylor  v.  Florida  East  Coast  By.  Co.,  54  Fla.  635. .' 792 

Taylor  v.  Godfrey,  62  W.  Va.  277 744 

Tate  f.  Building  Association,  97  Va.  74 619 

Taft  t?.  Com.,  8  Leigh  721 264,  266 

Texas  &  Pacific  B.  Co.  r.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426 411 

Texas  &  Pacific  By.  Co.  v.  Marshall,  136  U.S.  3^3 792 

Texas  &  Pac.  By.  Co.  v.  Scott,  23  C.  C.  A.  424 793 

Thacker  v.  Morris,  52  W.  Va.  221 131 

The  Bar,  April  1915,  p.  41 596 

The  Mayor  of  AJexandrie  v.  Patton,  4  Cranch  320 321 

The  Mary,  9  Cranch  126 114 

The  State  v.  Martin,  52  Mo.  App.  609 786 

Thomas  v.  Electrical  Co.,  54  W.  Va.  395 702 

Thomas  v.  Mott,  74  W.  Va.  493 596 

Thomas  v.  Bibble,  2  Va.  Dec.  321 190 

Thommason  v.  Simmons,  57  W.  Va.  576 126 

Thompson  r.  Edwards,  3  W.  Va.  659 66 

Thompson  v.  The  Nat'l.  Mutual  B.  &  L.  Ass'n,  57  W.  Va.  551 206 

Thompson  v.  Percival,  5  B.  &  A.  934 640 

Thompson  v.  Bailroad  Co.,  45  N.  Y.  468,  473 489 

Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va.  574 450,  613 

Thorne  i\  Brown,  63  W.  Va.  603 227 

Thrasher  v,  Ballard,  33  W.  Va  285,  290,  293 102,  679 

Thurston  v.  Prentiss,  1  Man.   (Mich.)   193 82 

Tiddall  v.  Bank,  100  Va  741 723 

Timber  Co.  v.  Ferrell,  67  W.  Va.  14 463.  464 

Titchenell  v.  Jackson,  26  W.  Va.  496 542 

Titus  V.  NeilBon,  5  Johns  C.  B.  452 343 

Townscnd  v.  Briggs,  99  Cal.  481 787 

Townsend  v.  Wathen,  9  East  281 151 

Traver  v.  Halstead,  23  Wend.  66 106 

Troll  V.  Carter,  15  W.  Va.  577 744 

Trotter  v.  Slayton,  41  Ore.  117 373 


n 


xxxvi  Table  of  Cases  Cited 

Trustees  v.  Greenough,  105  U.  S.  527 488 

Tryan  v.  Hart,  2  Conn.  120 654 

TuUy  V.  Commonwealth,  13  Bush.   (Ky.)   142 694 

Turk  V.  Norfolk  &  W.  E.  Co.,  75  W.  Va.  623 701 

Tyler  r.  Building  Ass'n,  87  Ind.  323 435,  439 

Umbarger  v.  Chaboya,  49  Cal.  525 542 

Unfried  v.  Railroad  Co.,  34  W.  Va.  260 147 

Union  Mut:  Life  Ins.  Co.  v.  Kirchoflf,  169  U.  S.  103 750 

Union  Pacific  E.  B.  Co.  v,  HaU,  91  U.  S.  343,  348 731 

Union  Pac.  Ry.  Co.  v,  Wyler,  158  U.  S.  285 754 

United  Fuel  Gas.  Co.  v.  Public  Service  Commission,  73  W.  Va.  571 

403,    408,  411 

United  States  v.  Sanges,  144  U,  S.  310 366 

U.  S.  r.  West,  7  Utah  437 265 

University  of  Virginia  v.  Snyder,  100  Va.  567 89,  102 

Urpman  v.  Lowther  Oil  Co.,  53  W.  Va.  501 173 

Uthermohlen  v,  Bogg»  Bun  Co.,  50  W.  Va.  457 152 

Vale  t;.  Suiter,  58  W.  Va.  353 293,  296 

Vance  v.  Evans,  et  ai.,  11  W.  Va.  342 302 

Van  Benselaer  v.  Smith,  27  Barb.  (N.  Y.)  104 213 

Van  Rensselaer's  Ex 'or  v.  Roberts,  5  Denio  (X.  Y.)  470 322 

VaD  Wagener  v.  Savings  Ass'n,  88  Hun.  (N.  Y.)  43 435 

Vaupel  V.  Mitchell,  141  la.  365 646 

Veith  V.  Hope  Salt  Co.,  51  W.  Va.  96 151 

Vermilya  v.  Railway  Co.,  66  la.  606 656 

Vinal  V.  Core,  18  W.  Va.  137 147,     327,     328.  329 

Voit  v.  Gulf  W.  T.  &  P.  R.  R.,  94  Texas  457 423 

Volquardsen  v.  Davenport  Hospital  &c.  Co.,  161  la.  706 244 

Vosfl  v.  King,  33  W.  Va.  236 373 

Waggoner  t\  Wolf,  28  W.  Va.  820 676 

Wagner  r.  Chemical  Co.,  147  Pa.  475 ^761 

Waldren  r.  Harvey,  54  W.  Va.  608,  615 49,  415 

Waldron  v.  Lumber  Co.,  70  W.  Va.  470 494 

Waldron  r.  Ritter,  70  W.  Va.  470 376 

Waldron  v.  Speery,  53  W.  Va.  116 324 

Walker  r.  Burgeas,  44  W.  Va.  399 418 

Walker  r.  Strosnider,  67  W.  Va.  39 151 

Wallace  r.  Coal  Co.,  58  W.  Va.  449 377 

WaUing  v.  Miller,  108  N.  Y.  63 484 

WaJsh  V.  Hill,  38  Cal.  481 543 

W^alton  V,  Hale,  9  Grat.  196 676 

Wamsley  v.  Coal  &  Lumber  Co.,  56  W.  Va.  297.  306 280 

Ward  V.  Craig,  87  N.  Y.  550 491 

Ward  r.  Reynolds,  32  Ala.  284 646 

Ware  r.  Calvert,  2  Nev.  &  Per.  126 440 

Wamock  v.  Davis,  104  U.  S.  775 619 

Warren  r.  Branch,  15  W.  Va.  21 444,  448 

Washington  A.  &  M.  V.  Ry.  Co.  v.  Trimyer,  110  Va.  856 701,  709 

Water   Co.  f.  Knoffman,  64  N.  J.  L.  2H0 293,  295 


Table  op  Cases  Cited  xxxvii 

WatkiDS  t\  Wortham,  19  W.  Va.  78 563 

Watson  V,  Ferrell,  34  W.  Va.  406 377 

Watson  f.  Wells,  5  Conn,  468 69 

Waugh  V.  Garter,  2  Munf.  333 124 

Wayland  t?.  Tucker,  4  Grat.  267 144 

Webb  V.  Bailey,  41  W.  Va.  463 480 

Webster  v.  Drinkwater,  (Me.)  17  Am.  Dec.  338 254 

Weigand  v.  Supply  Co.,  44  W.  Va.  133 486 

M^ells  r.  Express  Co.,  55  Wis.  26 765 

Wells  r.  Iron  Works,  3  Tex.  App.  Civ.  Cas.  365 766 

Wells  t'.  Smith,  49  W.  Va.  78 41 

West  r.  Hughes,  9  Har.  &  J.  (Md.)  574 466 

West  t7.  Smith,  101  U.  S.  263 257 

Western  Electrical  Supply  Co.  v.  Abbeville  Electric  Light  &  Power 

Co.,  197  U.  S.  299 750 

Western  M.  &  M.  Co.  v,  Virginia  Cannel  Coal  Co.,  10  W.  Va.  250. .  564 

Western  M.  &  M.  Co.  t\  Cannel  Coal  Co.,  8  W.  Va.  408 546 

Western  M.  &  M.  Co.  r.  Peytonia  Can.  Coal  Co.,  8  W.  Va.  406 480 

West  Virginia  Architects  &  Builders  v.  Stewart,  68  W.  V^a.  506 256 

W.  Va.  &  C.  Land  Co.  v.  Vinal,  14  W.  Va.  637 1(7 

West  Va.  Nat.  Bank  t'.  Spencer,  71  W.  Va.  678 77S 

Whalen  v.  Bait.  &  O.  R.  Co.,  (Md.)  69  Atl.  390 792 

Wheeler  r.  Morris,  2  Bosworth  (N.  Y.)  524 :H:\ 

Whitaore  r.  Mcllhaney,  4  Munf.  312 679 

\Vhite  r.  Hoster  Brewing  Co.,  57  W.  Va.  262 156 

White  f.  McGannon,  29  Grat.  511 69 

White  I'.  White,  66  W.  Va.  79,  82 1S3,  765 

Whitehouse  v.  Jones.  60  W.  Va.  680 164,  373 

Whitworth  v.  Lowell,  178  Maes.  43 243 

Wiley  r.  Mahood,  10  W.  Va.  207 345 

W^ilf'ong  r.  Johnson,  41  W^  Va.  283 474 

Wilkinson  f.  Poling,  74  W.  Va.  399 173 

Willard  t'.  Gas  Fixture  Co.,  47  Mo.  App.  1 808 

Williams  v.  Hamilton,  104  la.  423 213 

WilHams  v.  Maxwell,  45  W.  Va.  291 89 

Williams  t?.  Smith,  85  S.  E.  546 677 

Williamson  v.  Hays,  25  W.  Va.  609 523 

Wilson  V.  Branch,  77  Va.  65,  or  Hoy  v.  Varner,  100  Va.  600 340 

Wilson  V.  Braiden,  48  W.  Va.  196 676 

Wilson  ei  at.  v.  Davisson,  2  Rob.  384 337,     339.     340,  349 

Wilson  r.  Hundley,  96  Va.  96 89 

Wilson  r.  Imiiroveraent  Co.,  9  W.  Va.  77>,  7^7 152 

WilPon  1-.  Phoenix  Powder  Co.,  40  W.  Va.  413 151 

Wilson  r.  Shrader,  73  W.  Va.  105 254 

Wilson  r.  Winchester  &  P.  R.  Co.,  99  Fed.  Kep.  642 792 

Winding  Gulf  Collier  Co.  v.  Campbell,  72  W.  Va.  449 544 

Windon  v,  Stewart,  48  W.  Va.  488 82 

Winton  r.  Cormish,  5  Ohio  477 429 

Wippler  r.  Warren,  163  Mich.  194 490 


xxxviii  Table  of  Cases  Cited 

Witten  V.  St.  Clair,  27  W.  Va.  762 464 

Wohlford  V.  Compton,  79  Va.  333 49 

Wood  17.  C.  M.  &  St.  P.  Ry.  Co.,  68  la.  491 806 

Woods  V.  Campbell,  45  W.  Va.  203 102 

Woodford  v.  Railroad  Co.,  70  W.  Va.  195 529 

Woody  '8  Adm'r  v.  Scbaaf,  56  S.  E.  807 619 

Woods  V,  Wallace,  30  N.  H.  348 343 

Worthington  v.  Hiss,  70  Md.  172 466 

Wright  V,  Stockton,  5  Leigh  153 143 

Ya«oo  &  Miss.  Val.  Ry.  Co.  v.  Adams,  180  U.  S.  1 749 

Yeater  v.  Jennings  Oil  Co.,  75  W.  Va.  346 705 

Young  v.  Jeffreys,  4  Div.  &  Bat.  216 80S 

Young  V.  Rex,  T.  R.  98 265 


STATUTES  CITED 


Art.      Sec.  ConstihUion  West  Virginia. 

2  2                          Jeopardy 363 

3  6                          Jeopardy .  363 

11  9  Railroads— Regulations 399,  403 

13           3                         Taxes — Payment — Forfeiture. .__  472 

8         24  County  Courts — Jurisdiction 517,  732 

8         12                         Circuit  Court — Jurisdiction 517 

1           8             ch.  3    Interstate  Commerce.  _ 684 

8           1                         Executive  Officers 691 

10           1                         Property — Taxation ._ 770 

Ch.      Sec.        Ser.  Sec.  Code  West  Virginia 

71          2              3740    Corporation — Promise  for  benefit 6 

53  33              2866    Corporation — Subscription — Action 7 

54  16  2909  Corporation— Additional  Shares— Sale.. _  7 
53        23              2856    Corporation— Additional  Shares— Sale...  7 

105        17  4449    School  Lands — Fund — Payment  into 

Court 12 

71          1              3739    Lease — Term — Creative  by  deed  or  will. .  16 

93          5              4131     Lease — Termination — Notice 17 

154        80  Master  and  Servant — Contract — Wage — 

Payment 27,  28 

53  53  Corporation — Agent — Term  of  Employ- 

ment  31,     33,  35 

157  3  Grant  Jury — Venire  Facias  Indictment 

- 30,  39 

157          4                         Grand  Jurors — Substitution 39 

127  11,  12  4842,  4843  Equity— Final  Decree— Setting  aside  45,  48 
71          2              3740    Contracts — Persons  Entitled  to  sue — 

Privity 58 

126  5  Contract — Fraud — Pleading — Evidence 

: 85,     89,  90 

126          6                         Contract — Fraud— Evidence 89 

138          5                         New  Trial— Costs— Payment 91 

78        13              3913    Advancements— Distribution 94 

134  4                        Sale— Decree— Setting  Aside 122 

112        11              4558    Special  Judge— Selection— Validity.    128,  130 

101          2              2394    Sureties— Discharge 143 

135  1    ch.9    4981     Judgment  by  Default— Writ  of  Error 146 

54  26                         Building  and  Loan  Association — Usury.  _  _  206 
125        53                        Answer — Filing  before  final  decree 206 


xl  Table  op  Statutes  Cited 

Ch.      Sec.        Ser.  Sec.  Code  West  Virginia — Cont. 

129  7  Commissioner's  Report^ — Exceptions — 

Filing 206 

134  5  Decree  pro  confesso — Correction — Motion 

-. - 231,     233,     235 

126          4             4824    Pleading— Payment-Set  off  and  Counter- 
claim  247 

158        10  5559    Indictment— Duplicity— "Formal  Defect" 

..- 263,  266 

134  5  Decree — Petition  to  set  aside 272 

10   2&3  Bond— Action  on 273 

50  Bond — Action  on 274 

79  3  Petition— Sale 278 

132  1  Commissioner — Sale — Place 286 

32        31  Intoxicating  Liquors — Unlawful  Sale — 

Government  License 297,  298 

130  20  4846     Record— Best  Evidence 298 

134  4  4978    Commissioner's  Report — Re-ConamittaL.  309 

71         17  Dower— Equitable  Estate 349 

93  4  Tenant — Attornment  to  Stranger 373 

101  1&2  Surety— Release 382 

135  8  Writ  of  Error— Dismissal. 387 

131  18  Judgment— Interest 396,  398 

131  16  Judgment— Interest ._  398,  399 

131  14  Judgment— Interest 399 

54  Railroad  Regulation 404 

133  5  4951     Review— Bill— Time  for  filing. 412,  417 

135        17  4997    Appeal— Dismissal 415 

50  152                         Appeal — Jurisdiction — Amount. 416 

43  56a    lii                Sidewalks — Destruction — Repair 467 

114  12                         Equity— Pending  Suit 469 

139  1 3                         Lis  Pendens — Recordation 474 

29  54                         Taxes — Payment — Remainderman 477 

58  34  3359    Insane  Persons — Committee — Appoint- 
ment  516,  518,     519 

87,  77  Probate — Jurisdiction 518 

58  38                         Probate — Jurisdiction 518 

105  Land — Redemption 535 

125  12                         Bill — Amendment 558,  564 

50  65  Justices — Defendant — Time  for  Appear- 
ance   569 

50  179                         Justices — Docket — Entry. 569 

47  28                          Municipal  Corporations —  License 581 

433  Motor-Vehicle _._ 581 

47  17  Municipal  Corporations — Elections.    587,  588 

121  6                          Judgment — Motion 610 

39  41               1591     County  Court — Action  Against 611 

50  50  ch.  xii  2604     Justices — Affidavit — Jurisdiction 668 

\V2  8a  ii                    Judicial  Sales— Presrmpt ions. 673,  676 


Table  op  Statutes  Cited  xli 

Ch.      Ser.         Ser.  iSec.  Code  West  Virginia — Cont.. 

74       5-6  Deed— Creditors— Validity 677,  678 

74          9  "Creditors"-"  Purchasers  "—Defini- 
tion  677,  678 

73  8  Paper— Copy  of  Copy 678 

7         15  Officer— Scope  of  Authority 680 

32  2     ch.  (i)  Trading  Stamps— License 682 

32        35  Trading  Stampa— License— County 682 

32       101  Trading  Stamps — License  tax — Amount ._  682 

152      6,7  Criminal  Law — Principal — Accessory.  _*  _  685 

110  1  Prohibition— W  hen  writ  lies 688,  693 

147  5a  Bribery — Punishment 691 

lop      26  Workmen's  Compensation  Act — Validity.  756 

15H      17  Mine  Foreman — Duties _ 758 

50       124  Justices — Garnishment — "Appearance" — 

Rehearing. 763,  764 

50       120  Justices— Rehearing— Notice 763,  765 

50       121  Justices — Rehearing 767 

129] 

29       130  )•  Assessment — Correction 778 

131  J 

29         58  Railroad — Right  of  Way — Assessment 779 

98  "Written  evidence" 801 

Ch.  Sec.  Acts  Went  Virginia 

18S7  03  Master  and  Servant — Contract — Wages — 

Payment 28 

1891  76  Master  and  Servant — Wages — Contract — 

Pavment 29 

1913  13  Intoxicating  Liquors — Unlawful  Sale — 

Government  License 297 

1913  13  22    Jeopardy— Appeal  by  State— Statute — 

Validity 361,  362 

31     Intoxicating  Liquors — Illegal  Sale 361 

31    Criminal  Law — Appeal  by  State. _ _.  368 

5   'Public  Service  Commission — Statute — 

Validity 399,  400,  404,408 

1907  41  Railroads— Rates 

400,  401,  402,  403,  404,  408,  409 

Railroads — Regulation 404 

Public  Service  Commission — Rates — 

Regulations 406 

Review— Bill— Time  for  filing 412 

Probate — Jurisdiction 518,  519 

Probate — Jurisdiction 518 

Probate — Jurisdiction 518 

34    Re-enacted.- _ 519 

54    Williamson— Charter 573,  575 

10    Williamson — Election . 574 


1915 

/ 

1915 

69 

1913 

9 

1872 

227 

1915 

8 

1909 

40 

1872 

136 

1882-26-84 

1882 

67 

1889 

19,  58 

1915 

1915 

xlii  Table  op  Statutes  Cited 

Ch.         Sec.  Acta  West  Virginia — Cont. 

1909  52  24     Public  Roads— Improvement  in  City  by 

County  Court 731 

1909                52            12    Roads— Consent  of  Owner 732 

Code  Virginia 

1849  Contracts — Persons  Entitled  to  Sue — 

Privity 60 

1904                           2413    Partition— Deed 117 

1860    "85,  51,  52,  53             Probate—  Jurisdiction. 518 

1819  104  16    Deed— Authenticated  Copy— recordation.  679 

1849              187                   Judgment— Execution 679 

1819              226                   Statute— When  Effect  ive 679 

1819              134                    Effective 679 

Acts  Virginia 

1857          58  ch.          158    Clay  County— Establishment 676 

1785         ch.  90,           5        Deed — Acknowledgment ._  678 

Federal  Em  players  Liabililfj  Act. 

sec.  6    Jurisdiction — State  Court ._  389 

Action  Under— Right  of 748»  750,  753 

22  &  23  Car.  II  Ch.  10        Advancements 94 


WEST  VIRGINIA  CASES  OVERRULED 

BY  THE 
WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Bgltimore  &  Ohio  Railroad  v.  Bathbone,  1  W.  Va.  87,  (Pt.  1). 
See  Maslin  v.  B.  &  O.  R.  R.  CJo.,  14  W.  Va.  180,  205. 

Bank  v.  Prager  &  Son,  50  W.  Va.  660,  (in  part). 
See  Prye  v.  Miley,  54  W.  Va.  324,  330. 

Barlow  v.  Daniels  &  Co.,  25  W.  Va.  512. 

See  Richmond  v.  Henderson,  48  W.  Va.  389,  396. 

Beck  V.  Thompson,  31  W.  Va.  459,  (Pt.  1). 

See  Mayer  v.  Frobe,  40  W.  Va.  246,  260. 

Bettman  v.  Harness,  42  W.  Va.  433,  (Pt.  1). 
See  Freer  v.  Davis,  52  W.  Va.  1,  8. 

Bums  t?.  Mearns,  44  W.  Va.  744,  (Pt.  1.) 

See  Pardee  v.  Camden  Lumber  Co.,  70  W.  Va.  68,  69. 

Cbrislip  v.  Teter,  43  W.  Va.  356,  (in  part). 

See  Frye  v.  Miley,  54  W.  Va.  324,  330. 

aty  of  Wheeling  v.  Campbell,  12  W.  Va.  36,  (Pt.  3). 

See  Ralston  v.  Town  of  Weston,  46  W.  Va.  544,  545,  and 
Clifton  V.  Town  of  Weston,  54  W.  Va.  250,  252. 

Gonaway's  Admrs.  v,  Stealey,  44  W.  Va.  163,  (Pt.  1). 
See  Gilbert  v.  Peppers,  65  W.  Va.  355,  365. 

Cox  r.  Douglass,  20  W.  Va.  175,  (Pt.  1). 

See  Pardee  t;.  Camden  Lumber  Co.,  70  W.  Va.  68. 

Cresap  v.  Kemble,  26  W.  Va.  603,  (Pt.  3). 

See  Pardee  v.  Camden  Lumber  Co.,  70  W.  Va.  68,  69. 

Crislip,  Guardian  v.  Cain,  19  W,  Va.  438,  (Pt.  14). 
See  Newman  v.  Kay,'57  W.  Va.  98,  110. 

Curtin  t?.  Stout,  57  W.  Va.  271,  (Pt.  2). 

See  Pardee  v.  Camden  Lumber  Co.,  70  W.  Va.  68,  69. 

Daniers  Admr.  v.  Ches.  &  Ohio  Ry.  Co.,  36  W.  Va.  397,  (Pt.  1). 
See  Jackson  v.  Norfolk  &  W.  R.  Co.,  43  W.  Va.  380,  392. 

DeCamp  v.  Camahan,  26  W.  Va.  839,  (Pt.  2). 

See  PoUng  r.  Poling,  61  W.  Va.  78,  83. 

Elliott  V.  Sutor,  3  W.  Va.  37,  (Pt.  1). 

See  Low  v.  Settle,  22  W.  Va.  387,  399. 

Forsyth  v.  aty  of  Wheeling,  19  W.  Va.  318,  (Pt.  2). 

See  Ralston  v.  Town  of  Weston,  46  W.  Va.  544,  545. 

Fonse  t\  Vandervort,  30  W.  Va.  327,  (Pt.  1). 

See  Richmond  v,  Henderson,  48  W.  Va.  389,  397. 


xliv  Cases  Overruled 

Good  v.  Good,  39  W.  Va.  357,  (Pt.  1). 

See  Evans  v.  Higgins  ,70  W.  Va.  640,  643. 

Gunn  V.  Ohio  River  Railroad  Co.,  36  W.  Va.  165,  (Pt.  2). 
See  State  v.  Clifford,  59  W.  Va.  1,  12,  14. 

Haney  v.  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.,  38  W.  Va.  570,  (Pt.  3). 
See  Jackson  v,  Norfolk  &  W.  R.  Co.,  43  W.  Va.  380,  392. 

Hansford  v.  Chesapeake  Coal  Co.,  22  W.  Va.  70,  (Pt.  7). 
See  Newman  v.  Kay,  57  W.  Va.  98,  110. 

Hickman  v.  Baltimore  &  O.  R.  R.  Co.,  30  W.  Va.  296,  (Pt.  2). 
See  Richmond  v.  Henderson,  48  W.  Va.  389,  397. 

Horner-Gaylord  Co.  v.  Pawcett,  50  W.  Va.  487,  (Pt.  1). 
See  Gilbert  v.  Peppers,  65  W.  Va.  355,  361. 

Kearnes  v,  Montgomery,  4  W.  Va.  29,  (Pt.  1). 

See  Burton  &  Co.  v.  Hansford,  10  W.  Va.  470,  and 
Long  V.  Campbell,  37  W.  Va.  665.  674. 

Kuhn  V.  Board  of  Education  of  Wellsburg,  4  W.  Va.  499,  (Pt.  3). 

See  Williams  v.  County  Court  of  Grant  Co.,  26  W.  Va.  488,  521. 

Low  V.  County  Court  of  Lincoln  County,  27  W.  Va.  785,  (Pt.  2). 

See  P.  C.  &  St.  L.  Ry.  Co.  v.  Board  of  Public  Works,  28  W.  Va. 
264,  271. 

McClain  r.  Batton,  50  W.  Va.  121,  (Pt.  1). 

See  State  r.  McEldowney,  55  W.  Va.  1,  3,  and 
Starr  v.  Sampselle,  55  W.  Va.  442,  450. 

MoGhee  v.  Sampselle,  47  W.  Va.  352,  (Pts.  1  and  3). 

See  State  r.  McEldowney,  54  W.  Va.  695,  698,  and 
Starr  r.  Sampselle,  55  W.  Va.  442.  450. 

McMillan  r.  Ferrell,  7  W.  Va.  223,  (Pt.  2). 

See  Pardee  v.  Camden  Lumber  Co.,  70  W.  Va.  68,  69. 

Madden 's  Athnr.  v.  C.  &  O.  Ry.  Co.,  28  W.  Va.  610,  (Pt.  5). 

See  Jackson  v,  Norfolk  &  W.  R.  Co.,  43  W.  Va.  380,  392. 

Mann  v.  Lewis,  3  W.  Va.  215. 

See  Simmons  r.  Trumbo,  9  W.  Va.  3o8. 

Mann  v.  McVey,  3  W.  Va.  232. 

See  Simmons  v.  Trumbo,  9  W.  Va.  3;") 8. 

Marcum  v.  Marcum,  57  W.  Va.  285. 

See  Pardee  v.  Camden  Lumber  Co.,  70  W.  Va.  68,  69. 

Pack  r.  Chesapeake  &  Ohio  R.  R.  Co.,  5  W.  Va.  118,  (Pt.  1). 
See  Bluefield  r.  Bailey.  62  W.  Va.  304,  306. 

Pegram  r.  Stortz,  31  W.  Va.  220,  (Pts.  1  and  2). 

See  Mayer  v.  Frobe,  40  W.  Va.  246,  258,  262,  and 
McMaster  r.  Dyer,  44  W.  Va.  644,  648. 

Phillips  V.  Minear,  40  W.  Va.  58,  (Pt.  2). 

See  Boggess  r.  Scott,  48  W.  Va.  336,  324, 

State  r.  McEldowney,  55  W.  Va.  1,  3,  and 
Starr  v.  Sampselle,  55  W.  Va.  442,  450. 


Cases  Overruled  xlv 

Pratt  r.  Bowman,  37  W.  Va.  715,  (Pt.  1). 

See  Newman  r.  Kay,  57  W.  Va.  98,  126. 

Pratt  A  Fox  v.  Clemens,  4  W.  Va.  443. 

See  Atkinson  v.  Miller,  34  W.  Va.  115,  118. 

Sehoonover  v.  Bright,  24  W.  Va.  698,  (Pt.  2). 

See  Pardee  i\  Camden  Lumber  Co.,  70  W.  Va.  68,  69.  « 

Schwarzbach  t'.  Protective  Union,  25  W.  Va.  622,  (Pt.  15). 

See  Bosenthal  Co.  v.  Scottish  Ins.  Co.,  55  W.  Va.  238. 

Sh&ttnck  &  Jackson  v.  Knight  &  Bros.,  25  W.  Va.  590,  (Pt.  2). 
See  Atkinson  v.  MOler,  34  W.  Va.  115,  120. 

Stete  V.  Bmrnett,  47  W.  Va.  731,  (Pt.  1). 

See  Tower  v.  Whip,  53  W.  Va.  158,  164. 

State  t?,  Gould,  26  W.  Va.  258,  (Pt.  9). 

See  State  v.  Gilliland,  51  W.  Va.  278,  281. 

State  V.  Musgrave,  43  W.  Va.  672,  (Pt.  2). 

See  State  v.  Clark,  64  W.  Va.  625,  638. 

State  V.  Myers,  42  W.  Va.  822. 

See  State  v.  Bruce,  55  W.  Va.  384,  388. 

State  V,  Zeigler,  40  W.  Va.  593,  (Pt.  1). 

See  State  v,  Clark,  51  W.  Va.  457,  464,  and 
State  V.  Crawford,  66  W.  Va,  114,  123. 

Stephenson  &  Coon  v.  Burdett,  56  W.  Va.  109,  (Pt.  7). 

See  Pardee  r.  Camden  Lumber  Co.,  70  W.  Va.  68,  69. 

Teaas  v.  City  of  St.  Albans,  38  W.  Va.  1,  (Pt.  6). 

See  Ralston  v.  Town  of  Weston,  46  W.  Va.  544,  545. 

Vandervort  v.  Fouse,  30  W.  Va.  326. 

See  Richmond  t\  Henderson,  48  W.  Va.  389,  397. 

Vsndiver  v.  Hyre's  Admr.,  5  W.  Va.  414,  (Pt.  5). 

See  Reynolds  r.  Hurst,  18  W.  Va.  648,  653,  and 

Monndsville,  Benwood  &  Wheeling  Ry.  Co.  r.  Wilson,  52  W. 
Va.  647,  651. 

Western  Mining  &  Mfg.  Co.  v.  Peytona  Cannel  Coal  Co.,  8  W.  Va.  406, 
(Pt.  14). 

See  Newman  r.  Kay,  57  W.  Va.  98,  126. 

Western  Mining  &  Mfg.  Co.  v.  Virginia  Cannel  Coal  Co.,  10  W.  Va.  250, 
(Ft.  11). 

See  Pardee  t'.  Camden  Lumber  Co.,  70  W.  Va.  68. 

Wheeling  &  Elm  Grove  R,  R.  Co.  v,  Atkinson,  53  W.  Va.  539. 
See  Bluefleld  v.  Bailey,  62  W.  Va.  304,  306. 

Witten  V.  St.  Clair,  27  W.  Va.  762,  (Pt.  6). 

See  Riffle  v.  Skinner,  67  W.  Va.  75,  78. 

Zinn  V.  Zinn,  54  W.  Va.  483,  (Pt.  1). 

See  Peterson  r.  Hall,  57  W.  Va.  535,  539. 


Memorial  to  Judge  English 


xlvii 


State  op  West  Virginia. 

At  a  Regular  Term  of  the  Supreme  Court  of 
Appeals,  continued  and  held  at  Charleston, 
Kanawha  County,  September  6,  1916,  the  follow- 
ing order  was  made  and  entered,  to- wit : 

memorial  to 

Judge  John  W.  English. 

The  members  and  officers  of  this  Court  have 
learned  of  the  death,  since  its  last  regular  term, 
to-wit,  on  the  18th  day  of  July,  1916,  of  Judge 
John  W.  English,  in  his  86th  year,  a  former 
member  of  this  Court  for  one  full  term  from 
1889  to  1901,  and  here  enters  of  record  its  testi- 
monial of  I'egard.  He  was  a  gentleman  of  pleas- 
ing personality  and  high  attainments,  faithful 
and  industrious  in  the  discharge  of  his  arduous 
judicial  duties.  The  various  written  opinions 
prepared  by  him  and  published  in  the  West 
Virginia  Reports  testify  to  his  ability  and  learn- 
ing. His  passing  was  marked  by  the  fulness  of 
years  and  the  honor  and  respect  of  his  neighbors 
and  fellow  citizens. 

It  is  ordered  that  the  foregoing  be  entered  in 
the  order  book  of  this  Court,  that  an  attested 
copy  thereof  be  forwarded  to  the  bereaved 
family  and  that  his  portrait  in  the  clerk's 
offices  be  draped  in  the  emblems  of  mourning 
for  the  period  of  sixty  days. 

A  true  copy. 

Attest : 

Wm.  B.  Mathews, 

Clerk. 
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CHARLESTON 

Windsor  Hotei-  Company  v.  Schenk. 

Submitted  February  23,  1915.    Decided  March  16,  1915. 

X.    Corporations — Subscripiio7\ — Variaiion  and  Effect. 

A  subscription  to  the  capital  stock  of  a  coTporation  subsequently 
to  be  formed,  not  revoked  before  the  organization  thereof,  is  valid 
but  conditional,     (p.  3). 

2.  Right  to  Revoke  Subscription. 

Quaere,  whether  such  a  subscription  is  revocable!     (p.  o). 

3.  Corporations — Organization — Meeting    of    Stochholders — Bight    of 

Subscriber  to  Participate. 

An  informal,  antecedent  subscriber  to  the  stock  of  a  corporation 
subsequently  to  be  formed,  is  entitled  to  an  opportunity  to  pay  the 
initial  statutory  installment  of  his  subscription  before  organization 
and  to  participate  in  the  first  meeting  of  the  stockholders  held  for 
the  purpose  of  organization,     (p.  5). 

4.  Same — Antecedent  Subscription — Belease  of  Subfcriber — Failure  to 

Tender  Privilege. 

Tender  of  such  privileges  is  a  condition  of  the  subscription  and 
ron-|  erf ormance  thereof  by  the  incorporators  releases  the  subscriber, 
(p.  5). 

5.  Same — Antecedent  Subscription — Statutef?. 

Though  such  an  antecedent  subscription  does  not  make  the  sub- 
scriber a  technical  or  statutory  stockholder,  it  is  made  in  contempla- 
tion of  the  constating  laws  of  corporations  and  to  be  executed  and 
carried  into  effect  under  them,  wherefore  they  form  parts  of  the 
contract  of  subscription,     (p.  6). 

(Lynch,  Judge,  absent.) 
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2  Hotel  Company  v.  Schenk.      [March  1915. 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  the  Windsor  Hotel  Company  against  Otto  Schenk. 
Judgment  for  defendant,  and  plaintiff  brings  error. 

AffinnecL 

r.  S.  Riley,  for  plaintiff  in  error. 

Charles  J.  Schuck  and  Caldwell  &  Caldwell,  for  defendant 
in  error. 

POPFENBARGER,  JUDGE  : 

The  defendant,  Schenk,  having  refused  to  pay  assessments 
on  an  informal  subscription  by  him  to  preferred  stock  of 
The  Windsor  Hotel  Company,  a  corporation,  made  before 
the  articles  of  incorporation  had  been  issued,  was  proceeded 
against  by  a  statutory  motion  for  judgment  for  the  amount 
of  the  unpaid  assessments,  aggregating  $4500.00.  Denying 
the  validity  of  the  subscription,  because  not  made  in  the 
statutory  form,  the  defendant  interposed  numerous  ~pleas, 
some  of  which  were  rejected,  and,  trial  by  jury  having  been 
waived,  the  court  tried  the  case,  found  for  the  defendant  and 
rendered  judgment  accordingly. 

On  the  12th  day  of  August,  1912,  the  promoters  of  an 
enterprise  having  for  its  purpose  the  erection  of  a  large 
modern  hotel  gave  a  banquet  to  certain  citizens  of  Wheeling, 
at  which  the  purpose  and  plans  of  a  prospective  corporation, 
to  be  known  as  The  Windsor  Hotel  Company,  were  discusf^ed 
and  subscriptions  to  the  capital  stock  thereof  solicited.  Among 
those  in  attendance,  was  the  defendant  who  expressed  his 
willingness  to  subscribe.  On  the  following  day,  a  paper  was 
presented  to  him,  bearing  the  subscription  of  E.  B.  Carney 
for  500  shares.  Mr.^jjienk  added  his  for  50  shares  and 
thereafter  many  additional  subscriptions  were  secured,  mak- 
ing an  aggregate  of  1750  shares,  or  more.  The  paper  signed 
by  the  defendant  reads  as  follows:  **We,  the  undersigned, 
hereby  subscribe  for  the  number  of  shares  set  opposite  our 
names  of  the  Cumulative  Seven  Per  Cent.  Preferred  Stock 
in  The  Windsor  Hotel  Company,  at  par  value  of  $100.00 
per  share  to  be  paid  for  at  the  call  of  the  Board  of  Directors." 

Though  the  subscriptions  were  numerous,  only  five  persons 
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became   incorporators.     The   articles  of  incorporation   were 
issued  on  the  25th  day  of  Oct.  1912,  in  the  names  of  E.  B. 
Carney,  Charles  T.  Alexander,  P.  B.  Shook,  W.  B.  Irvine  and 
J.  D.  Merriman,  each  of  whom  subscribed  in  that  paper  for 
one  share  of  the  preferred  stock.    Having  waived  the  statutory 
notice  to  stockholders,  these  gentlemen  met  on  the  Ist  day  of 
November,  1912,  and  organized  the  company,  by  the  election 
of  themselves  as  directors  and  the  adoption  of  by-laws.     At 
the  same  meeting,  thoy  adopted  a  resolution  directing  the 
purchase  of  certain  real  estate,  at  the  price  of  $115,000.00, 
to  be  paid  for  by  $50,000.00  of  preferred  stock,  $50,000.00 
of  first  mortgage  bonds  of  the  company  and  $15,000.00  in 
cash.     Other  resolutions  wore  adopted,  authorizing  issuance 
of  $200,000.00  of  preferred   stock   and   sale  of  $150,000.00 
thereof  at  par,  the  proceeds  to  be  used  in  the  construction  of 
the  new  hotel  and  payment  for  services  in  the  sale  of  the 
stock  and  bonds,  and  the  issuance  of  $200,000.00  of  common 
stock  and  $200,000.00  of  bonds,  the  latter  to  be  secured  by  a 
mortgage  on  the  property  of  the  company.     The  board  of 
directors  were  authorized  to  contract  for  the  construction  of 
the  hotel  building  upon  the  property  purchased.     Another 
resolution  authorized  said  board  to  lease  the  hotel  property 
to  another  prospective  corporation,  The  Hotel  Windsor  Oper- 
ating Company,  and  to  deliver  to  E.  B.  Carney,  Charlos  T. 
Alexander,  The  Valley  Investment  Co.  of  Youngstown,  Ohio, 
and  the  Fidelity  Investment  &  Loan  Association  of  Wheeling, 
W.  Va.,  the  $200,000.00  of  common  stock,  in  equal  shares,  for 
their  services  in  the  promotion  of  said  operating  company. 
Upon  the  adjournment  of  the  stockholders  meeting,  the  board 
of  directors  met  and  ordered  an  assessment  of  100%  upon  all 
the  subscriptions  to  the  preferred  stock  of  the  company,  pay- 
able in  installments  of  10%  as  used  in  the  construction  of  the 
hotel  building,  and  the  treasurer  was  authorized  to  fix  the 
times  of  payment  and  give  notice  thereof  to  the  stockholders. 
Nine  assessments  of  which  the  defendant  had  notice  were 
made,  but  he  refused  to  pay  any  of  those  made  against  him. 
While  the  constating  articles  of  a  corporation   are   pre- 
scribed, and  the  rights  of  stockholders  defined,  by  law,  the 
courts  in  most  jurisdictions  hold  preliminary  contracts  of  sub- 
scription to  the  capital  stock  of  corporations  may  be  made  in 
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advance  of  the  organization  thereof.  Such  a  contract,  how- 
ever, does  not  constitute  the  subscriber  a  stockholder  in  the 
technical  and  full  sense  of  the  term.  According  to  some 
authorities,  the  subscription  is  held  to  be  a  continuing  offer 
to  take  stock,  which  becomes  binding  on  the  organization  of 
the  company.  Some  courts  say  the  offer  is  revocable  until  the 
organization  has  been  affected.  Others  say  it  is  irrevocable. 
In  a  few  instances,  such  contracts  have  been  held  invalid,  upon 
the  theory  of  an  implied  repeal  of  all  common  law  applicable 
to  stock  subscriptions,  by  the  enactment  of  a  comprehensive 
statutory  system  of  organization,  which  is  deemed  to  have 
taken  the  place  of  the  common  law  and  to  be  exclusive.  But, 
in  those  instances  in  which  it  has  been  so  held,  language  was 
found  in  the  statute  indicating  intent  to  make  the  statutory 
method  exclusive.  Helliwell,  Stock  and  Stockholders,  Sec. 
43.  Among  the  decisions  regarded  as  so  holding  is  Greenbrier 
Industrial  Exposition  v.  Rodes,  37  W.  Va.  738.  In  the  opinion 
in  that  case,  there  are  general  expressions  which  may  be  re- 
garded as  importing  invalidity  of  all  subscriptions  made  in 
any  manner  different  from  that  prescribed  by  the  statute. 
This  view,  however,  is  not  consistent  with  the  decision  in  the 
Greenbrier  Industrial  Exposition  v.  Squires,  40  W.  Va.  407, 
which  obviously  treats  the  informal  subscription  as  being 
merely  voidable,  not  absolutely  void.  Rodes  did  not  ratify 
and  confirm  his  subscription,  after  the  organization  of  the 
company,  by  conduct,  but  Squires  did.  The  former  was  re- 
leased and  the  latter  held  upon  his  subscription.  The 
peculiar  state  of  facts  in  both,  differing  very  materially  from 
those  presented  here,  fully  justified  the  decisions.  Each  of 
the  subscriptions  was  made  in  a  special  manner.  It  was  a 
technical  one  in  the  articles  of  incorporation,  and  the  act  of 
subscription  was  incomplete,  the  law  requiring  an  acknowledg- 
ment by  each  subscriber,  which,  in  those  instances,  was 
omitted.  The  subscription  involved  here  was  informal,  non- 
technical and  complete,  if  a  valid  subscription  can  be  made 
in  the  manner  in  which  it  was  made.  According  to  the  great 
weight  of  authority  throughout  the  country,  such  a  subscrip- 
tion is  conditional  and  revocable,  but  nevertheless  binding,  if 
the  conditions  are  complied  with,  and  it  is  not  revoked. 
Stuart  v.  Valley  Railroad  Co.,  32  Gratt.  147;  Helliwell  on 
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Stocks  and  Stockholders,  Sec.  41;  Clark  and  Marshall  on 
Corporations,  Sec.  439c;  Cook  on  Corporations  75;  Johnson 
on  Corporations,  Sec.  1170. 

Though  our  statutes  prescribe  the  manner  of  creating  and 
organizing  corporations,  with  a  considerable  degree  of  minute- 
ness, they  are  wholly  silent  on  the  subject  of  antecedent  in- 
formal subscriptions  or  agreements  to  organize  corporations. 
The  right  of  individuals  to  bind  themselves  to  form  a  corpora- 
tion, or  take  stock  in  a  corporation  to  be  formed  by  others,  if 
any,  is  not  nullified  by  any  terms  of  the  statute.  Being  one 
for  the  execution  of  a  lawful  purpose,  an  agreement  to 
organize  a  corporation,  or  to  take  stock  in  one,  seems  to  fall 
within  the  broad  liberty  of  contract  allowed  by  general  law, 
unless  expressly  or  impliedly  prohibited  by  statute.  Even  in 
those  states  in  which  it  has  been  held  that  a  subscription  can 
be  made  only  in  the  statutory  mode,  the  ground  of  the 
decisions  is  that  the  statute  either  expressly  or  impliedly  pro- 
hibits a  subscription  in  any  other  form.  This  view  necessarily 
implies  the  validity  of  the  subscription  and  the  right  to  make 
such  a  contract,  unless  the  statute  denies  it.  In  all  those 
jurisdictions  in  which  subscriptions  made  in  advance  of 
organization  of  the  corporation  are  held  valid  and  binding, 
the  right  is  directly  affirmed. 

Not  less  apparent  than  the  legal  right  to  take  prelimarj'^ 
subscriptions,  is  the  utility  of  the  procedure.  The  procure- 
ment of  articles  of  incorporation  and  the  organization  effected 
under  them  involve  labor  and  expense.  Hence  it  is  both 
advantagous  and  desirable,  to  have  a  guarant}'^  of  the  success 
of  a  proposed  organization  before  entering  upon  it.  This  is- 
no  more  than  an  ordinary  business  precaution,  the  right  to 
which  ought  not  to  be  denied  in  the  absence  of  a  legal  pro- 
hibition thereof. 

As  the  subscription  involved  here  was  not  revoked  in  any  I 
manner  prior  to  the  organization  of  the  corporation,  it  is  un-  • 
necessary  to  enter  upon  any  inquiry'  as  to  whether  or  not  it 
was  revocable.  The  subscriber  expressed  no  dissatisfaction 
with  his  proi)osal,  if  such  it  was,  and  did  not  signify  any 
intention  to  withdraw  it,  until  after  the  corporation  had  been 
organized  and  the  first  assessment  made  against  him.  Even 
then,  he  made  no  express  revocation.     He  did  nothing  more 
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than  express  his  dissatisfaction  with  the  manner  in  which  the 
organization  had  been  affected  and  what  had  been  sub- 
sequently done.  Without  deciding  the  question,  it  is  deemed 
not  inappropriate,  however,  to  suggest  what  seems  to  be  a 
lack  of  any  legal  impediment  to  a  conclusion  that  the  sub- 
scription was  irrevocable.  Read  in  the  light  of  the  purpose 
expressed  or  indicated  by  them,  the  circumstances  and  situa- 
tion of  the  parties,  the  subscriptions  can  be  fairly  interpreted 
as  constituting  an  agreement  among  the  subscribers  to  fomi 
a  corporation,  and  a  consideration  for  each  subscription  may 
be  found  in  the  benefit  conferred  upon  the  subscriber  by  the 
others,  or  the  detriment  to  which  each  subscriber  subjects 
himself  for  the  benefit  of  the  others.  Kimmins  v.  Wilson,  8 
W.  Ya.  584.  Considering  the  subscription  as  an  offer  to  take 
stock  in  the  corporation,  the  consideration  just  indicated 
would  render  it  irrevocable,  under  well  settled  legal  principles. 
Though,  in  a  sense,  unilateral,  an  option  or  offer  founded 
upon  a  valuable  consideration  is  not  revocable.  Rease  v. 
Kittle,  56  W.  Va.  269.  If  this  principle  is  applicable,  and  no 
reason  is  perceived  why  it  should  not  be,  the  subscription  is 
irrevocable,  because  founded  upon  a  valuable  consideration. 
If  it  is  an  irrevocable  offer,  acceptance  by  organization  of  the 
corporation  converts  it  into  contract  between  the  subscriber 
and  the  corporation  upon  which  either  of  the  parties  may  sue. 
If  it  is  a  contract  among  the  subscribers,  each  subscription 
being  founded  upon  the  others  as  consideration  therefor,  a 
contract  is  thus  made  for  the  sole  benefit  of  the  corporation. 
The  subscribers  do  not  promise  to  pay  one  another.  On  the 
contrary,  each  promises  to  pay  the  corporation  the  amount 
of  his  subscription  and  no  other  person.  The  promise  is 
clearly  one  for  the  sole  benefit  of  the  corporation  to  be  formed 
and  brings  it  within  the  scope  and  operation  of  see.  2,  ch.  71, 
Code,  serial  sec.  3740.  That  the  corporation  had,  at  the 
date  of  the  contract,  only  a  potential  existence,  seems  to  be 
immaterial.  Upon  these  principles,  the  Minnesota  court  and 
others  hold  an  antecedent  subscription  irrevocable. 

On  the  contract  of  subscription  so  completed,  whether  re- 
garded as  a  contract  among  the  subscribers  for  the  benefit  of 
the  corporation  or  as  a  continuous  offer  to  subscribe,  accepted 
by  the  corporation,  the  statute  gives  a  right  of  action  for  the 
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amount  thereof.  Sec.  33  of  ch.  53  of  the  Code,  serial  sec. 
2866.  This  makes  it  a  contract  for  the  payment  of  money, 
founded  upon  a  sufficient  consideration,  admission  into  the 
corporation  as  a  stockholder.  Failure  to  pay  the  amount 
subscribed  is  not  therefore,  a  mere  breach  of  a  contract  to» 
take  stock,  giving  right  of  action  for  damages  only.  Whiles' 
the  provisions  of  the  statute  for  enforcement  of  payment  of 
subscriptions  apply  in  terms  to  subscriptions  made  in  the- 
statutory  mode,  it  is  to  be  remembered  that  informal  sub- 
scriptions are  made  in  view  of  these  provisions  and  with 
expectation,  on  the  part  of  the  subscriber,  of  exactly  the  same 
status  in  the  corporation  as  if  his  subscription  were  made  in 
strict  conformity  with  statutory  regulations.  Such  regula- 
tions are  clearly  within  the  contemplation  of  the  parties  and 
necessarily  become  a  part  of  the  contract  in  its  completion  and 
operation. 

Prom  the  conclusion  just  stated,  it  manifestly  results  that 
the  subscription  is  a  conditional  one.  It  is  not  a  contract 
merely  for  the  payment  of  money  to  the  corporation,  but  one 
also  for  admission  of  the  subscriber  into  the  corporation  as 
a  stockholder.  To  avail  itself  of  the  promise  to  pay  the  money, 
the  corporation  or  the  incorporators  must  comply  with  this 
condition.  The  law  contemplates  and  guarantees  participa-  / 
tion  by  the  stockholders  in  the  organization  of  the  corpora- 
tion. After  the  certificate  of  incorporation  has  been  issued 
and  before  organization,  or  election  of  the  board  of  directors, 
additional  shares  of  stock  may  be  disposed  of  under  the 
superintendence  of  such  persons  as  those  holding  the  majority 
of  the  shares  may  appoint.  See.  16,  ch.  54,  Code,  serial  sec. 
2909 ;  Sec.  23  of  ch.  53,  Code,  serial  sec.  2856.  No  reason  is 
perceived  why  those  holding  a  majority  of  the  shares  sub- 
scribed for  in  the  certificate,  may  not  accept,  on  behalf  of  the 
corporation,  the  subscription  made  before  issuance  thereof. 
Having  the  power  to  take  subscriptions  for  new  and  addi- 
tional stock,  they  certainly  have  the  lesser  power  to  accept 
subscriptions  already  made  in  an  informal  manner,  and,  if 
they  desire  to  hold  such  informal  subscriptions,  it  is  their 
duty  to  accept  them  and  thus  admit  the  new  subscribers  into 
the  corporation,  and  afford  them  an  opportunity  to  take  part 

in  the  organization.     They  are  not  technically  stockholders 
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until  the  finst  installments  of  lO^/t  of  their  subscriptions  have 
been  paid.  See.  26,  ch.  53,  Code,  serial  see.  2859.  Fairly 
construed,  these  subscriptions  are  agreements  to  pay  on 
admission  of  the  subscribers  into  the  corporation  b(»fore 
organization,  not  subscriptions  to  the  stock  of  the  corporation 
after  organization.  **It  appears  from  the  complaint  that,  at 
the  time  of  this  subscription,  the  company  was  fully 
organized,  so  that  it  does  not  stand  upon  prescisely  the  same 
footing  as  a  subscription  made  prior  to,  and  for  the  purpose 
of  perfecting,  the  organization.  Such  a  subscription  gives  to 
the  subscriber  an  interest  in  the  corporation,  and  the  right  to 
take  part  in  organizing  it."  Railroad  Co,  v.  Bobbins,  23 
Minn.  439.  **  There  is  a  substantial  difference  between  an 
increase  of  capital  and  the  filling  up  of  one  both  authorized 
and  required  *  *  *  When  the  subscription  to  formative 
stock  precedes  the  creation  of  the  body  corporate  which  will 
ultimately  issue  the  certificate,  there  is,  of  necessity,  at  the 
time  such  subscriptions  are  entered  into,  no  corporation  in 
existence  with  which  a  contract  could  be  made.  The  sub- 
scribers, as  a  consequence,  and  for  the  very  purpose  of  effect- 
ing an  organization,  become  stockholders  by  the  mere  act  of 
subscribing,  if  there  are  no  conditions  precedent  prescribed, 
and  they  are  thereby  invested  with  the  privileges  and  sub- 
jected to  the  liabilities  incident  to  that  relation.  The  sub- 
scribers, in  the  absence  of  any  statutory  restrictions,  acquire 
by  such  a  subscription  an  interest  in  the  body  corporate  and 
a  right  to  participate  in  its  organization.''  Railroad  Co.  v. 
Hambleion,  77  Md.  341.  The  genuine  equity  of  this  proposi- 
tion appeal's  from  the  mere  statement  thereof,  and  its  con- 
sistency with  the  legal  rules  of  interpretation  of  contracts 
cannot  be  doubted.  Though  not  technically  made  under  or 
within  the  statute,  as  has  been  stated,  the  contract  of  sub- 
scription is  made  with  the  statute  in  plain  view  and  with  full 
expectation  that  the  execution  or  operation  thereof  will  be 
within  and  under  it.     Hence  the  statute  becomes  as  much  a 

-        

part  of  the  contract,  as  if  it  had  been  made  technically  under 
the  statute. 

Having  misapprehended  the  law  applicable  to  the  subject 
and,  in  consequence  thereof,  misconstrued  the  contract  of 
subscription,  the  incorporators  of  The  Windsor  Hotel  Com- 
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pany  failed  to  comply  with  the  conditions  of  the  subscription. 
They  did  not  afford  the  subscriber  an  opportunity  to  pay  the 
statutory  installment  of  10%  thereof,  so  as  to  make  him 
technically  a  stockholder  and  entitle  him  to  notice  of  the 
organization  and  an  opportunity  to  participate  therein.  Five 
of  the  subscribers  took  out  the  certificate  of  incorporation, 
without  any  notice  to  the  other  subscribers,  paid  their  own 
initial  installments,  waived  the  statutory  notice  of  the  first 
meeting  of  stockholders,  met  as  stockholders,  elected  a  board 
of  directors  and  fully  determined  the  policy  of  the  corpora- 
tion. This  may  not  have  been  materially  prejudicial  to  the 
subscriber.  Whether  it  was  or  not,  it  is  unnecessary^  to 
inquire.  lender  a  proper  construction  of  the  contract,  he  was 
le^Uy  entitled  to  participate  in  the  organization.  Tender 
of  an  opportunity  to  do  so  was  a  condition  precedent  to  the 
right  of  action  on  his  subscription  and  also  to  the  right  of 
the  corporation  to  recover  the  amount  subscribed.  The  con- 
struction placed  upon  the  contract  by  the  corporation,  if 
accepted  and  upheld,  would  open  the  door  wide  for  the  per- 
petration of  all  sorts  of  fraud  upon  antecedent  subscribers  to 
stock  of  prospective  corporations. 

None  of  the  pleas  interposed  specifically  set  up  non-com- 
pliance with  this  condition,  as  matter  of  defence,  but  the  pro- 
cedure adopted  for  recovery  of  the  subscription  is  an  in- 
formal one,  and  plea  No.  1  denies,  in  general  terms,  that  there 
is  any  thing  due  from  the  defendant  on  account  of  the  matters 
st't  forth  in  the  notice.  This  is  tantamount  to  a  plea  of  non- 
assumpsit  or  nil  debet  and  raised  the  general  issue.  The 
notice  does  not  reveal  the  antecedent  character  of  the  sub- 
scription, but  it  appears  by  the  evidence  adduced  in  support 
of  the  motion.  Had  the  notice  fully  stated  the  nature  of  the 
subscription,  it  would  have  been  necessary  to  have  averred 
compliance  with  the  condition  and  then  to  have  proved  per- 
formance thereof.  An  absolute  and  unconditional  subscrip- 
tion having  been  averred,  as  the  ground  or  basis,  of  the 
motion,  and  the  proof  having  disclosed  a  conditional  one,  as 
well  as  nonperformance  of  the  condition,  no  right  of  recovery 
has  been  shown.  The  notice  could  probably  be  amended, 
Kvnsf  v.  Findley  et  als.,  73  W.  Va.  152,  80  S.  E.  136,  but,  in 
view  of  the  evidence,  an  amendment  would  avail  nothing. 
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Assuming,  without  deciding  it,  that  the  doctrine  of  repleader 
would  apply  in  a  proceeding  of  this  sort,  the  plaintiff  could 
not  invoke  it,  for  a  repleader  is  not  grantable  in  favor  of  the 
party  who  makes  the  first  fault  of  pleading  which  occasions 
the  immaterial  issue.    18  Ency.  PI.  &  Pr.  492. 

For  the  reasons  stated,  the  judgment  complained  of  will 
be  aflBrmed. 

Affirmed, 


CHARLESTON 

State  v.  King  ei  als. 

Submitted  February  23,  1915.    Decided  March  16,  1915. 

1.  Public  Lands — Forfeited  School  Lan^s — Money  for  Eedemption — 

Eesiituiion: 

Money  paid  into  court  for  redemption  of  forfeited  land,  under  a 
decree  which  is  subsequently  reversed,  should  be  refunded  to  the 
person  by  whom  it  was  paid,  by  way  of  restitution,     (p.  12). 

2.  States — "Suit  Against  State** — Suit  for  Redemption  Money. 

A  petition  filed  in  the  suit,  praying  the  return  of  such  money  by 
way  of  credit  on  the  amount  due  for  redemption  of  part  of  the 
tract  of  land  on  account  of  which  it  was  paid,  under  a  subsequent 
decree,  is  not  a  suit  against  the  state,  the  money  never  having  been 
disposed  of  in  any  manner  by  order  of  the  court,     (p.  12). 

3.  Public  Lands — Forfeited  Land — Recovery  of  Redemption  Money, 

But  it  is  to  be  allowed  or  returned  without  interest,  unless  it  has 
been  loaned,  pending  the  proceedings,  and  produced  interest,  (p. 
13). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Marion  County. 
Suit  by  the  State  against  Henry  C.  King  and  others.    From 
a  decree  for  plaintiff,  the  defendant  named  appeals. 

Reversed  and  remanded. 

M.  F.  Stiles,  for  appellant. 

A.  A.  LUly,  Attorney  General,  and  John  B.  Morrison  and 

/.  E.  Brown,  Assistant  Attorneys  General,  for  the  State. 
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POPPBNBAHGER,    JuDGE : 

Having  been  denied  credit  on  the  money  due  from  him  to 
the  state,  as  the  purchase  price  of  certain  portions  of  the 
Robert  Morris  grant,  for  the  sum  of  $2198.65,  paid  into  the 
court,  under  the  decree  made  and  entered  in  the  cause  of  the 
State  V.  King,  on  the  30th  day  of  September,  1897,  which  was 
partially  reversed  by  this  court  on  appeal.  King  has  appealed 
from  the  decree  refusing  to  allow  him  such  credit. 

Under  the  decree  of  September  30,  1897,  King  paid 
$3090.08.  On  appeal  to  this  court  the  decree  was  reversed, 
except  in  so  far  as  it  recognized  his  right  to  redeem  the  land 
by  proper  proceedings  in  accordance  with  the  statute.  This 
affirmed  King's  right,  as  against  the  State,  to  redeem  the 
land,  but  not  as  against  the  superior  rights  of  others.  Long 
after  the  cause  was  remanded  and  the  gi^eater  part  of  the 
immense  tract  of  land  had  been  dismissed  out  of  the  suit,  as 
being  held  under  superior  rights.  King  was  permitted  to 
redeem  certain  portions  thereof.  Having  such  right  as  to 
six  tracts,  he  elected  to  let  them  be  sold  and  purchased  them 
at  the  price  of  $6400.00,  paying  $1600.00  in  cash  and  filing 
a  petition  asking  credit  on  the  balance  for  the  amount  he 
had  paid  in,  under  the  decree  of  1897,  as  for  taxes  and  interest 
thereon.  Of  this  $3090.08,  so  paid,  $891.43  had  been  dis- 
bursed by  the  court^as  cost,  leaving  a  balance  of  $2198.65,  the 
amount  paid  in  on  account  of  taxes  and  interest.  It  does  not 
appear  that  any  disposition  has  ever  been  made  of  said  sum. 
The  report  of  a  commissioner  to  whom  an  inquiry  was  re- 
ferred, after  the  filing  of  King's  petition  for  credit,  says  **the 
residue  was  held  for  the  benefit  of  the  school  fund,  or  to  be 
applied  as  money  paid  in  redemption  of  land  is  subject  to  be 
applied. ' ' 

Neither  this  court,  on  reversal  of  the  decree,  nor  the  lower 

court,  after  the  cause  was  remanded,  ever  ordered  the  money 

to  be  returned  to  King,  nor  did  he  request  return  thereof. 

All  of  the  parties,  as  weU  as  the  court,  must  have  assumed  his 

right  to  credit  therefor  on  the  redemption  money  of  any  land 

he  should  ultimately  prove  himself  entitled  to  redeem.     His 

right  to  such  credit  is  resisted  upon  two  grounds,  (1),  that 

his  claim  therefor  is  virtually  a  suit  against  the  State,  and 
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(2),  that  presumptively  the  money  has  been  distributed  in 
part  to  the  counties  and  districts  in  which  portions  of  the 
land  lie. 

As  the  sta.te  herself  is  plaintiff  in  the  cause  and  has  virtualH' 
sued  King,  it  is  very  difficult  to  see  how  his  counterclaim  can 
be  regarded  as  a  suit  against  the  state.  The  money  was  paid 
into  court,  not  to  the  commissioner  of  the  school  lands,  agree- 
ably to  the  provisions  of  sec.  17,  ch.  105,  Code,  serial  sec.  4449, 
and  could  only  be  disbursed  upon  the  order  of  the  court. 
According  to  the  commissioner's  report,  it  has  never  been  dis- 
bursed. It  remains  in  the  custody  of  the  court  to  be  disposed 
of  according  to  the  rights  of  the  parties.  On  the  reversal  of 
King's  decree  of  redemption  under  which  it  was  paid,  the 
principle  of  restitution  applicable  under  such  circumstances 
required  an  order  returning  it  to  him,  and  as  that  order  has 
never  been  made,  it  ought  to  be  made  now.  The  fund,  there- 
fore, is  not  in  the  hands  of  the  state  and  King's  claim  thereto 
is  not  a  claim  against  the  state.  It  is  a  claim  to  a  fund  in  the 
hands  of  the  court,  which  the  court  has  the  right  and  power 
to  award  to  the  person  to  whom  it  belongs.  What  has  been 
said  respecting  the  first  ground  of  resistance  fully  disposes 
of  the  second.  Any  presumption  of  distribution  that  might 
arise  from  lapse  of  time,  is  negatived  by  the  facts  shown.  The 
money  is  still  in  the  hands  of  the  court  and  subject  to  its 
power  to  make  restitution. 

On  the  refusal  of  the  relief  asked  for  in  his  petition,  and 
after  having  excepted  to  the  decree  or  order  refusing  him 
such  relief.  King  paid  the  $4800.00  into  court  under  protest, 
and  obtained  this  appeal.  Having  preserved  his  right  by  his 
protest  and  exception,  he  is  clearly  entitled  to  a  decree  direct- 
ing payment  to  him  of  the  sum  of  $2198.65,  but  no  gix)und  is 
perceived  upon  which  he  may  claim  interest  on  said  sum  from 
the  date  of  the  payment  thereof,  or  the  date  of  the  reversal  of 
the  decree  under  which  it  was  paid.  He  has  voluntarily  per- 
mitted it  to  remain  in  the  hands  of  the  court,  and  it  does  not 
appear  in  any  way  to  have  earned  any  interest.  If  it  has  not 
been  loaned  out  and  caused  to  earn  interest,  the  fault  is  as 
much  his  as  that  of  the  court.  Whether  it  has  been  loaned  or 
earned  any  interest  does  not  appear.  If  it  has,  he  is  entitled 
to  such  interest  as  it  has  made,  but  no  more. 
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In  so  far  as  the  decree  complained  of  denies  King's  right 
to  the  sum  of  $2198.65,  it  will  be  reversed  and  the  cause  re- 
manded with  direction  to  enter  a  decree  awarding  to  him  said 
sum,  together  with  the  interest  it  has  produced,  if  any.  He  is 
also  entitled  to  his  costs  in  and  about  this  appeal,  out  of  any 
money  in  the  hands  of  the  court,  derived  from  his  redemption 
or  purchase  of  lands  within  the  Robert  Morris  patent  pro- 
ceeded against  in  this  cause. 

Reversed  and  remanded. 


CHARLESTON 

COFFMAN   V.   SaMMO«CS 

Submitted  March  9, 1915.    Decided  March  16,  1915. 

1.  Landlord  and  Tenant — Lease — ConMruction. 

A  loosely  drawn  lease  is  to  be  interpreted  in  the  light  of  the 
sitnation  of  the  parties,  the  circumstances  and  the  purpose  for  which 
it  was  executed,     (p.  15). 

2.  Same. 

A  lease  of  a  large  tract  of  uncleared  land  guaranteeing  to  the 
lessee  five  crops  therefrom,  may  be  construed  as  giving  five  crops 
from  each  of  such  portions  of  the  land  as  shall  be  cleared  from  year 
to  year  by  the  lessee,  in  the  exercise  of  reasonable  diligence,  (p. 
15). 

3.  Same — Lease — Validity  and  Effect. 

The  term  contemplated  by  a  lease  so  interpreted  is  one  for  more 
than  five  years  and  can  be  created  only  by  deed  or  will;  and  if  the 
lease  is  not  under  seal,  it  is  a  mere  contract  for  such  a  term,  passing 
no  legal  title,     (p.  16). 

4.  Same — ** Tenant  from  Year  to  Tear," 

One  who  enters  under  such  an  unsealed  lease  and  clears  and 
cultivates  the  land  is  a  tenant  from  year  to  year.     (p.  17). 

5.  Same — Tenancy  from  Year  to  Year — Termination — Notice. 

Termination  of  such  a  tenancy  by  the  landlord,  without  the  con- 
sent of  the  tenant,  requires  notice  in  writing  of  his  intention  to 
terminate  it,  to  be  given  three  months  prior  to  the  end  of  the  year, 
(p. 17). 

(Robinson,  Judge,  dissent ing.) 
(Lynch,  Judge,  absent.) 
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Error  to  Circuit  Court,  Greenbrier  County. 
Action  by  Tilden  Coffman  against  Samuel  Sammons.    Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Reversed  and  remanded. 

W.  R.  Bennett  and  J.  W,  Arhuckle,  for  plaintiff  in  error. 
Henry  Gilmer,  for  defendant  in  error. 

POFFENBARGER,   JUDGE : 

The  complaint  on  this  writ  of  error  goes  to  the  court's 
direction  of  a  verdict  for  the  plaintiff  in  an  action  of  unlaw- 
ful detainer,  commenced  in  a  justice's  court  and  carried  to 
the  circuit  court  by  an  appeal. 

The  rights  of  the  parties  turn  mainly  on  the  interpretation 
of  a  written  agreement  by  which  the  plaintiff  leased  to  the 
defendant  a  certain  tract  of  land.  This  very  informal  instru- 
ment reads  as  follows :  ' '  I  this  day  lease  to  Sam  Sammons  all 
of  the  tract  of  the  White  oak  flat  known  as  the  DriscoU  tract 
of  timber  running  with  the  county  road  known  as  the  Coffman 
road  and  I  am  to  give  him  five  years  or  crops  beginning  on 
January  1,  1908  and  he  is  to  sow  it  in  grass  the  last  crop  and 
he  is  to  have  and  barn  as  long  as  the  lease  and  to  have  a 
rightaway  and  the  lime-stone  rocks  on  the  place.  April  29, 
1907.  Tilden  Coffman."  The  two  copies,  one  of  which  was 
retained  by  each  of  the  parties,  were  both  lost,  and,  later, 
Coffman,  on  application  of  the  defendant,  executed  another 
paper,  embodying  his  recollection  of  the  substance  of  the 
original  one.  The  second  paper  after  describing  the  tract  of 
land,  proceeds  as  follows:  '"The  party  of  the  second  part  is 
to  hold  the  DriscoU  tract  of  land  which  is  known  as  the  Coff- 
man place  and  is  to  have  the  use  of  house,  stable  and  little 
cabin  down  at  the  road,  and  is  to  hold  same  until  fifth  crop 
is  hailed  away. '  * 

*'The  1st  day  of  January  1908  I  least  to  Sam  Sammons  the 
DriscoU  tract  of  land  lying  along  the  railroad  for  five  crops 
from  date  and  the  party  of  the  second  part  is  to  sew  it  in 
grass  seed  the  last  cropp,  and  the  party  of  the  second  part  is 
to  have  all  of  the  lime  stone  rock  on  my  place. ' ' 

Some  time  after  the  second  paper  had  been  prepared  and 
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delivered,  the  original  one  was  found  and  both  were  put  in 
evidence  on  the  trial  of  the  case.  The  one  first  prepared  was 
written  with  an  indelible  pencil  and  through  the  words  **  years 
or,"  before  the  word  "crop/'  a  line  was  drawn  with  the 
same  pencil  or  one  like  it,  evidently  for  the  purpose  of 
canceling  those  words.  CoflEman,  the  lessor,  prepared  the 
paper,  but  denies  that  he  made  the  cancellation  mark.  On 
the  other  hand,  Sammons  and  his  sister  both  swear  he  did  it, 
in  the  preparation  of  the  paper  and  before  delivery  thereof. 

Whether  the  words  ** years  or''  were  cancelled  or  are  to  be 
considered  a  part  of  the  agreement  was  made  a  question  for 
jury  determination  by  the  conflicting  evidence  as  to  the 
origin  of  the  cancellation  mark.  In  its  action  and  rulings  con- 
cerning the  evidence,  the  trial  court,  therefore,  was  bound  to 
assume  that  the  jury  might  find  these  words  had  been 
cancelled,  and  leave  that  question  open  for  their  determina- 
tion. And  in  reviewing  the  action  of  the  trial  court  here,  due 
re^rd  must  be  had  to  this  jury  question. 

Reading  the  agreement  as  one  binding  the  lessor  to  allow 
the  lessee  five  crops,  because  the  jury  might  have  found  that 
to  be  the  true  reading  of  the  agreement,  it  is  necessary  to 
inquire  whether  crops  mean  the  same  as  years,  and,  if  so, 
whether  the  five  year  period  is  applicable  to  the  whole  tract 
or  to  such  portions  thereof  as  would  be  cleared  from  year  to 
year,  practically  all  of  the  tract  having  been  uncleared  at  the 
date  of  the  paper.  It  could  hardly  be  said  that,  in  the  ab- 
stract, '"crops"  mean  the  same  as  *' years,"  for  it  is  possible 
to  produce,  from  the  same  land,  more  than  one  crop  in  one 
year.  More  than  one  crop  of  alfalfa  can  be  taken  from  the 
same  land  in  a  year.  It  is  possible,  in  this  latitude,  to  raise 
a  crop  of  potatoes  and  a  crop  of  turnips  on  the  same  land  in 
the  same  year.  Hence,  the  attorney  for  the  defendant  in 
error  rightly  conceeds  ambiguity  in  the  contract.  He  insists, 
however,  that,  read  in  the  light  of  the  circumstances  and 
situation  of  the  parties,  their  purpose  was  to  lease  the  entire 
tract  for  a  period  of  five  years,  the  lessee  taking  the  risk  of 
getting  five  crops.  The  tract  contained  97^^  acres  and  had 
to  be  cleared  before  it  could  be  cultivated.  Between  the  date 
of  the  original  lease,  April  29,  1907,  and  the  planting  season 
of  1908,  there  was  a  period  of  about  one  year.    The  land  was 
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not  in  condition  for  cultivation.  The  tenancy  was  not^  the 
ordinary  one  of  producing  land.  If  it  had  been,  the  con- 
troversy about  the  terms  of  the  lease  might  have  been  im- 
material. It  was  an  agreement  on  the  part  of  the  defendant 
to  clear  the  land  and,  in  consideration  of  the  clearing,  to  have 
five  crops  from  it  as  he  cleared  it,  and  there  is  no  express 
undertaking  on  his  part  to  clear  all  the  land  in  one  year,  nor 
to  forego  any  of  the  ^\e  crops  from  the  land  he  expected  to 
clear.  On  the  contrary,  the  lessor  expressly  agreed  to  give  him 
five  crops.  The  agreement  was  one  for  clearing  and  cultiva- 
tion, not  merely  for  cultivation.  Like  every  -  other  loosely 
drawn  instrument,  this  one  must  have  a  reasonable  interpre- 
tation, and  fairly  and  reasonably  interpreted,  it  obligated  the 
lessee  to  clear  the  land  with  reasonable  diligence  and  the  lessor 
to  permit  him  to  take  five  crops  off  of  each  portion  of  the  land 
as  it  should  be  cleared.  At  the  date  of  the  lease,  not  more 
than  two  or  three  acres  of  the  land  had  been  cleared.  It  had 
been  heavily  timbered.  The  best  of  the  timber  had  been 
taken  off  by  one  Driscoll,  and  Sammons,  the  lessee,  bought  the 
residue  and  was  engaged  in  the  removal  thereof,  when  he  took 
the  lease.  Coffman  leased  to  him  the  whole  of  the  tract,  not 
merely  the  small  portion  already  cleared,  and  expected  the 
whole  of  it  to  be  cleared  and  cropped.  Sammons  was  a  man 
of  limited  means  with  whom  Coffman  had  had  previous  busi- 
ness transactions,  and  it  was  clearly  competent  for  the  jury 
to  say  neither  of  the  parties  contemplated  the  clearing  of  the 
entire  tract  in  a  single  year  or  less  time,  so  as  to  give  the  five 
crops  stipulated  for.  This  view  finds  some  support  in  the  last 
words  of  the  paper.  The  lessee  was  given  the  use  of  the 
barn  and  something  else,  presumably  a  small  house,  as  long 
as  the  lease  should  run,  not  merely  until  five  crops  should  be 
obtained. 

So  construed,  however,  the  lease  vests  no  legal  title  in  the 
lessee,  for  the  term  created  by  it  would  extend  bevond  five 
years  and  a  term  for  more  than  five  years  can  be  created  only 
by  deed,  or  will.  Sec.  1,  ch.  71  of  the  Code,  serial  sec.  3739; 
Arhenz  v.  Exley,  Watkins  cfe  Co.,  52  W.  Va.  476.  As  the 
paper  relied  upon  is  not  under  seal,  it  is,  at  best,  only  an 
executory  contract  for  an  estate  for  years  to  be  created  by 
deed,  specific  performance  of  which  may  be  had  in  equity, 
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according   to    some   authorities.     Tiffany   on   Landlord   and 

Tenant,  p.   393 ;   Taylor  on  Landlord  and  Tenant,  sec.   37. 

Though  in  a  sense  ambulator>%  the  paper  so  construed  and 

applied  would  hold  the  buildings  and  portions  of  the  land 

much  longer  than  five  years. 

Nevertheless,  one  who  enters  into  possession,  under  a  writ- 
ten lease  without  a  seal  for  a  period  of  tiore  than  five  years, 
and  pays  rent  periodically  is  a  tenant  from  year  to  year,  and 
his  tenancy  can  be  tenninated  only  by  giving  the  notice  re- 
quired by  the  statute.  Arhenz  v.  Exley,  Watkins  &  Co,,  cited. 
Here  there  was  no  periodical  payment  of  money,  but  the  clear- 
ing of  land  was  the  equivalent  thereof.  It  constituted  a 
valuable  consideration  for  the  use  of  the  land.  Hence,  Sam- 
mons  was  a  tenant  from  year  to  year.  No  notice  of  the 
termination  of  his  tenancy  was  given  him.  The  landlord 
verbally  notified  some  of  his  under-tenants  not  to  put  in  crops 
and  prevented  them  from  doing  so,  but  he  seems  to  say  he 
did  that  because  five  crops  had  been  already  taken  from  the 
particular  piece  of  land  they  were  then  plowing  or  about  to 
plow.  There  is  no  evidence  of  any  written  notice.  The  statute 
requires  the  notice  to  be  in  writing  and  to  be  served  upon  the 
tenant,  or  some  one  holding  under  him  the  leased  premises  or 
a  part  thereof,  at  least  three  months  prior  to  the  end  of  the 
year.  See.  5,  ch.  93,  serial  Fee.  4131;  Arhenz  v.  Exley,  ^Yat- 
kins  d'  Co.,  57  W.  Va.  580. 

Prom  these  conclusions,  it  results  that  the  court  erred  in 
its  direction  of  a  verdict  for  the  plaintiff,  wherefore  the  judg- 
ment will  be  reversed,  the  verdict  set  aside  and  the  case  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


CHARLESTON 

Atkins  v.  Evans  et  als. 
Submitted  March  2,  1915.    Decided  March  16,  1915. 

Garnishment — Jurifdiction — Service  of  Garnishee. 

In  garaishmeDt,  it  is  primarily  essential  to  the  court's  jurisdiction 
in  relation  to  the  debtor  property  sought  to  be  affected,  that  the 
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garnishee  be  actuallj  served  with  the  writ  of  attachment  whereon 
he  is  designated  as  such.  Acceptance  of  service  or  voluntary  appear- 
ance  hj  the  garnishee  will  not  suffice. 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Mingo  County. 
Action  by  L.  H.  Atkins  against  William  Evans  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error. 

Affirmed, 

Qvesinherry  &  York,  for  plaintiff  in  error. 

S.  D.  Stokes  and  Wade  H.  Bronson,  for  defendants  in  error. 

Robinson,  President: 

An  action  for  the  recovery  of  money,  brought  by  Atkins 
against  Evans  and  others,  partners,  regularly  proceeded  to 
issue,  trial,  and  judgment  for  the  plaintiff.  A  writ  of  attach- 
ment accompanied  the  action.  On  this  writ  James  O.  Cole 
and  Clinton  Crane,  partners,  were  designated  as  garnishees, 
pursuant  to  Code  1913,  eh.  106,  sec.  5.  An  invalid  service  of 
the  writ  having  been  made  as  to  the  garnishees,  they  accepted 
service,  appeared,  and  filed  their  answer.  In  the  answer  they 
admitted  that  when  the  writ  came  to  them,  they  were  liable 
in  a  particular  sum  to  the  defendants  in  the  action.  But  they 
set  forth  that  subsequently  they  had  received  notice  irom  one 
Deskins  that  he  was  the  owner  of  the  debt  upon  an  assign- 
ment made  to  him  by  the  defendants  in  the  action.  The 
garnishees  prayed  that  by  proper  order  Deskins  be  required 
to  appear,  state  the  nature  of  his  claim,  and  maintain  or 
relinquish  the  same,  so  that  the  matter  as  between  him  and 
Atkins,  the  attaching  plaintiff,  might  be  properly  determined 
and  the  garnishees  thereby  be  enabled  to  pay  the  debt  to 
the  proper  party.  In  response  to  an  order  made  in  pur- 
suance of  this  prayer,  Deskins  appeared  and  filed  his  petition. 
In  it  he  alleged  that  he  was  the  owner  of  the  debt  by  valid 
assignment,  and  prayed  that  his  right  thereunder  be  properly 
protected.  To  this  petition,  Atkins,  the  plaintiff,  demurred 
generally.  At  this  stage  the  court  cut  the  garnishment  pro- 
ceedings short  by  entering  the  following  order:  **The  court 
being  of  opinion  that  it  has  no  jurisdiction  to  make  any  order 
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herein  with  respect  to  the  funds  in  the  hands  of  the 
garnishees,  Cole  and  Crane,  it  is  therefore  considered  by  the 
court  that  the  attachment  heretofore  sued  out  herein  be  and 

ft 

the  same  is  hereby  dismissed."  From  this  order  or  judgment 
of  the  court,  Atkins  has  appealed. 

In  the  foregoing  statement  we  have  eliminated  all  matters 
shown  by  the  record  which  are  immaterial  to  be  noticed  in  a 
consideration  of  the  question  with  which  we  are  to  deal.  The 
one  point  for  decision  is  whether  the  court  erred  in  summarily 
dismissing  the  garnishment  proceedings.  In  other  words,  was 
the  court  without  jurisdiction  in  the  premises  because  the 
garnishees  had  not  been  actually  served  with  the  writ  of 
attachment  suggesting  them  as  garnishees,  but  had  accepted 
service  of  the  same  and  voluntarily  appeared?  That  the 
judgment  complained  of  was  made  on  the  theory  that  the 
court  was  without  jurisdiction  because  of  the  want  of  actual 
service  on  the  garnishees,  is  conceded  by  the  briefs. 

There  is  much  diversity  of  opinion  in  the  authorities  on 
the  subject  which  we  have  at  hand.  By  some  it  seems  to  be 
considered  that  the  acceptance  of  service  or  voluntary  ap- 
pearance by  the  garnishee  will  lend  jurisdiction  in  garnish- 
ment when  the  defendant  is  a  party  to  the  cause  by  personal 
service  or  appearance.  But  this  seems  inconsistent  with  the 
very  nature  of  garnishment,  making  it  in  such  case  merely 
a  proceeding  in  personam.  It  is  not  ordinarily  so  considered. 
It  is  in  the  nature  of  a  proceeding  in  rem.  Its  aim  is  to 
invest  the  plaintiff  with  the  right  and  power  to  appropriate, 
to  the  satisfaction  of  the  claim  against  the  defendant,  prop- 
erty of  the  defendant  in  the  hands  of  the  garnishee,  or  a  debt 
due  from  the  garnishee  to  the  defendant.  Drake  on  Attach- 
ment, (6th  ed.),  sec.  452.  It  is  not  a  direct  action  between 
the  persons,  but  a  species  of  seizure  of  the  property  or  debt 
of  the  one  by  the  other.  It  involves  a  res.  Though  the  court 
may  have  jurisdiction  of  the  parties  in  the  main  action,  it 
must  also  acquire  a  jurisdiction  over  the  property  or  debt 
sought  to  be  affected  by  the  ancillary  garnishment,  in  order 
to  render  a  judgment  against  that  property  or  debt.  Such  a 
jurisdiction  can  only  be  acquired  by  direct  compliance  with 
the  statute  which  prescribes  the  manner  of  taking  of  it.  The 
law  must  thus  be  caused  to  attach  to  the  thing  sought  to  be 
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affected.  It  can  be  transferred  from  the  defendant  to  the 
plaintiff  in  no  other  way.  The  right  of  the  defendant  to  the 
property  or  debt  is  not  taken  away  unless  the  property  or 
debt  has  been  attached  by  the  law^  in  the  manner  prescribed, 
and  is  thus  transferred  from  him.  A  mere  order  in  personam 
is  not  prescribed  as  sufficient  and  will  not  take  away  his 
right.  The  intervention  of  the  prescribed  law  can  alone 
initiate  such  a  compulsory  novation. 

Though  the  garnishee  appears,  his  mere  appearance  does 
not  bring  in  the  thing  sought  to  be  affected  in  his  hands.  It 
can  only  be  brought  under  the  power  of  the  court  by  being 
attached  by  the  law  just  as  is  prescribed  in  the  statute.  With 
us,  what  is  it  that  attaches  the  property  or  debt  in  the  hands 
of  the  garnishee  and  brings  the  same  under  the  power  of  the 
court  ?  It  is  the  swearing  out  of  a  valid  writ  of  attachment, 
the  designation  thereon  of  a  person  as  being  indebted  to  the 
defendant,  or  as  having  in  his  hands  effects  of  the  defendant, 
and  the  serving  of  the  writ  of  attachment,  endorsed  with  such 
designation,  on  the  party  so  designated.  Code  1913,  ch.  106, 
sec.  5.  Only  in  this  way  is  the  debt  or  property  in  the  hands 
of  the  garnishee  reached  so  that  the  court  may  make  any 
order  affecting  it.  Actual  service  of  such  writ  on  the 
garnishee  is  primarily  essential  to  the  court's  jurisdiction  to 
act  in  relation  to  the  debt  or  property  sought  to  be  affect<»d. 

In  this  case  we  have  no  such  service.  "We  have  an  accept- 
ance  of  service  by  the  garnishees  and  their  appearance  by 
answer.  All  this  is  abortive  to  reach  the  debt  which  the 
garnishees  admit  they  owe.  That  debt  has  not  been  attached 
— has  not  been  brought  under  the  law — for  the  law  has  not 
been  complied  with  in  relation  to  it.  It  was  essential  to 
serve  the  writ  of  attachment  designating  the  garnishees,  on 
the  garnishees  themselves.  In  that  way  the  debt  involved 
would  be  affected  by  the  act  of  the  law — ^would  be  attached. 
Acceptance  of  service  and  appearance  by  the  garnishees  is 
the  voluntary  act  of  the  garnishees,  not  the  act  of  the  law. 
Such  voluntary  act  does  not  bind  the  debt.  The  garnishees 
cannot  bring  the  debt  before  the  court,  the  law  only  can  bring 
it  there.  *  *  Gamislunent  rests  wholly  upon  judicial  process, 
and  depends  upon  the  due  pursuit  of  the  steps  prescribed  by 
law  for  its  prosecution.     It  can  borrow  no  aid  from  volun- 
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teered  acts  of  the  garnishee.''  Drake  on  Attachment,  (6th 
edOr  sec.  451b. 

Consistent  with  what  we  have  herein  said  is  the  holding  of 
this  court  in  BaUroad  Co,  v.  Rogers,  52  W.  Va.  450:  **A 
garnishee  cannot  give  jurisdiction  of  a  debt  due  from  him  by 
his  voluntary  appearance,  when  not  previously  served  with 
the  order  of  attachment,  nor  when  an  attempted  service  is 
invalid. ' ' 

The  trial  court  saw  that  it  had  no  jurisdiction  over  the 
fund.  It  could  properly  do  nothing  but  dismiss  the  garnish- 
ment   The  judgment  will  be  affirmed. 

,  Affirmed. 


CHARLESTON 

WiLLIAMSPORT,    NeSSLE   &    MaRTINSBURG   RAILWAY    Co.    V. 

Standard  Lime  &  Stone  Co. 
Submitted  February  23,  1915.    Decided  March  16,  1915. 

1.  Eminent    Domain — Condemnation   for  BaUroad   Right    of    Way — 

Public  Use — Burden  of  Proof. 

Lands  sought  to  be  condemned  for  rights  of  way,  by  a  duly 
organized  railroad  corporation,  will  be  deemed  and  treated  as  in- 
tended for  public  use;  and  the  burden  of  showing  the  contrary 
re^ts  on  him  who  asserts  it.     (p.  22). 

2.  CoRPOEATioNs — Eminent  Domain — Cotidemnation  of  BaUroad  Bight 

of  Way — Sufficiency  of  Evidence. 

Evidence  introduced  to  prove  applicant's  legal  organization  as  a 
railroad  corporation  held  to  be  sufficient,  and  that  introduced  to 
show  Intent  to  serve  a  purely  private  purpose  held  insufficient,  (p. 
22). 

Error  to  Circuit  Court,  Berkeley  County. 

Proceedings  by  the  Williamsport,  Nessle  &  Martinsburg 
Railway  Company  against  the  Standard  Lime  &  Stone  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error. 

Affirmed  and  remanded. 

Brown  &  Brown,  Faulkner  d-  Walker  and  E.  O.  Baetjer, 
for  plaintiff  in.  error. 
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Martin  &  Seibert,  B,  A.  Richmond  and  N.  C,  Huhbard,  for 
defendant  in  error. 

Lynch,  Judge: 

Upon  application  to  the  circuit  court  of  Berkeley  county, 
made  in  the  manner  prescribed  by  statute,  for  an  adjudica- 
tion of  its  right  to  appropriate  to  public  use  part  of  a  tract 
of  land  OAvned  by  the  Standard  Lime  &  Stone  Company  and 
by  it  operated  as  a  limestone  quarry,  the  court  held  the 
applicant,  the  Williamsport,  Nessle  &  Martinsburg  Railway 
Company,  to  be  a  corporation  duly  chartered,  organized,  and 
empowered  to  invoke  the  aid  of  the  statutory  provisions  in 
that  behalf  enacted,  and,  upon  compliance  with  the  due 
prosecution  of  the  regulations  requisite  for  such  procedure, 
permitted  it  to  pay  into  court  the  compensation  fixed  by 
commissioners  appointed  for  that  purpose.  Defendant,  on 
writ  of  error,  challenges  (1)  the  sufficiency  of  the  corporate 
organization  of  the  applicant;  (2)  its  right  to  condemn;  (3) 
the  lawfulness  or  bona  fides  of  its  purposes;  (4)  denies  any 
attempt  to  agree  upon  the  compensation  for  the  land  to  be 
taken;  (5)  that  such  land  is  necessary  for  railroad  purposes; 
(6)  that  the  road  is  or  will  be  devoted  to  public  use  in  whole 
or  in  part,  asserting  that  as  to  one  parcel  the  sole  purpose 
is  to  serve  the  Pittsburgh  Limestone  Company  by  a  branch 
or  spur  connecting  it  with  the  Western  Maryland  Railway  at 
Williamsport,  such  connection  being  the  moving  cauAe  for 
the  abortive  attempt  of  the  Western  Maryland  Railway  Com- 
pany to  construct  a  spur  track  from  Charlton,  a  station  on 
its  main  line  on  the  Maryland  side  of  the  Potomac,  to  the 
boundary  line  between  the  two  states,  the  failure  of  which 
was  due  to  want  of  authority  to  condemn  a  way  through  the 
lands  now  sought  to  be  appropriated  to  serve  none  other  than 
the  competitor  and  rival  of  defendant;  and,  hence,  (7)  that 
the  organization  of  the  applicant  was  to  effectuate  what  the 
Western  Maryland  Railway  Company  was  unable  to  accom- 
plish, under  pretense  of  constructing  a  branch  line  from 
Williamsport  opposite  Piedmont  by  way  of  Nessle  to  Martins- 
burg. 

Is  the  applicant  a  duly  organized  railway  corporation  1  To 
it  was  issued  a  charter  by  the  proper  officer  of  the  state,  upon 
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the  application  in  due  form  of  five  persons,  who  each  sub- 
flcribed  one  share  to  the  capital  stock  and  paid  in  the  requisite 
percentage  of  the  several  subscriptions.  Thereafter  the  same 
persons  increased  their  shares  to  a  total  of  500,  122  by  each 
of  four  and  12  by  one  of  them.  On  such  increased  sub- 
scription was  also  paid  into  the  treasury  $5,000,  or  ten  per 
cent  of  the  total  amount.  After  notice  published  as  required 
by  statute,  the  stockholders  met  March  22,  1913,  adopted 
by-laws  for  the  government  of  the  corporation,  and  elected 
directors  for  it.  The  directors  met  on  the  same  day, 
organized,  elected  the  officers  authorized  by  the  by-laws, 
advised  the  secretary  of  state  of  the  names  and  post  office 
addresses  of  these  officials,  appointed  an  attorney  to  accept 
service  of  process,  directed  the  charter  to  be  filed  in  the 
proper  office,  selected  the  executive  committee  required, 
employed  an  engineer  to  make  a  survey  of  the  proposed  line, 
and  adopted  the  route  apparently  previously  surveyed, 
mapped  and  platted,  together  with  a  profile,  and  ordered  the 
same  to  be  filed  as  required  by  law,  employed  a  right  of  way 
agent  to  negotiate  for  and  accept  voluntary  grants  of  way 
to  the  company  and  in  its  name  to  purchase  at  once  other 
rights  of  way  where  purchases  could  be  had  by  agreement, 
and  to  condemn  where  such  agreements  could  not  be  had,  and 
designated  the  various  tracts  of  land  through  which  such  ways 
were  necessary  between  the  terminals  designated  in  the 
charter,  the  courses  and  distances  through  each  tract  and  the 
quantity  deemed  necessary  for  railway  purposes.  On  the 
same  day,  the  executive  committee  so  appointed  also  entered 
upon  the  performance  of  the  duties  likewise  prescribed  by  the 
by-laws. 

This,  it  seems  to  us,  prima  facie  establishes  the  sufficiency 
of  the  corporate  organization,  and,  in  that  respect,  author- 
izes the  company  to  proceed  to  exercise  the  right  of  eminent 
domain.  Careita  Railway  Co,  v.  Coal  Co.,  62  W.  Va.  185. 
Indeed,  the  applicant  has  done  more  than  is  reasonably 
deemed  necessary;  for  it  is  not  a  condition  precedent  to  the 
right  to  condemn  that  the  certificate  of  incorporation  shall 
be  certified  for  recordation  and  recorded  in  the  county  where- 
in is  the  principal  office  or  place  of  business  of  the  company. 
RaUway  Co.  v.  OU  Co.,  35  W.  Va.  205. 
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Plaintiff  in  error  seems  to  place  most  stress  upon  the  fact, 
conceded  to  be  true,  that  J.  IM.  Fitzgerald,  then  president  of 
the  Western  Maryland  Railway  Company  but  at  the  time  he 
testified  not  officially  or  otherwise  connected  with  it,  furnished 
and  paid  the  funds  required  on  the  stock  subscriptions. 
Without  citing  any  authority  therefor.  Blue  field  v.  Bailey,  62 
W.  Va.  304,  held  a  plea  immaterial  which  averred  that  the 
money  paid  in  condemnation  proceedings  was  furnished  by 
B,  person  other  than  the  applicant.  And  to  us  it  now  seems 
that  payment  is  the  material  fact  prerequisite,  and  not  the 
source  from  which  funds  for  that  purpose  came.  If  paid  in 
good  faith  for  corporate  purposes,  the  requirements  of  the 
law  are  satisfied.  While  the  statute  makes  necessary  ten  per 
cent  of  the  sto6k  actually  subscribed,  there  was  in  this  case 
twice  that  amount  paid  in.  In  Caretta  Railway  Co.  v.  Coal 
Co.,  suprd,  one  subscriber  held  246  of  the  250  shares  of  stock 
suV)Fcril  ed,  and  the  other  4  j^hares  appearing  on  the  books 
of  the  company  in  the  names  of  his  attorney  and  three  of 
his  clerks.  Discussing  the  question  here  presented,  this  court 
in  that  case  said :  * '  Yet  giving  to  this  contention  with  others 
the  full  weight  to  which  they  are  entitled,  when  we  add  the 
fact  that  the  public  has  a  right  to  use  this  road  for  its  pur- 
poses, everything  said  against  the  right  to  condemn  this  prop- 
erty is  insufficient  to  defeat  that  right." 

Because  in  argument  nothing  is  said  in  support  of  the 
assignment  denying  attempt  by  the  applicant  to  agree  upon 
a  compensation  for  the  lands  to  be  taken,  we  assume  defend- 
ant has  abandoned  it.  And  upon  the  fifth  assignment  we 
need  not  delay,  as,  within  certain  limitations,  a  railroad 
corporation  may,  preliminary  to  the  exercise  of  the  power 
of  eminent  domain,  determine  what  and  how  much  land  of 
the  citizen  it  will  condemn  for  its  purposes.  And,  so  long  as 
it  acts  within  such  limitations,  its  discretion  is  practically 
absolute.  Courts  will  supervise  the  exercise  of  the  power,  but 
will  not  control  the  right  to  take  any  particular  property 
except  where  the  power  is  clearly  abused.  Gas  Co.  v.  Lowe, 
52  W.  Va.  662 ;  Railroad  Co.  v.  Railroad  Co.,  75  Va.  780.  In 
response  to  the  objection  that  the  appropriation  of  the  land  is 
not  for  a  public  use  in  whole  or  in  part,  we  cite  Caretta  Rnil- 
xvay  Co.  v.  Coal  Co.,  supra,  saying  **a  company  organized 
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under  and  pursuant  to  the  laws  governing  the  organization 
of  railroad  companies  in  this  state  has  the  power  to  exercise 
the  right  of  eminent  domain,  and  the  taking  of  property 
necessarj'  for  its  corporate  purposes  is  for  a  public  use. ' ' 

The  other  assignments  may  readily  be  simplified  and  re- 
duced to  the  one  inquiry,  whether  the  applicant  is  endeavor- 
in?  to  appropriate  property  to  a  purely  private  purpose  under 
the  guise  of   a  public  service   corporation.     The  argument 
urged  in  support  of  a  negative  answer  to  that  inquiry  is  in 
the  main  predicated  upon  two  propositions.    The  first  is  that 
the  applicant  was  chartered  and  organized  to  accomplish  that 
which  the  Western  Maryland  Railway  Company  had  failed 
to  accomplish  in  its  effort  to  construct  a  branch  line  from 
Charlton  to  the  property  of  the  Pittsburgh  Limestone  Com- 
pany, solely  to  provide  shipping  facilities  for  the  product  of 
the  quarries  of  that  company;  and  that,  because  the  railroad 
company  could  not  legally  condemn  the  land  of  defendant 
for  such  private  use,  as  held  in  Railroad  Co.  v.  Iron  Works, 
31  W.  Va.  710,  it  procured  the  organization  of  the  Williams- 
port,  Nessle  &  Martinsburg  Railway  Company.     The  second 
proposition,    confirmatory    of    the    first,    is    that    through 
Fitzgerald,   its  president,   the  Western   Maryland   company 
provided    directly    or    indirectly    the    funds    necessaiy    to 
finance  the  railroad  corporation  subsequently  organized.     As 
already   observed,    Fitzgerald   did   secure    and   provide   the 
money    used    by    the    new    corporation.     But  his  testimony 
clearly  shows  no  part  of  the  funds  so  used  was  furnished  by 
the   Western   Maryland   Railway   Company,   the   Pittsburgh 
Limestone  Company,  the  United  States  Steel  Corporation,  the 
Carnegie  Steel  Company,  or  any  one  or  more  of  them,  or 
by  any  other  company,  and  that  none  of  them  or  any  other 
company  has   agreed   to   provide   the  ^capital   necessary   to 
finance  the  construction,  equipment  and  operation  of  the  rail- 
road contemplated  by  the  applicant.     He  says,  and  no  wit- 
ness contradicts  or  denies   the   statement,   that   the   money 
furnished  and  paid  was  his  own  personal  private  contribu- 
tion; and  he  expresses  his  readiness  and  ability  likewise  to 
provide,  or  by  negotiations  with  others  than  the  corporations 
mentioned,  to  secure  the  capital  necessary  to  build,  equip 
an^^  operate  a  railroad  between  the  two  terminals  designated 
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in  the  charter  granted  by  the  state.  We  think  the  argument 
sought  to  be  deduced  from  these  facts  is  by  no  means  con- 
clusive. Nor  are  they  persuasive  to  the  extent  authorizing  us 
to  deny  to  the  applicant  the  exercise  of  the  right  to  condemn, 
granted  to  it  by  the  issuance  of  the  charter. 

This  case  readily  may  be  distinguished  from  Railroad  Co,  v. 
Vencill,  80  S.  E.  1103.  The  evidence  in  that  case  mainfestly 
showed  a  purely  private  purpose,  and  not  a  public  one,  as  did 
also  EaUroad  Co.  v.  Iron  Works,  supra. 

Plaintiff  in  error  does  not  undertake  to  controvert  the  fact, 
clearly  apparent,  that  along  the  line  of  the  proposed  railroad 
valuable  properties  await  the  shipping  facilities  to  be  pro- 
vided. Many  ledges  of  limestone,  lying  in  close  proximity  or 
readily  accessible  to  it,  await  such  construction  and  opera- 
tion. When  crushed  or  pulverized,  limestone  becomes  an 
indispensable  accessory  in  the  manufacture  of  steel  and  iron. 
Defendant  fully  appreciates  the  value  of  these  quarries,  one 
of  them  being  profitably  operated  by  it.  The  railroad  will 
serve  other  manufactories,  and  afford  facilities  for  the  trans- 
portation of  farm  products,  enlarge  facilities  for  public  travel 
by  furnishing  connection  with  the  Western  Maryland  and 
other  railroads,  and  enhance  the  value  of  all  properties  and 
serve  many  communities  located  along  the  projected  route,  all 
of  which  will  and  must  be  served  alike  by  the  applicant's  road 
when  constructed  and  operated. 

The  lower  court  did  not,  nor  do  we,  find  from  the  evidence 
any  substantial  ground  or  reason  for  denying  to  the  applicant 
the  right  it  has  invoked,  a  right  by  statute  conferred  upon  all 
railroads  chartered,  organized  and  doing  business  in  this  state. 
A  mere  suspicion  of  the  want  of  good  faith  will  not  suffice. 

We  arcb  therefore  of  opinion  to  affirm  the  judgment  sought 
to  be  reversed,  and  to  remand  the  case  for  further  proceedings 
according  to  law ;  and  an  order  will  be  so  entered. 

Affirmed  and  remanded. 
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CHARLESTON 

Atkins  v.  Grey  Eagle  Coal  Co. 
Submitted  March  2,  1915.    Decided  March  16, 1915. 

CoNCTiTUTiONAii    Law — Moiter   and   Servant — Police   Power — Right    of 

Contract — Payment  of  Wages. 

Section  80,  Ch.  15H,  Code  1913,  forbidding  under  penalty  "any 
corporation,  company,  firm  or  person,  engaged  in  any  trade  or  busi- 
ness, either  directly  or  indirectly,  to  issue,  sell,  give  or  deliver  to 
any  person  employed  by"  such  corporation,  company,  firm  or 
person,  "in  payment  of  wages  due  such  laborer,  or  as  advances  for 
labor  not  due,  any  scrip,  token,  draft,  check  or  other  evidence  of 
indebtedness  payable  or  redeemable  otherwise  than  in  lawful 
money",  and  providing  that  such  ** scrip,  token,  draft,  check  or 
other  evidence  of  indebtedness  shall  be  construed,  taken  and  held  in 
all  courts  and  places  to  be  a  promise  to  pay  the  sum  specified  therein 
in  lawful  money  by  the  corporation,  company,  firm  or  person  issuing, 
selling,  giving  or  delivering  the  same,  to  the  person  named  therein, 
or  to  the  holder  thereof '  *,  does  not  violate  any  constitutional  pro- 
vision, or  unduly  curtail  the  right  of  contract,  and  is  therefore  not 
an  illegitimate  exercise  of  the  state 's  police  power. 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  J.  Dennis  Atkins,  sole  trader,  etc.,  against  the 
Grey  Eagle  Coal  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error. 

Affirmed, 

WUes  &  Bias,  for  plaintiff  in  error. 
A,  A.  Lilly,  for  defendant  in  error. 

Lynch,  Judge: 

As  owner,  by  purchase  in  due  course,  of  scrip,  or  disks,  of 
denominations  ranging  from  five  cents  to  one  dollar,  payable 
in  merchandise,  signed,  issued  and  delivered  by  the  Grey 
Eagle  Coal  Company,  a  coal  mining  corporation  organized 
and  doing  business  under  the  laws  of  this  state,  to  its 
employees,  J.  Dennis  Atkins,  trading  as  the  Atkins  Company, 
brought  suit  before  a  justice  of  the  peace  of  Mingo  county  to 
recover  from  the  coal  company  the  total  face  value  of  such 
scrip,  amounting  to  the  sum  of  $72.    From  a  judgment  for 
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that  amount,  defendant  appealed  to  the  circuit  court,  wherein, 
upon  an  agreed  statement  of  facts,  judgment  for  a  like  sum 
was  again  rendered  against  defendant,  and  it  obtained  a  writ 
of  error  thereto,  the  sole  question  involved  and  determinable 
here  being  the  validity  of  the  act  forbidding,  under  penalty 
of  fine  and  imprisonment,  **any  corporation,  company,  firm 
or  person,  engaged  in  any  trade  or  business,  either  directly 
or  indirectly,  to  issue,  sell,  give  or  deliver  to  any  person 
employed  by'*  such  corporation,  company,  firm  or  person, 
'*in  payment  of  wages  due  such  laborer,  or  as  advances  for 
labor  not  due,  any  scrip,  token,  draft,  check  or  other  evidence 
of  indebtedness  payable  or  redeemable  otherwise  than  in  law- 
ful money",  and  providing  that  such  ''scrip,  token,  draft, 
check  or  other  evidence  of  indebtedness  shall  be  construed, 
taken  and  held  in  all  courts  and  places  to  be  a  promise  to  pay 
the  sum  specified  therein  in  lawful  money  by  the  corporation, 
company,  firm  or  person  issuing,  selling,  giving  or  delivering 
the  same,  to  the  person  named  therein,  or  to  the  holder 
thereof.  §80,  Ch.  15H,  Code  1913.  The  only  other  ques- 
tion urged  for  reversal  can  not  be  considered  on  this  review, 
even  if  meritorious,  though  we  do  not  so  consider  it ;  because, 
except  as  to  the  validity  of  the  act,  this  court  is  without  juris- 
diction, the  amount  involved  being  less  than  one  hundred  dol- 
lars. 

The  objection  urged  to  the  act  in  question  is  that  ordinarily 
interposed  as  to  legislative  enactments  of  a  similar  character, 
the  charge  being  that  the  act  is  in  violation  of  the  federal 
constitution,  imposes  undue  restrictions  upon  the  liberty  of 
contract,  and  is  not  a  legitimate  exercise  of  the  police  power 
of  the  state. 

While  the  present  statute  differs  in  material  respects  from 
the  act  construed  and  held  invalid  in  State  v.  OoodwiU,  33  "W. 
Va.  179,  it  is  the  same  act  construed  and  held  valid  in  State 
v.  PccJ  Splint  Coal  Co.,  36  W.  Va.  802,  though  by  an  equally 
divided  court.  The  former  act  (Ch.  63,  Acts  1887)  embraced 
within  its  inhibition  only  persons  engaged  in  certain  specific- 
ally designatod  business  activities,  while  the  latter  in  express 
terms  embraces  all  persons,  firms,  companies  and  corporations 
engaged  in  any  trade,  calling  or  business.  The  discrimination 
manifestly    appearing   from    the    act   of    1887,    though   not 
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generally  recognized  in  criticisms  directed  against  the  decis- 
ion in  the  Goodwill  case,  was  the  real  basis  of  such  decision, 
as  readily  appears  from  the  first  point  of  the  syllabus.  The 
act  imposed  no  restrictions  upon  employers  of  labor  engaged 
in  other  trades  or  callings  where  the  propriety  or  necessity 
therefor  was  equally  apparent.  That  feature,  however,  was 
eliminated  by  the  subsequent  act,  the  one  upheld  in  the  Peel 
Splint  Case,  and  the  one  involved  here,  Ch.  76,  Acts  1891. 

In  the  opinion  in  the  last  case,  Judge  Lucas  cites  many 
instances  of  similar  regulations  by  Parliament,  generally 
known  as  ** truck  acts'*,  and  by  acts  of  the  several  states,  and 
reaches  the  conclusion  epitomized  in  the  syllabus  prepared 
and  adopted  by  the  court.  The  argument  so  well  sustained 
b\^  him: need  not  now  be  restated  or  amplified.  The  trend 
of  it  is  that  the  freedom  of  individual  contract  must  yield  to 
due  legislative  restraint  whenever  necessary  to  conserve  the 
public  health,  safety  and  morals  and  to  promote  the  general 
welfare  and  peace  of  the  community;  and  ordinarily  such  is  , 
the  basis  of  the  decisions  in  other  jurisdictions  upon  similar 
statutes.  The  court,  in  Hancock  v.  Yaden,  121  Ind.  366,  said : 
*'It  is  a  fundamental  principle  that  every  member  of  society 
surrenders  something  of  his  absolute  or  natural  rights  in  all 
organized  states". 

Reluctant,  as  apparently  it  seems  to  be,  to  hold  valid  any 
legislation  tending  towards  infringement  of  the  right  of  an 
individual  citizen  to  enter  into  such  contracts  as  he  may  deem 
advisable,  the  Supreme  Court  of  New  York  upheld  a  recent 
statute  requiring  every  factory  and  mercantile  establishment 
to  give  to  each  of  its  employees  an  opportunity  for  twenty- 
four  consecutive  hours  rest  in  every  seven  days.  People  v. 
Klinck  Packing  Co.,  52  N.  Y.  Law  Journal  1925.  So  state 
legislation  limiting  hours  of  service  in  dangerous  employ- 
ments; requiring  semi-monthly  payment  of  wages  to  em- 
ployees; requiring  payment  of  wages  in  money  instead  of 
merchandise ;  securing  a  just  standard  for  deteimining  wages, 
has  been  upheld  by  the  Supreme  Court  of  the  United  States 
as  not  violative  of  the  federal  constitution  or  as  imposing  un- 
warranted restrictions  upon  the  liberty  of  contract.  Ilolden 
v.  Hardy,  169  U.  S.  366;  Miller  v.  Oregon,  208  U.  S.  412; 
HaUroad  Co,  v.  Williams,  233  U.  S.  685,  affirming  199  N.  Y. 
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108 ;  Harbison  v.  Iron  Co.,  183  U.  S.  13,  affirming  103  TeniL 
421;  McLean  v.  Arkansas,  211  U.  S.  539.  See  also  **  Liberty 
of  Contract'*,  by  Prof.  Roscoe  Pound,  18  Yale  Law  Journal 
454;  note  on  ''Freedom  of  Contract  Under  Constitution",  28 
Harvard  Law  Review  496. 

Manj'^  comparatively  recent  cases  decided  by  the  state  courts 
have  held,  on  various  grounds,  legislative  enactments  similar 
to  the  one  now  under  review  not  subject  to  challenge  as  con- 
travening the  supreme  or  fundamental  law  of  the  state  or 
general  government.  Some  have  taken  the  position  that  pay- 
ment of  wages  by  persons  or  corporations  to  their  employees 
is  a  matter  of  vital  concern  to  the  general  public,  and  that  it 
is  therefore  within  the  power  of  the  legislature  to  prescribe 
the  mode  of  payment.  Hancock  v.  Yaden,  supra;  Harbison 
v.  Iron  Co,,  supra.  Such  doubtless  was  the  view,  and  in  our 
judgment  not  an  erroneous  one,  that  prompted  the  enactment 
of  the  statute  now  being  considered.  Its  purpose  evidently 
was  the  elimination  of  one  of  the  prime  motives  or  causes 
alleged  for  the  unfortunately  prevalent  and  frequently  re- 
curring labor  disputes  and  disturbances  that  have  recently 
grievously  afflicted  this  and  other  states,  resulting  in  in- 
•calculable  loss  alike  to  employer  and  employee.  The  opinion 
in  the  Peel  Splint  Coal  Company  case  was  in  part  also 
predicated  upon  the  right  of  the  state  to  impose  subsequent 
conditions  upon  companies  chartered  and  doing  business  in, 
and  under  the  laws  of,  this  state. 

Coal  Co.  V.  Commonwealth,  96  Ky.  218,  denying  infringe- 
ment of  any  constitutional  provision  or  curtailment  of  free- 
dom of  contract,  upheld  a  penal  statute  forbidding  pajnnent 
of  wages  to  employees  othenvdse  than  in  money,  but  justified 
the  act  as  one  intended  to  protect  against  imposition  and 
oppression.  Such  seems  to  be  the  purpose  of  the  English 
"truck  acts'*.  2  Labatt  M.  &  S.  §§824-6.  Acting  in  the 
capacity  of  an  advisor  to  the  legislature,  the  Supreme  Court 
of  Colorado,  48  Pac.  512,  held:  ** Legislation  having  for  its 
object  the  protection  of  laborers  from  oppression  and  fraud 
by  prohibiting  issuance  by  employers,  in  payment  of  wages, 
of  scrip  or  orders  redeemable  in  goods  at  exorbitant  prices, 
may  properly  be  enacted  under  the  police  powers  of  the 
state.'' 
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Without  detailing  the  provisions  of  the  various  state 
statutes  held  valid,  or  the  reasons  assigned  therefor,  except 
to  state  that,  though  expressed  in  terms  somewhat  different, 
they  are  substantially  of  the  same  purport  and  effect,  and  have 
in  view  the  same  general  purpose  as  our  own,  we  cite  the 
eases  infra  as  authority  for  the  proposition  that  the  provisions 
challenged  by  defendant  do  not  conflict  with  the  constitution 
of  the  United  States  or  of  this  state.  Shajfer  v.  Mining  Co., 
55  Md.  74;  Johnson  v.  Mills,  68  S.  C.  339;  SJiortall  v.  Puget 
Sound  Co,,  45  Wash.  290;  Lawrence  v.  Railroad  Co,,  80  Vt. 
370 ;  Sawmill  Co.  v.  FelsentJial,  85  Ark.  346 ;  Regan  v.  Lumber 
Co,,  134  La.  199 ;  see  also  8  Labatt  M.  &  S.  §2820.  Though 
declaring  a  statute  providing  an  eight  hour  day  for  working- 
men  in  mines,  smelters  and  mills  for  the  reduction  of  ores  not 
unconstitutional,  the  reasoning  of  the  court  in  Ex  Parte 
Boyce,  27  Nev.  299,  and  Ex  Parte  Kair,  28  Nev.  127,  425,  is 
equally  forceful  in  support  of  the  statute  now  under  consid- 
eration. 

We  do  not  think  the  statute  challenged  by  defendant 
violates  any  constitutional  provision,  or  unduly  curtails  the 
right  of  contract,  or  is  an  illegitimate  exercise  of  the  state's 
police  power.  So  thinking,  we  affirm  the  judgment  of  which 
^complaint  is  made. 

Affirmed, 


CHARLESTON 

Long  v.  United  Savings  &  Annuity  Co. 
Submitted  March  2,  1915.    Decided  March  23,  1915. 

1.  CcRPORATiONS — "Agent** — Term  of  Employment. 

A  person  employed  by  an  annuity  company  to  sell  its  bonds  and 
to  appoint  local  agents  to  sell  same,  is  the  agent  of  such  company, 
within  the  meaning  of  Sec.  53,  Ch.  53,  Code  1913,  and  holds  his 
place  only  during  the  pleasure  of  the  board  of  directors,     (p.  33). 

2.  Same — Agent — Bight  to  Discharge, 

Although  such  agent  is  employed  for  a  certain  time  he  may  be 
discharged  by  the  board  of  directors  without  liability,     (p.  33). 

(Ltkch,  Judge,  absent.) 
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Error  to  Circuit  Court,  Kanawha  County. 

Action  by  E.  L.  Long  against  the  United  Savings  &  Annuity 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Reversed  and  remanded. 

Murray  Briggs,  for  plaintiff  in  error. 
Cato  &  Bledsoe^  for  defendant  in  error. 

"Williams,  Judge: 

Assumpsit  for  alleged  breach  of  contract,  judgment  for 
plaintiff  and  defendant  brings  error. 

Defendant  is  a  corporation,  chartered  and  organized  for 
the  purpose  of  issuing  and  selling  annuity  bonds.  Its 
executive  committee  employed  plaintiff  ''as  its  Agency 
Director  for  the  sale  of  its  said  annuity  bonds,*'  and  agreed 
to  pay  him  a  salary  of  $1,800  a  year,  in  instalments  of  $150, 
payable  at  the  end  of  each  month,  and,  in  addition  thereto, 
was  to  give  him  a  commission  of  five  per  centum  of  so  much 
of  the  first  year's  premium  as  the  purchaser  should  pay  on 
each  bond  sold.  The  contract  authorized  plaintiff  to  employ 
local  agents  to  sell  bonds,  who  were  to  be  defendant's  agents, 
and  provided  that  all  contracts  with  them  should  be  made  in 
defendant's  name.  The  contract  also  fixed  the  compensation 
to  be  paid  such  agents,  which  was  a  certain  per  centum  on 
the  first  year's  premiums  paid  on  bonds  by  purchasers  thereof, 
as  commissions.  Plaintiff's  employment  was  to  continue  for 
a  period  of  one  year  from  the  1st  of  January,  1911.  He  was 
discharged  by  the  board  of  directors  on  the  1st  day  of 
August,  1911,  as  he  alleges,  without  just  cause,  and  he  brought 
this  action  ta  recover  damages  for  loss  of  salary  for  the  five 
remaining  months  of  the  year,  and  commissions  alleged  to  be 
due  him  on  sales  of  bonds. 

Defendant  demurred  to  the  declaration,  filed  a  special  plea 
tendering  the  sum  of  $57.25  admitted  to  be  due  plaintiff,  and 
joined  issue  on  the  claim  for  damages.  The  juiy  returned  a 
verdict  in  plaintiff's  favor  for  $750,  upon  which  the  court 
entered  judgment,  after  overruling  defendant's  motion  to 
set  the  verdict  aside.  The  declaration  contains  three  counts; 
the  first  embracing  the  common  counts  in  assumpsit;  the 
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second  averring  the  contract  in  terms,  the  breach  thereof  by 
plaintiff's  discharge,  and  his  resulting  damages;  and  the  third 
averring,  in  substance  and  effect,  the  contract  and  its  breach 
by  failure  to  pay  plaintiff  the  agreed  commissions  accruing 
from  the  commencement  of  the  term  of  his  employment. 

It  is  insisted  that  the  demurrer  to  the  second  and  third 
counts  should  have  been  sustained,  because  neither  of  them 
averred  that  plaintiff,  while  in  defendant's  employ,  performed 
the  duties  incident  thereto,  or  that  he  was  able,  after  his 
discharge,  to  perform  such  duties.  We  have  carefully  con- 
sidered these  counts  and  do  not  think  the  criticism  of  them  is 
justified.  A  number  of  other  -errors  are  assigned  as  grounds 
for  a  reversal  of  the  judgment.  Some  of  them  relate  to  the 
exclusion  of  evidence,  and  others  to  the  admission  of  alleged 
improper  evidence.  But  in  view  of  the  admitted  fact  that 
plaintiff  was  fully  paid  for  services  actually  performed,  and 
is  suing  to  recover  only  damages  for  his  alleged  wrongful 
discharge,  the  case  depends  upon  the  construction  of  the 
contract,  and  that  question  is  in  no  wise  affected  by  the 
excluded  or  admitted  evidence  complained  of,  and  hence  the 
assignments  in  relation  thereto  need  not  be  considered.  The 
case  turns  wholly  on  plaintiff's  relation  to  the  defendant 
corporation,  whether  he  was  its  officer  or  agent,  or  a  mere 
servant  or  employe.  That  question  must  be  determined  by 
the  terms  of  the  contract  and  the  character  of  the  services 
plaintiff  was  to  perform.  Defendant  admits  that  he  was  dis- 
charged by  its  board  of  directors,  and  seeks  to  justify  their 
action  on  two  grounds,  viz.:  (1)  that  the  contract  of  em- 
ployment, although  expressly  for  a  year,  was,  in  view  of  Sec. 
53,  Ch.  53,  Code  1913,  only  during  the  pleasure  of  the  board ; 
and  (2)  that  the  services  rendered  did  not  justify  plaintiff's 
retention  longer  in  defendant's  employment.  We  need  con- 
sider onlj'  the  first  of  these  grounds,  if  we  should  reach  the 
conclusion  that  plaintiff  was  employed  as  an  officer  or  agent 
of  defendant.  Because  the  statute  cited  expressly  provides 
that  such  an  one  can  hold  only  during  the  pleasure  of  the 
board  of  directors.  In  order  to  determine  whether  plaintiff 
was  an  officer  or  agent,  or  only  an  ordinary  employe,  in  which 
latter  case  his  contract  of  employment  would  be  binding  on 
the  corporation,  Munn  v.  Trust  Co.y  ^^  W^.  Va.  204,  it  is 
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necessary  to  consider  the  terms  of  the  contract,  the  character 
of  work  to  be  performed  by  plaintiff,  and  whether  or  not  he 
was  vested  with  a  discretion  belonging  to  the  board  of 
directors,  and  had  power  to  bind  defendant  by  contracts 
made  for  it  and  in  its  name.  The  contract  denominates  him 
■** Agency  Director",  and  gives  him  complete  control  over  the 
selling  of  bonds,  and  the  employing  of  local  agents  to  sell 
them.  Selling  annuity  bonds  was  defendant's  chief  source  of 
revenue,  and  should  therefore  be  under  the  constant  control 
and  supervision  of  the  board  of  directors,  or  of  an  executive 
•committee  thereof.  Yet,  by  the  terms  of  the  contract,  if  they 
are  to  prevail,  the  management  of  this  part  of  the  business 
was  turned  over  to  plaintiff  for  a  year.  He  was  vested  with 
the  power  to  sell  all  the  bonds,  by  himself  and  through  local 
agents  to  be  selected  by  him,  for  that  period  of  time.  Com- 
paratively few  men  are  qualified  to  make  successful  salesmen 
•of  annuity  bonds;  and  to  make  defendant's  business  a  success 
discretion  was  necessary  in  the  selection  of  agents  to  sell  the 
bonds.  The  contract  turned  that  important  branch  of  the 
business  over  to  plaintiff  for  a  year;  and  the  agents  he 
•selected  were  made  the  agents  of  defendant,  and  all  con- 
tracts they  made  for  sale  of  bonds  were  to  be  made  in  its 
name.  As  further  evidencing  a  surrender  of  discretion  to 
plaintiff,  the  contract  bound  defendant  to  advance  to  agents 
employed  by  him  certain  stipulated  percentages  of  the  first, 
second  and  third  month's  premiums  collected  on  bonds  sold 
by  them,  if  plaintiff  should  so  direct.  The  contract  would 
take  out  of  the  hands  of  defendant's  directors,  and  place  in 
the  absolute  control  and  management  of  plaintiff,  the  chief 
source  of  the  corporation's  income  for  the  period  of  a  year. 
The  powers  thus  conferred  upon  plaintiff  clearly  constituted 
him  defendant's  agent  and  authorized  him  to  transact,  in  its 
name,  an  important  part  of  the  very  business  for  the  ac- 
<?omplishment  of  which  it  was  incorporated.  He  was  more 
than  a  mere  servant  or  ordinary  employe,  like  a  bookkeeper, 
stenographer  or  day  laborer,  he  was  an  agent  clothed  with 
power,  not  only  to  bind  his  principal  by  selling  bonds  himself, 
but  to  select  other  agents  and  confer  upon  them  like  power 
to  sell  bonds  in  the  principal's  name.  The  contract  must  be 
interpreted   in  the  light   of  the  law  concerning  the   power 
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vested  in  boards  of  directors,  and  hence  section  53,  chapter  53, 
Code  1913,  becomes  as  much  a  part  of  the  contract  as  if  it 
had  been  incorporated  in  it  in  terms.  That  statute  authorizes 
boards  of  directors,  **  subject  to  the  provisions  of  law  and  the 
by-laws,"  to  appoint  such  officers  and  agents  of  the  corpora- 
tion as  they  may  deem  proper,  but  it  expressly  provides,  that 
**the  officers  and  agents  so  appointed  shall  hold  their  places 
during  the  pleasure  of  the  board. ' '  Plaintiff  being  an  agent, 
it  necessarily  follows  that  his  employment  was  only  during 
the  pleasure  of  the  board,  notwithstanding  the  contract 
expressly  stated  it  was  for  a  year.  The  board  had  the  right 
to  discharge  him  before  the  end  of  the  year,  without  rendering 
their  corporation  liable  to  him  in  damages.  To  hold  other- 
wise would  be  to  nullify  the  statute. 

The  fact  that  the  contract  was  made  with  the  executive 
committee,  and  not  directly  with  the  board  of  directors,  can 
make  no  difference.  The  executive  committee  was  a  creature 
of  the  board,  and  it  certainly  did  not  have  any  greater  power 
than  the  board  itself  possessed.  The  contract  is  not  more 
binding  than  if  made  directly  with  the  board.  There  is  a 
by-law  of  the  defendant  corporation  which  authorizes  the 
board  of  directors  to  appoint  an  executive  committee  from 
their  own  number,  consisting  of  five  members,  which  shall 
have  active  management  of  the  corporation's  affairs,  with  the 
power  to  appoint  **all  agents  other  than  the  officers  of  this 
corporation  and  such  other  incidental  powers  and  duties  as 
the  board  of  directors  may  find  it  impracticable  to  exercise. '  * 
But  that  by-law  also  expressly  provides  that  said  executive 
committee  shall  be  subject  to  the  control  of  the  board  of 
directors,  and  shall  hold  their  places  during  the  pleasure  of 
the  board. 

This  case  falls  clearly  within  the  rule  announced  in  DarraJi 
V.  Wheeling  Ice  &  Storage  Co,,  50  W.  Va.  417,  and  is  con- 
trolled by  it.  Munn  v.  Trust  Co,,  supra,  relied  on  by  plaintiff, 
does  not  control.  That  was  a  suit  by  a  bookkeeper,  who  had 
been  discharged  before  the  expiration  of  the  term  of  his  em- 
ploynlent,  and  the  court  there  held  he  was  not  an  officer  or 
agent  within  the  meaning  of  the  statute,  and  therefore,  could 
not  be  discharged  without  liability.    The  opinion  in  that  case 

recognizes  the   Darrah   case   as  binding  authority,  and  dis- 

76  w.  v». 


36  State  v.  Hoke.  [March  1915. 

tinguishcs  it,  and  holds  that  a  mere  bookkeeper  is  not  included 
in  the  terms  of  the  statute. 

The  judgment  is  reversed,  the  verdict  set  aside  and  the  case 
remanded. 

Reversed  and  remanded. 


CHARLESTON 

State  v.  Hoke  et  ah 

Submitted  March  9,  1915.    Decided  March  23,  1915. 

f 

1.  Criminal  Law — Harmless  Error — 'Ruling  on  Demurrer, 

If  the  count  in  an  indictment  on  which  a  conviction  is  had,  is  good, 
it  is  immaterial  whether  a  demurrer  to  other  counts  should  have  been 
sustained.  If  error  is  committed  in  overruling  the  demurrer,  it  is 
clearly  not  prejudicial  to  the  accused,     (p.  39). 

2.  Courts — Ord^r   Calling    Special   Term — Statement   of   NecessUf — 

Sufflciency. 

A  vacation  order  of  the  circuit  judge,  calling  a  special  term  of 
court  and  requiring  a  grand  jury  to  be  summoned,  which  recites  that 
a  necessity  therefor  exists,  sufficiently  shows  that  the  term  was 
properly  called,     (p.  39). 

3.  Grand  Jury — Failure  to  Issue  Venire  Facias — Effect  on  Indictment. 

The  provisions  of  Sec.  3,  Ch.  157,  Code  1913,  respecting  the  time 
for  issuing  a  venire  for  the  grand  jury,  and  summoning  the  clerk  of 
the  county  court  to  assist  in  the  drawing  thereof,  are  merely 
directory.  If  the  jurors  are  drawn,  in  the  manner  provided,  from 
the  list  furnished  by  the  county  court,  and  actually  attend  at  court 
and  are  duly  sworn  and  serve  as  such,  it  matters  not  that  they  were 
not  actually  summoned,    (p.  39). 

4.  Criminal  Law — Pref,umption  as  to  Grand  Jury, 

If  it  ap(>ears  from  the  record  that  some  of  the  grand  jurors  were 
not  those  who  were  regularly  drawn,  it  will  be  presumed,  in  the 
absence  of  a  contrary  showing,  that  they  were  legally  summoned  to 
take  the  place  of  the  drawn  jurors  who  failed  to  appear,     (p.  39). 

5.  Same — Trial — Presence  of  Witness, 

It  is  within  the  judicial  discretion  of  the  trial  court  to  permit  a 
witness  for  the  state,  who  is  familiar  with  the  facts  on  which  the 
prosecuting  attorney  relies  to  establish  the  guilt  of  the  accused,  te 
be  present  in  court  during  the  trial  to  aid  him  in  conducting  the 
examination  of  other  witnesses,     (p.  39). 
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6.  8a MK — Jury — Administration  of  Oath — Fresumption, 

If  the  record  recites  that  the  jury  "were  elected  and  sworn 
According  to  law, ' '  it  will  be  presumed  that  the  proper  oath  was  duly 
administered,      (p.  41). 

7.  Same — Custody  of  Jury — Sheriff — Adminisiraiion  of  Oath, 

It  is  not  Decessary  that  the  sheriff  be  sworn  to  keep  the  jury 
together  during  the  trial.  He  is  a  sworn  officer  of  court  and  the 
law  imposes  that  duty  upon  him,  and  the  oath  could  impose  no 
additional  duty  or  responsibility.  Instructions  to  him  by  the  court, 
concerning  bis  duty,  are  sufficient,     (p.  41). 

8.  Same — Presence  of  Accused — Necessity — Proceeding  After  Convio- 

iion. 

It  is  not  necessary,  after  conviction  and  final  judgment,  that  the 
accused  should  be  present  in  court  when  an  order  is  made  permitting 
the  withdrawal  of  certain  original  papers  used  as  evidence  on  the 
trial,  and  directing  the  filing  of  certified  copies  thereof  with  the 
clerk,     (p.  41). 

9.  Same — Harmless  Error — Admission  of  Evidence. 

Copies  of  invoices  of  the  goods  alleged  to  be  stolen,  offered  in 
evidence  to  identify  the  property  and  verified  by  affidavits  thereto 
attached,  furnishes  no  ground  for  reversal  of  a  judgment  of  con- 
viction, when  it  appears  that  such  invoices  were  proven  to  be  true 
copies  of  the  originals,  by  a  witness  who  was  present  at  the  trial 
and  testified  that  he  had  compared  them  with  the  originals  and 
found  them  to  be  true  copies  thereof,     (p.  41). 

10.  WrTNESSES — Competency — Insanity — Presumption — Objection. 

The  court  must  determine  the  competency  of  a  witness,  and  a 
motion  to  set  aside  the  verdict  on  the  ground  that  an  insane  witness 
was  permitted  to  testify,  supported  by  affidavits  tending  to  show 
irrational  conduct  by  such  witness  at  times,  is  properly  overruled, 
when  it  does  not  appear  that  he  was  ever  adjudged  a  lunatic,  and 
was  well  known  to  the  accused  who  made  no  objection  to  his  testify- 
ing when  offered  as  a  witness,     (p.  42). 

11.  Same — Competency — Insanity. 

To  render  such  witness  incompetent,  his  mental  aberration  must 
be  sufficient  to  negative  trustworthiness  at  the  time  his  testimony  is 
given,     (p.  42). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Greenbrier  County. 
Theodore    Hoke    and    another   were    convicted    of    ^and 
larceny,  and  bring  error. 

Affirmed. 
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John  W.  Arhuckle  and  Jolin  L,  Rowan,  for  plaintiffs  in 
error. 

A,  A,  Lilly,  Attorney  General,  and  John  B,  Morrison  and 
J.  E.  Brown,  Assistant  Attomej'^s  General,  for  the  State. 

Wnj^iAMs,  Judge: 

Theodore  Hoke  and  his  two  sons,  Jesse  and  Carl,  were 
jointly  indicted  and  tried  in  the  circuit  court  of  Greenbrier 
county  for  grand  larceny.  Carl  Hoke  was  acquitted.  Theo- 
dore and  Jesse  Hoke  were  convicted  and  sentenced  to  serve 
terms  in  the  penitentiary,  and  they  bring  error.  Numerous 
assignments  are  made  in  the  petition  for  writ  of  error,  but 
most  of  them  seem  to  have  been  abandoned  as  they  are  not 
mentioned  in  brief  of  counsel. 

The   indictment  contains  two   counts,    the   first   charging 
defendants  with  stealing,  taking  and  carrying  away  twenty- 
five  pairs  of  men^s  shoes  of  the  value  of  $65.55,  sixty-nine 
pairs  of  ladies'  shoes  of  the  value  of  $166.80,  and  thirty-six 
pairs  of  children's  shoes  of  the  value  of  $48.60,  property  of 
the  Hamilton-Brown  Shoe  Company;  and  the  second  count 
charging  them  with  having  bought  the  same  goods  from  an- 
other person,  whose  name  is  unknown,  knowing  them  to  have 
been  stolen.    It  is  proven  that  the  shoes  were  stolen  from  a 
box  car  of  the  Chesapeake  &  Ohio  Railway  Company  while 
they  wete  in  transit  from  St.  Couis  to  Boston.     The  shoes 
were  in  boxes,  and  the  State's  theory  is  that  the  car  was 
entered,  either  at  Hart's  Run,  a  way  station  in  Greenbrier 
county,  or  at  some  other  station  west  of  that  point  where  the 
train  had  stopped  temporarily,  by  the  defendants,  or  some 
one  or  more  of  them,  and  the  boxes  dumped  off  at  Hart's 
Run,  on  the  night  of  the  8th,  or  early  morning  of  the  9th, 
of  September,  1912,  and  carried  to  a  lumber  camp  a  mile  or 
two  from  the  railroad.    Some  of  the  shoes  were  found  in  the 
possession  of  Theodore  Hoke  and  Jesse  Hoke  and  identified 
as  the  property  of  the  Hamilton-Brown  Shoe  Companj^,  which 
were  contained  in  the  boxes  lost  from  the  carload  lot  of  shoes 
shipped  over  the  Chesapeake  &  Ohio  railway.     None  of  the 
defendants  testified,  and  there  is  ample  evidence  in  the  record 
to  support  the  verdict. 
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It  is  urged  that  the  demurrer  to  the  second  count  of  the 
indictment  should  have  been  sustained.  This  point  is*, 
rendered  immaterial  by  the  fact  that  defendants  were  con- 
victed on  the  first  count  only.  They  were  clearly  not 
prejudiced  by  the  bad  count,  if  such  it  was,  a  question  we  do 
not  decide.  Early  v.  Commonwealth,  86  Va.  921,  and  Johnson 
V.  Commonwealth,  102  Va.  927. 

The  indictment  was  found  at  a  special  grand  jury  term, 
called  by  the  judge  for  the  11th  of  March,  1913.  It  is  insisted 
that,  because  the  order  entered  calling  the  special  term  does 
not  state  that  *'the  public  interest  required  it/'  lack  of 
jurisdiction  is  shown,  and  the  proceedings  had  at  such  term 
are  void.  This  point  is  clearly  without  merit.  State  v. 
Shanley,  38  W.  Va.  516.  The  order  does  recite,  **a  necessity 
existing  therefore,  it  is  ordered'',  etc.  That  shows  compliance- 
with  the  statute,  even  if  it  be  necessary  that  the  order  should 
state  the  reason  for  calling  the  special  term,  a  question  we  do 
not  decide. 

The  fact  that  the  clerk  did  not  issue  a  venire  facias  for  the 
grand  jurors,  at  least  thirty  days  before  the  term,  does  not 
affect  the  indictment.  That  provision  of  Sec.  3,  Ch.  157,  Code 
1913,  is  merely  directory.  State  v.  Weizel,  75  W.  Va.  7, 
83  S.  E.  68.  It  is  urged  as  error  that  the  grand  jurors  drawn 
to  serve  at  the  special  term  did  not  constitute  the  jury  that 
found  the  indictment,  and  that  there  is  no  order  showing  that 
some  of  the  drawn  jurors  had  failed  to  appear  and  others 
were  substituted,  pursuant  to  Sec.  4,  Ch.  157,  Code  1913.  It 
appears  that  two  or  three  persons  who  served  as  jurors  were 
not  among  the  list  that  was  drawn.  But  no  objection  was 
made  in  the  lower  court  to  the  constitution  of  the  grand 
jury,  and  it  does  not  appear  that  any  of  the  persons  serving^ 
as  such  were  not  legally  qualified.  Hence,  it  must  be  pre- 
sumed that  the  jury  was  legally  constituted.  State  v.  Tucker, 
52  W.  Va.  420.  It  will  not  be  presumed  that  the  circuit  court 
failed  to  perform  its  duty  in  the  matter  of  making  up  the 
grand  jury.    Error  must  appear. 

It  is  assigned  as  error  that  the  court  permitted  C.  D.  Duke, 
special  agent  for  the  railroad  company  and  a  witness  for  the 
State,  to  remain  at  the  bar  of  the  court  during  the  progress 
of  the  trial,  over  the  objection  of  defendants,  after  they  had 
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moved  to  have  all  the  witnesses  excluded  from  the  courtroom 
until   they  should   be  called   to   testify.     It   is   the  general 
practice  to  grant  such  request  when  made  by  either  party  to 
a  cause,  and  it  is  done  in  the  interest  of  justice,  for  the  pur- 
pose of  eliciting  from  each  particular  witness  the  truth  as  to 
the  facts  about  which  he  is  to  testify.    But  it  is  held  by  many 
authorities,  perhaps  by  the  weight  of  them,  that  the  granting 
^of  such  request  rests  in  the  sound  discretion  of  the  trial  court, 
that  it  is  a  privilege  usually  accorded  by  the  court  but  can 
not  be  demanded  as  matter  of  right.     But  whatever  is  the 
rule,  no  authorities  are  cited  by  counsel,  and  we  find  none, 
•supporting  the  proposition,  that  it  is  error  to  permit  the 
prosecuting  witness,  or  some  witness  who  is  familiar  with  the 
facts  on  which  the  state  expects  to  rely  to  establish  the  guilt 
of  the  prisoner,  to  remain  at  the  bar  of  the  court  for  the 
purpose  of  prompting  the  attorney  for  the  state  regardiniar 
facts  which  he  knows  are  within  the  knowledge  of  certain 
witnesses  to  be  examined.     Witness  Duke  was  the  detective 
for  the  railroad  company  that  ferreted  out  the  crime,  and 
traced  it,  as  he  supposed,  to  the  door  of  defendants.     Con- 
sequently he  possessed  information  that  enabled  him  to  render 
valuable  aid  to  the  prosecuting  attorney.    It  was  certainly  no 
abuse  of  judicial  discretion  to  permit  him  to  remain  at  the  bar 
during  the  examination  of  other  witnesses.     Says  Thompson 
on  Trials,  Vol.  1,  (2nd  ed.),  Sec.  276,  the  rule  of  separating 
the  witnesses  '  *  is  a  matter  of  sound  judicial  discretion,  which 
discretion  will  not  be  revised  on  error  or  appeal  in  the  absence 
of  the  appearance  of  abuse."    Numerous  decisions  are  cited 
to  support  the  text.    See  also.  Hey  v.  CommonwenliJi,  32  Grat. 
946.  The  rule  we  think  is  correctly  stated  in  a  point  of  the 
syllabus  in  l\]f(tn  v.  Couch,  66  Ala.  244,  which  we  here  quote: 
**ln    excluding   witnesses    from    the    courtroom    during   the 
examination  of  others,  whether  on  re(iuest,  or  ex  mero  motn, 
the  court  exercises  a  sound  judicial  discretion,  which  is  not 
revisable  on  error  or  appeal;  but  the  rule  should  never  be 
applied  to  the  exclusion  of  a  party  to  the  suit,  who  has  a 
constitutional  right  to  be  present  during  the  trial ;  nor  should 
it  be  applied  to  the  exclusion  of  an  agent,  when  it  is  made 
to  appear  to  the  satisfaction  of  the  court,  by  the  statement  of 
counsel  in  open  court,  or  otherwise,  that,  on  account  of  his 
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intimate  knowledj?e  of  the  facts,  his  services  are  required  by 
counsel  in  the  management  of  the  trial,  especially  in  the 
necessarj'  absence  of  his  principal." 

It  is  also  assi^ed  as  error  that  the  record  does  not  show 
that  the  jury  were  properly  sworn  to  try  the  issue,  or  that  the 
sheriff  was  legally  sworn  to  keep  the  jury  together.  True 
it  does  not  set  out  the  oath  administered  to  the  jury,  but  it 
does  recite  that  they  '*were  elected  and  sworn  .according  to 
law.''  We  must,  therefore,  presume  the  oath,  in  proper  form, 
was  administered  to  them.  State  v.  Ice,  e34  W.  Va.  244 ;  M^ells 
V.  Smith,  49  W.  Va.  78 ;  and  State  v.  Kellison,  56  W.  Va.  690. 

The  sheriff  is  a  sworn  public  officer  whose  duty  it  is  to 
wait  upon  the  court,  and  have  charge  and  custody  of  the  jury 
during  the  trial.    He  is  required  to  keep  them  together  and 
prevent  communication  between  them  and  others,  or  among 
themselves  concerning  the  case,  during  the  trial.    While  it  is 
the  custom  of  trial  courts  to  pwear  the  sheriff,  or  his  deputy 
having  charge  of  the  jury  in  felony  trials,  to  faithfully  ob- 
serve his  duty  in  that  respect,  this  court  has  held  it  was  not 
necessary  to  do  so,  and  that  such  oath  imposes  no  additional 
duty  or  responsibility  upon  the  officer.    State  v.  Poindexter, 
23  W.  Va.  805;  State  v.  Shores,  31  W.  Va.  491;  and  State  v. 
Ice,  34  W.  Va.  244.    However,  the  order  of  the  court  entered 
on  the  25th  of  June,  1913,  the  first  day  of  the  trial,  shows  that 
such  oath  was  in  fact  administered  to  the  sheriff.    And,  even 
if  the  law  required  such  oath  to  be  administered,  swearing  him 
at  the  beginning  of  the  trial  was  sufficient,  it  would  not  be 
necessary  to  repeat  the  oath  at  every  recess  and  daily  ad- 
journment of  the  court,  throughout  the  trial. 
.    Objection  is  made  to  the  order  of  July  2,  1913,  because  it 
fails  to  show  that  the  prisoners  were  in  court  when  it  was 
made.    That  order  was  made  several  davs  after  defendants 
were  convicted,  and  after  final  judgment  was  pronounced.    It 
was  simply  an  order  permitting  the  withdrawal  of  certain 
books  of  original  entry,  which  had  been  used  in  evidence  dur- 
ing the  trial,  copies  of  entries  therein  having  been  made  and 
filed  with  the  clerk  by  order  of  court.    It  had  no  bearing  upon 
the  trial  which  was  then  ended.    None  of  defendants'  rights 
were  thereby  violated. 
Complaint  is  made  of  certain  affidavits  that  appear  in  the 
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record.  They  were  appended  to  certain  invoices  of  the  shoes 
shipped  from  St  Louis  to  Boston,  among  which  were  the 
stolen  boxes,  verifying  the  invoices.  But  the  correctness  of 
the  invoices  were  proven  by  witness  C.  P.  Luckett,  who  was 
present  at  the  trial  and  testified  couQeming  them.  He  swore 
he  compared  the  certified  copies  with  the  originals  sent  by  the 
Hamilton-Brown  Shoe  Company  of  St.  Louis,  to  the  Hamilton- 
Brown  Shoe  Company  of  Boston,  and  that  they  were  true 
copies  of  the  originals.  Defendants  were,  therefore,  not 
prejudiced  by  the  introduction  of  the  exhibits.  Moreover,  it 
does  not  appear  that  the  aflBdavits  appended  to  the  exhibits 
were  read  to  the  juiy,  although  they  are  in  the  record. 
Ownership  of  the  stolen  goods  was  fully  proven.  There  is  no 
conflict  in  the  evidence  on  that  fact. 

It  is  urged  as  error  that  Ira  Pury,  an  alleged  lunatic,  was 
permitted  to  testify  for  the  State.  His  testimony  is  im- 
portant. He  swore  he  was  present  at  the  lumber  camp  when 
the  shoes  were  brought  there  by  Theodore  Hoke  and  Jesse 
Hoke;  that  they  came  to  camp  with  them  in  boxes,  ju«t 
before  day  on  the  morning  of  September  9th ;  that  they  opened 
the  boxes  and  transferred  the  shoes  into  bags,  and  used  the 
broken  boxes  for  fuel  to  cook  breakfast  with.  Although  there 
is  other  evidence  on  which  the  jury  might  have  found  defend- 
ants guilty,  still  we  can  not  say  they  would  have  done  so,  in 
the  absence  of  Fury's  testimony.  Hence,  his  testimony  is 
necessarily  prejudicial,  if  he  was  not  competent.  The  defense 
is,  that  defendants  bought  the  shoes  from  an  unknown  negro 
who  had  them  in  bags;  and  Fury  had  been  examined  as  a 
witness  in  the  preliminary  hearing  before  the  justice,  and  also 
before  the  grand  jury,  and  on  those  occasions  he  swore  Theo- 
dore and  Jesse  Hoke  had  brought  the  shoes  to  the  camp  in 
bags,  and  on  the  trial  in  court  he  admitted  that  his  previous 
statements  as  to  that  fact  were  false,  and  swore  the  shoes 
were  brought  to  the  camp  in  boxes.  His  contradictions 
affected  his  credibility  which  was  purely  a  jury  question,  but 
his  competency  had  to  be  determined  by  the  court.  His 
testimony  appears  to  be  that  of  a  rational  man,  until  he  is 
cross-examined  respecting  his  contradictions  and  then  makes 
some  statements  tending  to  reveal  a  mind  unbalanced  on  the 
subject  of  religion  and  moral  obligations.    He  admitted  that 
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his  mind  was  not  right  at  times,  but  there  is  no  evidence  that 
he  was  ever  arrested  for  lunacy  or  adjudged  a  lunatic.    When 
the  shoes  were  brought  to  the  lumber  camp  he  was  there  in  the 
capacity    of    workhand.      No    objection    was    made    to    his 
competency  at  the  trial,  and  no  request  that  his  sanity  be  then 
inquired  into.     But  his  sanity  was  called  in   question  by 
affidavits  afterwards  taken  and  presented  to  the  court  in  sup- 
port of  a  motion  to  set  aside  the  verdict.    Some  of  the  affiants 
state  that,  judging  from  Fury's  conduct  on  the  25th  and 
26th  of  June,  when  defendants  were  being  tried,  and  on  the 
following  day,  they  did  not  believe  him  sane.     One  says  he 
was  **tiighty  in  mind";  another  that  he  was  **non  compos 
mentis";  and  another  that  **he  verily  believes  from  con- 
versations had  with  the  said  Ira  Fury,  and  his  actions  and 
conduct  during  the  present  term    •     •     •    that  th^  said  Ira 
Pury  is  a  lunatic  and  incompetent  to  give  testimony  in  any 
case."    This  affiant  also  narrates  certain  things  done  and  said 
by  the  witness  on  the  night  of  the  day  he  testified  in  the  trial, 
while  on  his  way  home  from  the  courthouse,  which  would 
seem  to  indicate  that  he  was  not  then  in  his  right  mind.    But 
we  can  not  say  the  court  erred  in  not  setting  aside  the  verdict 
on  these  aflSdavits.    No  objection  was  made  to  the  competency 
of  the  witness,  and  if  there  had  been  the  court  would,  no 
doubt,  have  inquired  into  his  sanity.    Defendants  may  have 
thought  it  would  be  beneficial  to  their  case  to  let  his  evidence 
go  to  the  jury,  that  his  admission  of  previous  false  swearing 
would  weaken  his  testimony  and  cause  the  jury  to  disregard 
the  whole  of  it.    We  do  not  know  they  did  not  do  so,  because 
there  is  other  evidence  upon  which  they  could  have  convicted 
defendants.     Having  never  been  adjudged  a  lunatic,  there 
was  a  presumption  in  favor  of  the  witness'  competency,  which 
cast  upon  defendants  the  burden  of  proving  that  he  was  in- 
competent, if  such  was  the  fact.     It  is  not  every  degree  of 
insanity  or  mental  aberration  that  will  disqualify  a  witness. 
It  has  to  be  sufficient  to  negative  trustworthiness.    1  Wigmore 
on  Evidence,  Sec.  492.    Lunatics  sometimes  have  lucid  inter- 
vals and,  during  such  intervals,. they  are  competent  witnesses. 
If  they  have  sufficient  understanding  to  retain  in  memory  the 
events  concerning  which  they  testify,  they  are  competent 
The  foolish  things,  said  and  done  by  Fury  on  his  way  home 
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after  the  trial  was  over,  and  shown  by  the  affidavits  of  A.  L. 
Spence  and  others,  do  not  prove  that  he  was  not  sane  at  the 
time  he  testified.  The  trial  judge  heard  his  testimony  and 
observed  his  demeanor  on  the  witness  stand,  and  was,  there- 
fore, in  much  better  position  to  judge  of  his  competency  than 
we  are  from  merely  reading  his  testimony  from  the  record. 
It  does  not  appear  that  the  court  erred  in  permitting  him  to 
testify,  or  in  refusing  to  set  aside  the  verdict  upon  affidavits 
relating  to  his  mental  condition  procured  after  the  trial  was 
over.  Coleman  v.  Commonwealth,  25  Grat.  865,  and  State  v. 
Michael,  37  W.  Va.  565. 

We  have  carefully  considered  both  the  instructions  given 
on  behalf  of  the  State,  and  those  requested  to  be  given  by 
defendant  and  refused  by  the  court,  and  we  find  no  error  in 
relation  thereto.  Instruction  No.  3,  given  by  the  court  in  lieu 
of  defendants'  No.  1  which  was  refused,  correctly  states  the 
law,  and  there  was  no  error  in  substituting  it  for  their  No.  1. 

Counsel  for  defendants  claim  that  it  was  physically  im- 
possible for  them  to  have  broken  and  entered  the  car,  while 
the  train  was  moving,  and  stolen  therefrom  the  three  boxes 
of  shoes.  In  reply  to  this  argument,  we  say  it  does  not  appear 
when  the  car  was  entered.  The  seal  on  the  car  door  was 
intact  when  the  train  left  Ilinton,  and  was  discovered  to  be 
broken  and  the  boxes  missing  from  the  car,  when  the  train 
arrived  at  Clifton  Forge.  It  had  evidently  been  entered  some- 
where along  the  line  of  railroad  between  those  places.  Hart's 
Run  is  an  infjcrmediate  point  between  them.  Some  one  of  the 
defendants  may  have  entered  the  car  at  some  station  where 
•the  train  stopped,  west  of  Hart's  run,  and  when  it  arrived 
there,  have  tossed  the  boxes  off,  and  have  remained  in  the  ear 
until  it  arrived  at  some  stopping  place  east  of  Hart's  Bun 
and  then  alighted  from  the  train  and  returned  to  that  point. 
It  was,  therefore,  not  necessary  that  they  should  have  boarded 
a  moving  train  in  order  to  effect  an  entrance  to  the  car.  But 
it  does  not  appear  that  the  train  did  not  stop  at  Hart 's  Run, 
and  it  may  have  done  so.  That  the  shoes  w^ere  shipped  in  a 
car  that  was  hauled  past  Hart 's  Run,  on  the  night  of  the  8th 
of  September,  1912,  and  were  stolen  therefrom,  and  some  of 
the  found  thereafter  in  the  poFpession  of  defendants,  are 
facts  fully  established,  and  were  sufficient  to  make  a  prima 
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facie  case  against  defendants,  casting  upon  them  the  burden 
of  explaining,   in  a  way  satisfactory  to  the  jury,  how  they 
came  to  have   the  shoes  in  their  possession,  and  that  they 
evidently  failed  to  do. 
We  find  no  error,  and,  therefore,  aflSrm  the  judgment. 

Affirmed, 


CHARLESTON 

Fulton  v.  Ramsey  et  als. 
Submitted  March  9,  1915.    Decided  March  23,  1915. 

1.  Equity — Final  Decree — Jurudiciion  io  Set  Atide. 

Sections  11  and  12,  serial  sections  4842  and  4843,  chapter  127. 
Code  1913,  properly  construed,  do  not  give  jurisdiction  to  set  aside 
final  judgments  or  decrees  after  the  end  of  the  term,  they  are 
limited  to  dismissals  or  non-suits  before  final  decree,  and  to  judg- 
ments and  orders  of  that  character,     (p.  48). 

2.  Same. 

A  decree  showing  appearance  by  plaintiff,  and  admission  by  him 
of  satisfaction  and  discharge  of  all  claims  and  demands  against 
defendants  snd  each  of  them,  and  on  his  motion  dismissing  the 
cause,  and  releasing  the  attachment  sued  out  therein  and  levied  on 
the  property  of  defendants,  is  a  final  decree,  and  cannot  at  a  sub- 
sequent term,  under  said  sections,  be  set  aside  either  on  motion  of 
an  original  party  or  of  a  stranger  interested  in  the  subject  matter 
of  the  suit.     (p.  48). 

3.  Judgment — Fiiidl  Decree — Jurisdiction  to  Set  Aside — Pleading  and 

Process — Necessit  y. 

While  courts  of  record  independently  of  statute  have  inherent 
power  after  the  term,  for  good  cause  shown,  to  set  aside  their  final 
judgments  and  decrees  and  to  reinstate  causes  on  their  dockets,  they 
have  no  such  jurisdiction  in  the  absence  of  proper  pleadings  and 
process  to  the  parties,     (p.  49). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Braxton  County. 

Suit  by  Elwood  D.  Fulton  against  Joseph  Ramsey,  Jr.,  and 
others.  From  the  decree,  William  Crennell,  Jr.,  intervening 
petitioner,  appeals. 

Affirmed. 
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« 

Linn  &  Byrne  and  John  W,  Davis,  for  appellant. 
Benjamin  A,  Richmond  and  Raymond  &  Fox,  for  appellee. 

Mn>LER,  Judge: 

This  is  an  appeal  by  William  Crennell,  Jr.,  not  a  party  to 
the  original  cause,  but  a  stranger,  from  a  decree  pronounced 
July  19,  1913,  on  motion  of  Henry  G.  Davis,  one  of  the 
defendants  to  the  original  cause,  appearing  solely  for  the  pur- 
pose, setting  aside  a  supplementary  decree  made  December 
9,  1912,  on  the  ex  parte  petition  and  motion  of  appellant, 
setting  aside  the  final  decree  pronounced  in  said  original 
cause  on  June  24, 1912,  and  reinstating  the  case  on  the  docket, 
on  the  ground  that  said  decree  of  December  9,  1912,  was  im- 
providently  made,  without  jurisdiction  to  enter  the  same,  and 
ordering  the  cause  to  be  stricken  from  the  docket. 

The  final  decree  of  June  24,  1912,  which  appellant  by  his 
intervening  petition  sought  to  vacate  and  set  aside,  and  to 
be  permitted  to  intervene  in  and  further  prosecute  the  cause, 
admits  satisfaction  of  all  claims  and  demands  set  out  in  the 
bill  against  each  and  all  of  the  defendants  thereto,  and  on 
plaintiff's  motion  ordered  that  the  bill  be  dismissed  satisfied, 
and  that  all  orders  and  decrees  in  his  favor  theretofore 
entered  therein  be  discharged,  and  all  claims  to  any  and  all 
sums  against  each  and  all  of  the  defendants  on  account 
therec^f  It  relens^ed  satisfied  and  discharged,  and  that  the 
several  attachments  sued  out  by  the  plaintiff  therein  and 
levied  upon  coal  lands  in  the  counties  of  Braxton,  Gilmer, 
Lewis  and  Harrison,  in  the  State  of  West  Virginia,  be  dis- 
charged and  released,  and  that  all  matters  and  things  in- 
volved in  said  proceeding  upon  the  part  of  the  plaintiff  were 
by  him  acknowledged  to  be  satisfied  and  discharged,  and  each 
and  all  of  the  parties  defendant  released  and  discharged  there- 
from. And  a  copy  of  said  order  was  ordered  to  be  recorded 
in  the  oflBce  of  the  clerk  of  the  county  court  of  the  respective 
counties  in  which  attachments  were  levied  as  aforesaid,  as 
evidence  of  the  release  and  discharge  thereof. 

In  his  said  petition  to  intervene  appellant  bases  his  right 

on  an  alleged  assignment  by  Pulton  to  him  of  February  18, 

1910,  and  rights  thereby  acquired,  and  alleged  notice  thereof 
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to  defendants,  and  the  alleged  wrongful,  illegal,  fraudulent 
and  collusive  dismissal  of  said  cause,  without  his  knowledge 
or  consent 

The  assignment  referred  to  in  said  petition,  after  reciting 
the  pendency  of  a  suit  in  equity  instituted  by  Crennell 
against  Fulton,  in  the  Court  of  Common  pleas,  of  Fayette 
County,  Pennsylvania,  to  recover  certain  moneys  set  forth 
in  the  amended  bill  therein,  and  of  another  suit  in  equity 
instituted  by  him  against  said  Fulton  and  others,  in  the 
Circuit  Court  of  Braxton  County,  West  Virginia,  to  recover 
the  claims  set  forth  in  the  bill  filed  therein,  embracing  the 
same  which  were  involved  in  said  first  mentioned  suit,  and 
that  in  the  said  last  mentioned  suit  an  attachment  had  been 
sued  out  against  the  property  and  claims  of  said  Fulton,  and 
upon  which  attachment  T.  Marcellus  Marshall  had  been 
designated  as  being  indebted  to  or  having  in  his  possession 
property  and  claims  belonging  to  said  Fulton,  and  who  was 
summoned  to  answer,  and  had  filed  his  answer,  and  whereby 
it  appeared  that  said  Marshall,  by  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  West  Vir- 
ginia, at  Parkersburg,  was  indebted  to  said  Fulton,  and  that 
the  amount  of  said  decree  was  claimed  by  W.  E.  Raymond 
by  assignment  from  said  Fulton,  provides,  that  in  considera- 
tion of  the  waiver  by  Crennell  of  his  attachment  in  the  cause 
80  pending  in  the  Circuit  Court  of  Braxton  County,  to  be 
evidenced  by  an  order  to  be  entered  of  record  therein,  Fulton 
thereby,  but  without  in  any  manner  recognizing  or  conced- 
ing the  claims  of  Crennell,  and  reserving  the  right  to  make 
full  defense  thereto,  assigned  and  transferred  to  Crennell  so 
much  of  the  moneys  claimed  by  him  in  the  suit  in  equity 
instituted  by  him  against  Joseph  Ramsey  and  others  in  the 
Circuit  Court  of  Braxton  County,  as  might  be  sufficient  to 
satisfy  any  decree  that  might  be  pronounced  in  favor  of 
Crennell  in  either  of  the  two  suits  aforesaid  so  instituted  by 
him.  and  thereby  authorized  and  directed  the  application  of 
any  money  which  might  be  recovered  by  him  or  to  which  he 
is  entitled  in  said  suit  against  Ramsey  and  others,  toward  the 
satisfaction  in  whole  or  in  part  of  any  decree  which  might  be 
80  obtained  by  said  Crennell ;  said  assignment  not  to  operate 
to  impede  or  in  any  wise  obstruct  or  delay  the  prosecution  of 
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tract  for  an  assignment  or  equitable  lien  in  the  event  Cren- 
nell  should  thereafter  recover  of  Fulton  anything  in  his  said 
suits  against  him,  and  was  such  a  contract  as  entitled  Cren- 
nell  to  intervene  before  decree  or  judgment  against  Pulton. 
Inasmuch  as  the  proper  parties  were  not  before  the  court  on 
said  petition,  and  the  court  had  no  jurisdiction  to  pronounce 
the  decree  of  December  9,  1912,  thereon,  we  do  not  think  it 
would  be  proper,  m  the  absence  of  the  parties,  to  anticipate 
these  questions,  or  express  any  opinion  thereon. 

We  are  of  opinion,  therefore,  to  affirm  the  decree,  with  the 
proviso  that  nothing  here  or  in  the  decree  appealed  from  shall 
prejudice  the  rights  of  appellant  to  any  relief  to  which  he 
may  be  entitled  on  said  petition  or  in  any  proper  suit  or  pro- 
ceeding hereafter  instituted  by  him  to  vindicate  his  rights  in 
the  premises. 

Affirmed. 


CHARLESTON 

Tates  v.  Crozer  Coal  &  Coke  Company. 
Submitted  March  16,  1915.     Decided  March  23,  1915. 

0 

1.  Master  and  Servant — Aclions  for  Injuries — Sufficiency  of  Dcdaror 

iion. 

A  declaration  in  an  action  for  personal  injuries,  sustained  by  an 
employee  in  a  coal  mice,  is  not  bad  for  failure  to  negative  certain 
defensive  matters,  such  as  fellow  servantcy,  assumption  of  risk,  and 
the  like.     (p.  52). 

2.  Appeal  and  Error — Bill  of  Exceptions — Certificaie — Sufficiency. 

Where  a  bill  of  exceptions  is  signed  by  the  judge  in  term  time 
and  made  part  of  the  record  by  an  order  of  the  court,  no  certificate 
to  the  clerk,  as  when  signed  by  the  judge  in  vacation,  is  required. 
Nor  will  a  mere  clerical  error,  as  in  a  date,  self  correcting  by  the 
record,  vitiate  such  bill  of  exceptions,     (p.  53). 

3.  Same — Harmless  Error — Admission  of  Evidence. 

Though  evidence  be  admitted  bearing  on  an  issue  not  presented  by 
the  pleadings,  yet  if  it  also  bear  on  another  Issue  presented  thereby, 
its  admission  will  not  constitute  reversible  error.  Its  application 
may  be  limited  when  requested  by  instructiona  to  the  jury.     (p.  53). 
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4.  Same — Harmless  Error — Rejection  of  Evidence. 

Error  in  rejection  of  evidence  fullj  cured  by  the  subsequent  testi- 
mony of  the  witness  admitted  will  not  justify  reversal,     (p.  54). 

5.  Master  and  Seevant — Injuries  to  Servant — Safe  Place  io  Work. 

An  iBstruetion  telling  the  jury  to  find  for  plaintiff  if  the  agents, 
of  the  defendant  corporation  failed  to  perform  its  n  on -assignable 
duty  to  use  reasonable  care  to  furDish  plaintiff  a  reasonably  safe 
place  to  work  is  not  bad  for  imputing  that  duty  to  agents.  A  cor- 
poration can  act-  only  by  authorized  agents  in  the  performance  of 
any  duty.     (p.  54). 

6.  Damages — Personal  Injuries — ' '  CommemuraAe ' ' — ' '  Compensatory. ' ' 

An  instruction  authorizing  the  jury  to  find  for  plaintiff  damages 
as  they  might  **  think  proper" j  commensurate  with  his  injuries,  not 
exceeding  the  sum  sued  f or,  is  not  bad  because  of  the  words  *  ^  think 
proper",  limited  by  the  words  '^ commensurate  with  his  injuries'', 
for  such  damages  would  be  compensatory  merely,  the  word  ^'com- 
mensurate" as  used  in  such  an  instruction  being  the  equivalent  of 
the  word  "compensatory. "     (p.  55). 

7.  Same — Excessive  Damages — Lofs  of  Proof. 

The  verdict  of  the  jury  in  this  case  is  supported  by  the  evidence, 
and  should  not  be  set  aside  as  excessive,  six  thousand  dollars,  for 
loss  of  a  foot.     (p.  56). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  W.  A.  Yates  against  the  Crozer  Coal  &  Coke 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Affirmed. 

Anderson,  Strotker  <6  HugheSy  for  plaintiff  in  error. 
Stokes  &  Sale  and  Lawson  Worrell,  for  defendant  in  error. 

Miller,  Judge: 

Action  by  plaintiff,  for  personal  injuries  sustained  while 
employed  in  operating  an  electric  motor  in  defendant's  coal 
mine,  due  to  the  alleged  negligence  of  defendant  in  failing 
to  provide  a  reasonably  safe  track  between  the  drift  mouth 
and  the  motor  house  on  the  outside  of  the  mine.  Plaintiff 
obtained  a  verdict  and  judgment  in  the  court  below  for  six 
thousand   dollars,    interest   and    costs,    and    defendant    has 
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brought  that  judgment  to  this  court  for  review  on  writ  of 
error. 

The  first  point  is  that  the  declaration  is  bad,  not  for  failure 
to  aver  affirmatively  the  relationship  of  master  and  servant, 
and  the  non-assignable  duty  of  defendant  to  provide  plaintiff- 
a  reasonably  safe  track  over  which  to  operate  his  motor,  and 
the  breach  of  that  duty;  but  for  failure  to  negative  certain 
defensive  matters  and  other  matters. 

We  think  the  declaration  good.  It  contains  avennents 
sufficient  to  show  relationship  of  master  and  servant,  and  of 
duty  of  the  former  to  the  latter  in  respect  to  a  reasonably 
safe  place  to  work,  and  breaches  of  that  duty.  This,  in 
general,  is  all  that  is  required.  Though  the  alleged  negligence 
relate  to  employment  in  operating  a  coal  mine,  the  charge  of 
negligence  to  use  reasonable  care  to  provide  a  reasonably  safe 
.  place  to  work,  a  non-assignable  duty,  is  sufficient.  If  the  act 
of  negligence  be  that  of  a  fellow  servant,  this  is  defensive 
matter,  not  requiring  negative  averment.  If  a  non-assignable 
duty,  no  matter  what  agent  is  responsible  for  the  breach,  the 
master  remains  liable.  The  declaration  does  allege  due 
authority  of  plaintiff's  superior  in  the  premises,  directing  him 
in  his  service. 

It  was  unnecessary  to  aver  ignorance  of  the  dangerous 
character  of  the  track,  or  want  of  means  of  ascertaining  its 
dangerous  character.  The  servant,  in  such  cases,  has  the  right 
to  assume  that  the  master  has  performed  his  duty,  unless  the 
danger  be  so  open  and  apparent,  that  the  servant  is  bound 
to  see  and  thereby  to  assume  the  risk.  But  no  negative  aver- 
ment is  required.  This  is  matter  of  defense.  The  averments 
of  the  declaration  disclose  no  such  knowledge  or  fact  of  plain 
and  obvious  danger. 

Moreover,  the  master,  in  general,  is  bound  to  know  by 
reasonable  and  timely  inspection  and  tests,  the  dangerous 
character  of  his  plant.  Averment  of  knowledge  of  the  one 
and  ignorance  of  the  other  is  unnecessary. 

Two  general  legal  propositions  cover  substantially  all  the 
grounds  of  demurrer.  One  is  that  a  servant  assumes  the  risk 
incident  to  his  employment,  only  after  the  master  has  per- 
formed his  duty.  Riley  v.  Railway  Co.,  27  W.  Va.  150; 
Cooper  V.  Railroad  Co,,  24  W.  Va.   37;  Moon's  Admr.  v. 
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Richmond  d'c.  A.  R.  Co.,  78  Va.  745;  Norton  Coal  Co.  v. 
Murphy,  108  Va.  528. 

The  other  proposition  is  that  the  declaration  need  not  nega- 
tive assumption  of  risks  and  other  defenses.  Hoffman  v. 
Dickinson,  31  W.  Va.  142 ;  Leach  v.  Martin,  69  W.  Va.  219 ; 
Uichmond  Granite  Co.  v.  Bailey,  92  Va.  554. 

Preliminary  to  the  consideration  of  the  merits  of  the  case 
the  point  is  made  that  there  is  not  in  the  record  a  proper 
bill  of  exceptions  or  certificate  of  the  evidence.  Two  grounds 
are  assigned.  First,  that  the  order  purporting  to  make  the 
bill  of  exceptions  a  part  of  the  record  is  not  certified  to  the 
clerk  as  provided  by  the  statute.  The  point  is  not  good-  The 
order  was  made  in  court  at  a  regular  term,  and  no  certifica- 
tion is  required,  as  upon  an  order  of  the  judge  in  vacation. 
Second,  in  the  caption  of  the  bill  of  exceptions  it  is  recited 
that  the  trial  took  place  on  February  19,  1913,  while  the 
order  of  the  court  showing  the  issues  joined  and  the 
empanelling  of  the  jury  and  trial  appears  from  the  record  to 
have  all  taken  place  on  February  27,  1913,  a  defect  incurable, 
the  orders  of  a  court  speaking  a  verity.  We  think  there  is 
nothing  to  discredit  the  bill  of  exceptions  based  on  these 
grounds.  The  parties,  the  style  of  the  case,  the  orders  of  the 
court,  and  other  marks  in  the  record  are  quite  sufficient  to 
render  the  hill  of  exceptions  definite  and  certain,  and  no  such 
apparent  clerical  error  could  be  allowed  to  destroy  ithe 
identity  of  the  bill  of  exceptions  with  the  case  to  which  it 
patently  relates. 

On  the  merits,  the  point  is  made  that  as  there  is  no  aver- 
ment of  want  of  knowledge  by  plaintiff  of  the  defective  track 
or  failure  to  properly  instruct,  certain  evidence  of  plaintiff  to 
the  effect  that  when  employed  by  the  mine  foreman,  his  boss, 
he  gave  him  no  instructions  as  to  what  he  wanted  him  to  do — 
what  he  hired  him  for,  except  that  one  morning  he  handed 
him  a  book  of  motorman  reports,  and  told  him  to  go  get  him 
a  motor  out  of  the  motor  house  and  go  to  running  a  motor ; 
and  further  to  the  effect  that  this  mine  foreman  and  his 
assistant  assigned  him  to  his  work,  and  employed  and  dis- 
charged the  men,  was  improperly  admitted  over  objection, 
no  issue  being  presented  on  these  questions  of  w^ant  of 
knowledge  and  failure  to  instruct.    We  think -the  point  with- 
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out  force.  This  evidence  was  admissible  on  the  question  of 
authority  of  the  mine  foreman,  whether  he  had  been  given 
any  authority  outside  of  his  statutory  duties  as  mine  foreman, 
and  bore  on  this  question,  an  important  issue  before  the  jury. 

Another  point  made  against  the  admissibility  of  evidence 
is,  that  plaintiff's  witness  Pardue,  an  expert,  who  put  down 
the  track  on  which  plaintiff's  injury  was  sustained,  was  per- 
mitted to  state  over  objection,  that  the  floor  and  track  looked 
tolerabl}'^  fair  to  look  at  it.  The  objection  is  that  the  question 
called  for  an  opinion  as  to  the  condition  of  the  track.  How 
the  track  appeared  was  one  of  its  conditions,  affectinj?  the 
motorman.  He  was  not  bound  to  know  its  actual  condition; 
but  could  assume  that  it  was  safe  unless  apparently  unsafe. 

Another  point  on  the  admissibility  of  the  evidence  is,  that 
plaintiff's  witness  Harrison  Yates,  speaking  from  a  knowl- 
edge of  the  appearances  of  the  track  some  six  weeks  prior  to 
the  accident,  w^as  permitted  to  say  over  objection  that  one 
occupying  the  position  of  motorman  and  looking  along  ahead 
of  him  over  the  rails  on  the  floor,  with  his  eyes,  could  not 
have  discovered  anything  wrong  with  the  track  or  the  floor. 
We  see  no  substantial  error  in  admitting  this  evidence.  Of 
course  the  surface  conditions  might  have  changed  in  the  six 
weeks;  but  the  evidence  of  other  witnesses,  acquainted  with 
the  track  just  before  the  accident,  tends  to  show  no  material 
eha,ngcs  in  the  surface  conditions,  sufficient  to  warn  the  motor- 
man  using  the  track. 

The  next  point  relates  to  the  rejection  of  certain  evidence 
showing  or  tending  to  show  that  motors  were  operated  over 
the  same  track,  after  the  alleged  injuries  to  plaintiff,  without 
accident.  Whatever  error  was  committed  in  the  particular 
instance  complained  of  was  fully  cured  by  the  evidence  of 
the  same  witness  immediately  following  as  well  as  by  the 
evidence  of  other  witnesses,  showing  that  motors  had  been 
operated  over  the  same  track  after  as  before  the  accident  to 
plaintiff  without  injury  to  motormen. 

Plaintiff's  instruction  number  one  is  next  complained  of. 

It  is  said  of  this  instruction,  first,  that  it  erroneously  tells  the 

jury  to  find  for  plaintiff  if  the  agents  of  the  defendant  failed 

to  perform  the  non-assignable  duty  to  use  reasonable  care  to 

furnish  plaintiff  a  reasonably  safe  track  over  which  to  operate 
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his  motor.  We  see  no  error  in  this  particular.  True  the  duty 
is  not  assignable,  in  the  sense  that  the  master  can  escape 
liability  for  its  neglect,  but  the  rule  invoked  does  not  pre- 
clude a  master  corporation  from  delegating  the  duty  to  an. 
agent,  its  only  means  of  performing  the  duty. 

Another  objection  to  this  instruction  is  that  it  directs  the 
jury  to  find  for  plaintiff  damages,  as  they  might  think  proper, 
ccmmensuraie  with  his  injuries,  not  exceeding  the  sum  sued 
for.  It  is  said  the  jury  could  only  find  compensatory  damages, 
not  such  sum  as  they  might  '*  think  proper '\  and  *' com- 
mensurate'', with  his  injuries.  The  words  might  **  think 
proper"  are  clearly  limited  by  the  word  ** commensurate" 
with  his  injuries.  The  language  of  the  instruction  would  not 
allow  the  jur>'  to  go  beyond  an  amount  commensurate  with 
plaintiff's  injuries.  But  it  is  argued  that  ** commensurate'^ 
is  not  the  equivalent  of  **  compensatory ",  employed  in 
Talboif  V.  W,  Va,  C.  <&  P.  Ry.  Co,,  42  W,  Va.  560,  and  Peters 
V,  Johnson,  Jackson  &  Co.,  50  W.  Va.  644,  rendering  the  in- 
struction erroneous  for  this  reason.  **  Compensatory "  dam- 
ages are  by  these  cases  distinguished  from  ** punitive"  dam- 
ages, recoverable,  as  a  general  rule,  only  where  defendant  has 
been  guilty  of  some  reckless  indifference  to  plaintiff*  s  right,  or 
other  wanton  or  willful  neglect  of  duty.  As  thus  dis- 
tinguished commensurate  damages  would  imply  nothing  more 
than  compensatory  damages,  that  is,  damages  proportionate 
or  equal  in  measure  or  extent  to  plaintiff's  injuries.  An  in- 
struction using  the  word  commensurate  as  the  equivalent  of 
the  word  compensatory  was  approved  in  Cheeks  v.  Virginia 
Pocahontas  Coal  Company,  (W.  Va.)  82  S.  E.  756.  We  find 
no  error  in  this  instruction. 

Another  error  assigned  is,  the  rejection  of  defendant's  in- 
struction to  return  a  verdict  in  its  favor.  This  prayer  of 
defendant  was  based  on  the  theories,  first,  that  defendant  was 
not  shown  to  have  had  actual  knowledge  of  the  defective  con- 
dition of  the  track ;  second,  that  the  track  was  for  temporary 
purposes  only;  third,  plaintiff's  knowledge  or  means  of 
knowledge,  equal  with  defendant,  of  the  condition  of  the 
track,  and  fourth,  assumption  of  risk  by  plaintiff.  Respect- 
ing the  first  theory,  the  evidence  does  not  sustain  it.  Plain- 
tiff knew  that  the  track  was  laid  over  the  floor  of  the  old  shoj) ; 
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but  he  had  nothing  to  do  with  laying  the  track.  Defendant 
was  bound  to  know,  and  by  reasonable  and  timely  inspection 
and  tests,  to  continue  to  know  that  the  track  was  reasonably 
safe  for  the  operation  of  its  motors,  and  plaintiff  was  en- 
titled to  rely  on  performance  by  defendant  of  this  duty. 
Nor  does  the  evidence  show  plaintiff  had  knowledge  or  equal 
means  of  knowledge  with  defendant  of  the  condition  of  the 
track,  so  as  to  charge  him,  on  the  fourth  theory,  with  assump- 
tion of  risk.  According  to  the  weight  of  the  evidence  the 
dangerous  condition  of  the  track  was  not  so  open  and  appar- 
'cnt,  as  to  charge  plaintiff  with  notice,  and  resultant  assump- 
tion of  the  risk. 

The  damages,  six  thousand  dollars,  for  the  loss  of  a  foot 
ma*'  seem  large ;  but  on  no  legal  principles  are  we  justified  in 
saying  they  are  excessive,  justifying  reversal. 

We,  therefore,  affirm  the  judgment. 

On  Rehearing: 

Two  points  are  again  pressed  for  reversal:  First,  that 
defendant  was  not  negligent;  second,  that  plaintiff  assumed 
the  risk. 

We  have  given  these  points  careful  consideration.  On  the 
first,  it  is  true  the  master  is  not  an  insurer,  that  his  duty  is  to 
use  reasonable  care  to  furnish  his  servant  a  reasonably  safe 
place  to  work.  So  it  is  argued  that  the  master  in  this  case 
could  not  reasonably  have  anticipated  the  injury  to  plaintiff. 
It  is  conceded  the  track  on  which  plaintiff  operated  his  motor 
and  sustained  his  injuries  was  laid  on  an  old  shop  floor,  much 
decayed,  and  though  thought  by  some  reasonably  safe,  while 
repairs  were  going  on,  yet  of  doubtful  strength  and  con- 
sistency to  operate  heavy  motors  upon,  even  as  a  temporary 
makeshift.  Plaintiff  testified  that  rne  of  the  boards,  a  heavv 
two  inch  oak  plank,  eight  or  nine  feet  long,  loose  at  the  end 
next  to  him  as  he  drifted  down  a  slight  incline,  without 
power,  and  upon  the  track  opposite  the  plank,  flew  up  and 
protruded  into  the  cab  of  the  motor  where  he  sat,  catching 
his  leg  and  breaking  it.  If  the  accident  could  have  happened 
as  this  witness  swears,  it  seems  to  us  it  was  negligence  on  the 
part  of  defendant  to  suffer  its  servants  to  operate  heavy 
motors  over  the  track  laid  on  this  old  floor.  We  know  that 
mine  motors  are  necessarily  built  low,  and  are  operated  close 
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to  the  track,  and  loose  boards  on  the  track  would  be  liable  to 
fly  up  and  come  in  on  the  floor  of  the  cab  where  the  motor- 
men  are  required  to  sit,  and  injure  them.  Prom  the  descrip- 
tion of  the  motor  operated  bj^  plaintiff  there  was  an  open 
space  in  front  of  him  through  which  the  plank  injuring  him 
came  into  the  cab.  Much  stress  is  laid  on  the  apparent  con- 
flict between  Yates'  evidence  and  that  of  his  witness  Gravely, 
another  motorman,  who  was  the  first  one  to  come  to  him 
after  the  accident.  Yates  seems  to  say  that  the  board  was 
then  still  sticking  in  his  motor.  Gravely  says,  on  ci*oss- 
examination,  *' there  was  no  plank  in  the  motor  at  that  time.'' 
The  fact  is  material  of  course,  as  tending  to  corroborate 
Yates,  and  his  theory  of  the  accident;  but  we  do  not  think 
it  is  controlling.  Evidently  there  was  considerable  excite- 
ment about  the  motor  at  that  time.  One  or  the  other  of  those 
witnesses  may  have  been  mistaken.  Yates  does  say  that  *'the 
motor  struck  that  board  in  the  middle  and  it  sprung  that 
motor  back  and  I  got  my  leg  out  of  there. ' '  When  this  hap- 
pened the  board  may  have  dropped  down  out  of  the  motor, 
and  though  he  saw  it  at  that  instant,  and  assumed  that  it 
remained  in  the  cab,  he  may  have  been  mistaken  as  to  the 
fact  of  its  being  in  the  cab  at  the  instant  Gravely  got  to  him. 
As  no  other  reasonable  theory  as  to  how  plaintiff  could  have 
sustained  his  injuries  was  oflfered,  we  cannot  ignore  his  evi- 
dence, nor  could  the  jury,  the  triers  of  the  fact,  have  properly 
done  so.  The  physical  facts  shown  in  evidence  do  not  over- 
come plaintiff's  evidence.  No  fact  and  no  witness  says  the 
accident  did  not  occur  just  as  plaintiff  swears  it  did.  One 
witness.  Bowman,  who  arrived  after  Gravely,  swears  the 
plank  was  not  in  the  motor  when  he  saw  it,  that  **they  had 
gotten  it  out."  There  is  a  suggestion  that  there  was  a  hole 
in  the  floor  of  the  cab,  through  which  plaintiff  may  have 
slipped  his  foot,  and  have  been  injured  by  his  own  negligence. 
Evidently  there  was  no  hole  in  the  floor  of  the  cab.  Such  a 
machine  would  not  be  a  safe  one.  INIanifestly  the  hole  or  open 
space  through  which  the  plank  protruded  was  that  in  front  of 
the  cab.  So  we  think  the  jury  on  the  evidence  referred  to 
and  much  other  evidence  in  the  case,  could  have  found,  as 
they  evidently  did,  that  defendant  was  negligent. 
On  the  question  of  assumption  of  risk,  we  do  not  think  we 
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can  say,  from  the  evidence  that  plaintiff  had  such  knowledge 
of  the  defective  track  as  to  put  him  on  notice,  and  thereby 
assumed  the  risk.  Defendant  would  have  us  believe  the 
track  was  reasonably  safe,  and  that  there  were  no  defects 
therein  to  put  it  on  notice.  How  then  can  we  impute  con- 
tributory negligence,  and  assumption  of  risk  to  plaintiff? 
Plaintiff  had  the  right  to  assume  that  the  track  was  reasonably 
safe.  He  was  not  called  upon  to  take  notice  of  the  condition 
of  the  track,  unless  so  apparent  that  he  could  not  shut  his 
eyes  thereto,  without  assiuning  the  risk  of  injuries  therefrom. 
The  duty  of  timely  inspection  and  tests  to  make  and  keep  the 
track  in  a  reasonably  safe  condition  rested  upon  defendant 
So  we  must  overrule  this  point  also. 

We,  therefore,  remain  of  the  opinion  to  affirm  the  judg- 
ment, as  upon  the  original  hearing. 

Affirmed. 


CHARLESTON 

King  v.  Scott. 

Submitted  February  23,  1915.    Decided  March  23,  1915. 

1.  Contracts — Persons  Entitled  to  Sue — Privity, 

Sec.  2  of  ch.  71  of  the  Code,  serial  sec.  3740,  does  not  authorise 
one  not  a  party  to  a  contract  made  for  his  benefit  to  sue  thereon  in 
a  court  of  law,  unless  such  contract  was  made  for  his  sole  benefit, 
(p.  59). 

2.  Sam£ — Persons  Entitled  to  Sue — Privity — Lien  Creditor  of  Gramior 

— Action  Against  Gramtee, 

A  lien  creditor  of  the  grantor  in  a  deed  bj  which  the  land  subject 
to  the  lien  has  been  conveyed  to  a  third  person,  in  consideration  of 
a  certain  sum  in  cash,  and  his  assumption  of  the  valid  liens  thereon 
and  agreement  with  the  vendor  to  settle  the  same,  cannot  maintain 
an  action  at  law  against  the  grantee,  on  such  deed,  for  recovery  of 
the  amount  of  bis  lien  on  the  land.     (p.  59). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Randolph  County. 
Action  by  0.  J-  King  against  C.  H.  Scott.    Judgment  for 
plaintiff,  and  defendant  brings  error. 

Reversed,  Verdict  Set  Aside,  Action  Dismissed. 
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H.  6,  Kump,  for  plaintiff  in  error. 
Arnold  &  Arnold,  for  defendant  in  error. 

POFPENBARGER,    JUDQE : 

The  judgment  against  Scott,  brought  here  for  review,  is  for 
a  debt  originally  made  by  Robert  G.  Read,  Nora  S.  Read  and 
0.  J.  King  in  favor  of  The  Randolph  National  Bank.  The 
bank  recovered  a  judgment  against  all  of  them,  which  was 
satisfied  by  King,  an*  endorser  on  a  note  executed  by  Robert 
6.  Read,  payable  to  Nora  S.  Read  and  first  endorsed  by  her. 

King  claims  Scott  is  liable  for  this  debt  by  virtue  of  the 
provisions  of  a  deed  by  which  Nora  S.  Read  and  her  husband 
conveyed  to  him  a  tract  of  land,  in  consideration  of  the  sum 
of  $1000.00  in  cash  and  his  assumption  of  all  of  the  valid  liens 
upon  it,  as  set  out  and  decreed  in  the  chancery  cause  of  the 
R.  D.  Johnson  Milling  Co.  against  W.  J.  Read  and  Nora  S. 
Read.  In  that  suit,  King  appeared  and  set  up  his  right  to  be 
subrogated  to  the  benefit  of  the  bank's  judgment  against  Nora 
S.  Read,  and,  before  the  date  of  the  deed,  the  court,  awarding 
the  relief  sought  by  his  petition,  had  made  his  claim  a  lien 
on  the  land.  An  order  of  sale  of  the  land  for  satisfaction  of 
the  liens  thereon  had  been  executed,  but  confirmation  of  the 
sale  was  defeated  by  an  up-set  bid  put  in  by  William  J.  Read 
and  C.  H.  Scott.  Later  Read  and  his  wife  conveyed  the  land 
to  Scott  by  the  deed  here  described. 

After  this  conveyance,  there  was  an  appeal  from  the  decree 
by  which  the  land  had  been  ordered  to  be  sold,  but  it  was  dis- 
missed. Still  later,  by  some  procedure  in  the  chancery  cause, 
the  decree  of  sale  was  set  aside  and  the  cause  again  referred 
to  a  commissioner.  Scott's  offer  of  copies  of  these  decrees 
and  proceedings,  as  evidence  in  his  behalf,  was  rejected  and 
the  court,  deeming  his  liability  to  have  been  fixed  by  the 
terms  of  the  deed,  directed  a  verdict  against  him.  In  so  doing 
the  court  based  its  action  on  sec.  2  of  ch.  71  of  the  Code,  serial 
sec.  3740,  the  purpose  of  which  was  relief  from  a  common  law 
defect  revealed  by  the  opinion  in  Hoss  v.  MUne,  12  Leigh.  204. 

A  stranger  to  a  contract  cannot  sue  on  it,  by  virtue  of  this 

statute,  unless  it  was  made  primarily  for  his  benefit.     **In 

ease  where  the  covenant  referring  in  any  manner  to  a  third 
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person  or  stranger,  was  only  incidental  to  the  covenants  be- 
tween the  parties  thereto,  and  not  intended  by  them  to  make 
any  provision  for  such  third  person  or  stranger,  it  would  be 
unjust  to  the  parties  and  inconvenient  in  practice,  to  permit 
such  strangers  to  thrust  themselves  into  the  private  affairs  of 
others,  and  to  demand  the  production  of  private  contracts 
and  sue  thereon."    Johnson  v.  McClung,  26  W.  Va.  659.   The 
covenant  in  that  ease  reads  as  follows:    '*D.  G.  McClung  and 
J.  B.  Anderson  hereby  assume  one-half  of  the  indebtedness  for 
power,  spinner,  looms  and  other  machinery  purchased  by  D. 
G.  Johnson  &  Co.  for  the  sum  of  $700.00  in  specie  of  Mr. 
Da\ad  Johnson.''     Of  this  covenant,  the  court  said:    **Used 
in  the  connection  it  is,  the  word,  'assumed'  does  not  mean, 
that  the  new  members  would  pay  that  amount  to  David  John- 
son, but  would  pay  it  to  D.  G.  Johnson  &  Co.,  the  members  of 
the  old  firm."    Construing  said  statute  found  in  the  Code  of 
1849  and  remaining  unchanged  in  Virginia,  the  supreme  court 
of  that  state  holds  as  follows:     ''Where  a  debtor  sells  and 
conveys  property  to  a  purchaser,  who,  as  part  of  the  con- 
sideration, covenants  that  he  will  pay  certain  debts  of  his 
grantor,  and  the  purchaser  conveys  to  a  second  purchaser, 
who  likewise,  as  a  part  of  the  consideration  for  the  conveyance 
to  him,  covenants  that  he  wnll  pay  the  said  debts  of  the 
original  grantor,  a  motion  for  a  joint  judgment  at  law  in 
favor  of  such  creditor  against  the  original  debtor,  and  each 
of  such  purchasers,  who  have  successfully  covenanted  to  pay 
the  debts,  cannot  be  maintained."     Mcllvnne  v.  Big  Stony 
Lumber  Co.,  105  Va.  613. 

In  the  use  of  the  word  "sole",  the  legislature  seems  clearly 
to  have  intended  to  avoid  a  double  right  of  action  against 
the  covenantor  or  promissor,  on  account  of  a  single  considera- 
tion. As  has  been  stated,  the  statute  was  passed  to  relieve, 
as  far  as  practicable,  from  the  defect  disclosed  by  the  opinion 
in  Foss  V.  Milne,  in  which  Judge  Tucker  warned  against  such 
a  consequence,  saying:  "But  this  leads  to  one  of  two  con- 
sequences, either  that  the  recovery  here  would  not  be  a  bar 
to  the  suit  of  the  representative  of  Mrs.  Smith,  or  it  would  be 
a  bar.  If  it  would  not  be  a  bar,  then  the  defendant  would  be 
twice  charged;  if  it  would  be  a  bar,  then  the  representative 
of  the  promisee  would  be  concluded  by  a  proceeding  to  which 
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he  is  no  party. ' '  This  however,  was  only  one  of  the  grounds 
upon  which  right  of  recovery  in  that  action  was  denied^  A 
technical  common  law  rule  forbade  an  action  upon  a  con- 
tract by  a  stranger  to  it,  unless  the  consideration  moved  from 
him.  even  though  made  for  his  sole  benefit.  It  might  be  made 
incidentally  for  his  benefit  and  yet  another  might  have  a  right 
of  action  upon  it.  In  such  case,  there  would  be  an  exposure 
to  two  actions,  one  by  each  person  benefitted,  if  the  statute 
allowed  an  action  to  any  person  merely  benefitted.  But  the 
limitation  of  the  right  of  action  to  the  person  for  whose  sole 
benefit  the  contract  was  made  remedies  the  common  law  defect 
without  such  exposure.  In  his  discussion  of  the  opinion  in 
Jones  V.  Thomas,  21  Gratt.  96,  Judge  Johnson  said  in  Johnson 
V.  Mrdlung,  cited:  *'But  I  am  convinced  that  both  would  not 
under  the  statute  be  entitled  to  maintain  an  action.  If  one 
could  sue  on  it,  the  other  could  not.  It  was  not  intended  for 
the  benefit  of  both  in  the  sense  that  either  could  sue  on  it.'^ 
And  though  other  reasons  for  his  conclusion  in  that  case  were 
pven,  he  carefully  guarded  against  exposure  to  double 
actions  for  the  same  thing.  That  one  who  conveys  property 
to  another  in  consideration  of  the  latter 's  assumption  of  a 
lien  thereon  may  sue  the  grantee  on  the  covenant  to  pay  the 
lien  is  well  settled.  Jones  v.  Thomas,  21  Gratt.  98 ;  Ross  v. 
MUne,  12  Leigh  204. 

The  material  difference  between  rights  of  action  on  deeds 
poll  and  deeds  inter  partes  does  not  relieve  the  situation.  As 
to  the  former,  the  rule  is  more  liberal,  but  a  promise  or 
covenant  to  pay  the  third  party,  or  the  equivalent  thereof,,  is 
essential.  In  Johnson  v.  McChing,  the  absence  of  any  promise 
to  pay  to  David  Johnson  w^as  observed  and  considered 
practically  decisive.  In  Jones  v.  ThomaSy  the  insttniment 
relied  upon  was  under  seal  and  signed  by  the  obligor  only. 
The  debt  it  evidenced  was  originally  due  from  W.  A.  Jones 
to  6.  W.  Jones  and  it  bound  Abijah  Thomas  to  pay  it. 
Though  both  Joneses  were  named  in  it,  the  court  held  W.  A. 
Jones  could  recover  the  amount  from  Thomas  on  his  obligation 
to  pay  it,  notwithstanding  the  money  would  go  ultimately 
to  G.  W.  Jones.  The  execution  of  the  paper  was  incidentally 
beneficial  to  6.  W.  Jones,  for  Thomas  assumed  the  debt  due 
him,  but  he  assumed  it  as  part  of  the  consideration  for  land 

76  W.  Va. 


62  Kino  r.  Soott.  [March  1915. 

purchased  at  the  same  time  from  W.  A.  Jones,  it  having  been 
a  purchase  money  lien  thereon.  Hence  the  contract  was 
primarily  for  the  benefit  of  W.  A.  Jones  to  whom  the  paper 
was  delivered,  and  it  could  not  have  been  for  the  sole  benefit 
of  G.  W.  Jones.  In  Land  Company  v.  Newherryj  95  Va.  119, 
the  court  expressed  this  view  harmonizing  with  those  here 
stated:  ''If  one*  of  the  objects  of  the  statute  was  to  abolish 
the  distinction  between  deeds  inter  partes  and  deeds  poll  in 
the  respect  referred  to,  and  to  bring  the  former  within  the 
rule  of  the  common  law  applicable  to  the  latter,  it  was  clearly 
not  intended  to  change  that  part  of  the  rule  that  only  a  person 
named  or  definitely  pointed  out  in  a  deed  as  the  beneficiary 
can  sue  thereon,  and  this  was  not  its  effect.  The  statute  does 
not  enable  one,  who  is  not  a  party  to  the  deed,  to  maintain 
an  action  thereon,  unless  he  is  plainly  designated  by  the  in- 
strument as  the  beneficiary,  and  the  covenant  or  promise  is 
made  for  his  sole  benefit." 

The  deed  here  involved  neither  names  any  creditors  nor 
indicates  them  otherwise  than  by  reference  to  the  decree. 
The  acceptance  thereof  bound  the  grantee  to  **  assume  and 
settle"  only  the  valid  liens  so  set  out.  Obviously  this  covenant 
was  made  with  the  grantors  and  primarily  for  their  benefit, 
and  only  for  the  incidental  benefit  of  the  lienholders.  More- 
over, the  covenant  was  not  absolute  for  it  was  to  pay  only 
the  valid  liens,  and  the  covenantor  was  expressly  relieved 
from  payment  of  any  lien  that  should  be  rejected  on  an 
appeal. 

As  interpreted  by  the  plaintiff,  the  statute  would  permit 
him  to  recover  here,  on  this  deed,  a  sum  of  money  the  right 
to  which  may  still  be  in  litigation  in  another  suit.  If  he  has 
any  right  of  action,  it  accrued  at  once  on  the  delivery  of  the 
deed,  when  the  right  of  appeal  had  not  expired,  and  he  could 
then  have  recovered,  notwithstanding  the  possibility  of  a 
reversal  of  the  decree  and  rejection  of  his  claim  as  a  lien  on 
the  land,  and  in  spite  of  the  provision  relieving  the  grantee 
from  obligation  as  to  it,  in  that  event. 

His  remedy  is  obviously  in  the  equity  suit  in  which  he  has 
asserted  his  claim.  There  he  will  ultimately  obtain  such  relief 
as  he  is  entitled  to,  in  such  manner  as  will  amply  protect  the 
rights  of  all  other  interested  parties. 
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For  these  reasons,  the  judgment  complained  of  will  be 
reversed,  the  verdict  set  aside  and  the  action  dismissed,  but 
without  prejudice  to  King's  right  to  have  recourse  to  the  land 
mentioned  and  described  in  the  deed,  for  the  enforcement  of 
any  right  he  may  have  respecting  the  same. 

Reversed,  Verdict  Set  Aside,  Action  Dismissed, 


CHARLESTON 

Qarten  v.  Layton  et  als. 

Submitted  March  2,  1915.    Decided  March  23,  1915. 

1.  Equity — Bill  of  Beview — Evidence  Beviewdble — Depositions, 

On  a  bill  of  review  for  error  of  law,  the  court  cannot  consider  the 
evidence  by  way  of  review  of  itB  former  findings  as  to  issues  of 
fact,  but  it  may  examine  the  depositions  to  ascertain  whether  there 
is  any  evidence  therein,  tending  to  establish  facts  put  in  issue  by 
the  pleadings,  and  essential  to  the  relief  granted,  or  whether  evi- 
dence sufficient,  if  uncontradicted,  to  warrant  relief,  is  opposed  by 
contradictory  evidence  so  as  to  create  an  issue  respecting  the  right 
to  relief .     (p.  66). 

2.  Evidence — Adminiom — Probative  Effect. 

Facts  admitted  in  pleadings  and  evidence  must  be  considered  in 
connection  with  all  the  other  facts  set  up  in  the  pleadings  in  which 
they  are  found  and  the  testimony  disclosing  them,  upon  the  inquiry 
as  to  their  legal  effect,    (p.  67). 

3.  Deeds — Defective  Execution — Contract  of  Sale. 

A  paper  having  all  the  requisites  of  a  deed,  except  the  seal,  may 
operate  as  a  contract  of  sale,  passing  the  equitable  title  to  the  land, 
(p.  68). 

4.  Same — Contract  of  Sale — Defective  Deed — Acceptance  of  Grantee. 

Though  not  executed  in  pursuance  of  an  oral  contract  of  sale,  such 
a  paper  becomes  a  contract  by  acceptance  thereof  on  the  part  of  the 
intended  grantee,    (p.  68). 

5.  Vexdcr  and  Purchases — Contract  of  Sale— Consideration — Gifts, 

That  the  consideration  for  such  contract  is  made  payable  to 
strangers  thereto  by  way  of  gift  does  not  preclude  its  validity  as  a 
contract,     (p.  68). 

6.  DvKXi^— Contract  of  Sale — Defective  Deed — Effect  of  Acceptance. 

Acceptance  thereof  by  the  intended  grantee,  binds  him  to  pay- 
ment of  the  money  as  directed  by  the  instrument,     (p.  68). 
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7.  Trusts — Contract    of    Sale — Payment    of    Cotmderaiion    to    Third 

Person, 

Such  a  contract  impresses  the  land  it  embraces  with  a  trust  in 
favor  of  the  persons  to  whom  it  directs  payment  of  the  purchase 
money  by  the  vendee,     (p.  68).  ' 

8.  Specific  Performance — Vendor  and  Purchaser — Contract  of  Sale- 

Inadequacy  of  Price. 

Mere  inadequacy  of  the  price  in  a  contract  of  sale  of  land  does 
not  alone  warrant  rescission  or  cancellation,  nor  preclude  specific 
performance,  thereof,     (p.  68). 

(Ta'nch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Suit  by  Jane  Garten  against  J.  AV.  Layton  and  others. 
Prom  a  decree  on  a  bill  of  review,  reversing  decree  and  grant- 
ing the  relief  sought  by  the  original  bill,  the  defendant  named 
appeals. 

Reversed, 

A,  M,  Belcher,  for  appellant. 

J.  TF.  Kennedy  and  U,  S.  Albertson,  for  appellee. 

POFPENBARGER,    JuDGE  : 

This  appeal  is  from  a  decree  on  a  bill  of,  review  for  error 
of  law,  reversing  a  former  decree  in  the  cause,  and  granting" 
the  relief  sought  by  the  original  bill. 

George  Belcher  an  aged  man  owning  a  tract  of  land  con- 
taining 444  acres,  more  or  less,  executed  a  paper  which,  but 
for  the  lack  of  a  seal,  would  have  been  a  .deed  conveying  the 
land  to  J.  W.  Layton,  a  Fon-in-law,  for  and  in  consideration  of 
the  sum  of  $4010.00  which,  by  a  provision  of  said  instrument, 
was  to  be  paid  to  the  following  persons,  described  as  heirs,  in 
the  following  amounts:  Margaret  Layton,  daughter,  $500.00; 
Sarah  Pinson,  daughter,  $500.00 ;  the  heirs  of  a  deceased  son, 
Samuel  Belcher,  $500.00,  to  be  equally  divided  among  them; 
the  heirs  of  Polly  Crowder,  a  deceased  daughter,  $500.00,  to 
be  equally  divided  among  them;  Mack  Belcher,  son  $500.00 r 
Jane  Garten,  daughter,  $200;  Thomas  and  William  Garten, 
grandsons,  $150.00  each;  James  Garten,  grandson,  $100.00; 
Bettie  Belcher,  widow  of  a  deceased  brother,  $100.00;  Albert 
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and  Lewis  Belcher,  nephews,  $100.00  and  $50.00,  respectively ; 
Bartley  Belcher,  brother,  $100.00;  John  and  Henry  Layton, 
grandsons  and  sons  of  grantee,  $100.00  each;  Emma  Patter- 
son, $100.00 ;  Mary  Hudnall,  niece,  $50.00 ;  and  Robert  Dun- 
lap,  $100.00. 

This  paper  as  well  as  the  certificate  of  acknowledgment 
thereof  is  dated,  Sept.  23,  1907,  and  was  admitted  to  record, 
Peby.  8,  1909.  George  Belcher  died  about  two  years  later, 
Febrv.  18.  1911.  Just  one  month  after  his  death,  this  suit 
was  instituted  by  his  heirs  to  annuU  said  instrument  and  set 
it  aside  on  the  ground  of  alleged  mental  incompetency  on  the 
part  of  Belcher,  and  undue  influence  exerted  over  him  in  the 
execution  thereof  and  lack  of  a  seal.  By  way  of  preventive 
relief,  an  injunction  restraining  the  cutting  of  timber  on  the 
land,  by  J.  O.  McDermitt  and  Mason  Long,  to  whom  Layton 
had  sold  it,  was  sought.  Several  of  the  other  heirs  of  Belcher 
filed  answers  by  which  they  admitted  the  allegations  of  the 
bill  and  joined  in  the  prayer  thereof.  Layton 's  answer  put 
in  issue  all  the  material  allegations  thereof,  except  that  of 
the  lack  of  the  seal,  averred  title  in  himself,  legal  as  well  as 
eqiutable,  notwithstanding  the  omission  of  the  seal,  and 
prayed  an  adjudication  of  the  validity  of  the  paper  and 
perfect  titie  in  himself. 

The  large  amount  of  testimony  taken  on' the  issues  raised 
pertained,  for  the  most  part,  to  the  mental  condition  of 
George  Belcher  and  was  conflicting.  Deeming  the  evidence 
adduced  in  support  of  the  bill  insufficient,  the  court,  on  Nov. 
18,  1912,  denied  the  relief  therein  prayed  for,  dismissed  it, 
and,  on  Layton 's  answer  and  cross-bill,  adjudged  the 
instrument  in  question  to  be  valid  and  the  title  to  the  land  to 
be  in  Layton,  subject  to  the  vendors  lien  reserved  by  the 
paper.  By  leave  of  the  court,  the  bill  of  review  for  error  of 
law  was  filled,  March  28,  1913,  and,  upon  it,  a  decree  was 
entered,  Oct.  24,  1913,  declaring  the  instrument  in  question 
is  invalid  to  convey  or  pass  title  to  the  land  and  is  not  the 
deed  of  George  Belcher  and  that,  upon  his  death,  the  land 
descended  to  his  heirs  and  vested  in  them,  and  accordingly 
vacating,  setting  aside  and  annulling  the  decree  of  Nov.  18, 
1912.     Thereupon  Layton  excepted  and  asked  the  court  to 
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modify  its  decree  so  as  to  leave  in  him  the  equitable  title  and 
declare  the  heirs  seized  of  the  legal  title  only. 

Though  the  bill  of  review  offered  no  new  evidence  and  com- 
plains of  matter  of  law  only,  resort  is  had  to  the  evidence  as 
the  basis  of  the  argument  to  sustain  the  decree.  At  the  same 
time,  the  narrowness  of  the  scope  of  judicial  action  on  a  bill 
of  this  class  is  admitted.  The  errors  correctible  on  a  bill  of 
review  for  error  of  law  must  appear  on  the  face  of  the  decrees, 
orders  and  proceedings  in  the  cause,  arising  on  the  facts  ad- 
mitted by  the  pleadings  or  stated  as  facts  in  the  decrees. 
Being  parts  of  the  pleadings,  exhibits  may  be  considered.  So 
may  a  report  of  a  judicial  sale,  because  made  a  part  of  the 
court's  proceedings.  Dunn's  Exrs.  v.  I\*enick,  40  W.  Ya.  349, 
363;  Core  v.  Strickler,  24  W.  Va.  689;  Lorentz  v.  Lorentz,  32 
W.  Va.  556;  Middleton  v.  Selhy,  19  W.  Va.  167;  Thompson  v. 
Edwards,  3  W.  Va.  659.  The  rule  observed  in  Middleton  v. 
Selhy,  cited,  seems  to  authorize  the  court  to  examine  the 
record  far  enough  to  see  whether  there  is  any  evidence  tend- 
ing to  sustain  an  allegation  of  fact  as  to  which  an  issue  has 
been  made,  but  not  to  weigh  such  evidence,  if  found,  by 
way  of  review  of  the  former  action  thereon.  In  the  syllabus 
of  that  case,  the  general  rule  inhibiting  resort  to  the  evidence 
seems  to  be  qualified  to  that  extent.  It  says:  **But  in 
determining  this  question,  (what  is  error  of  law  apparent  on 
the  face  of  the  decree),  it  is  necessary  to  look  at  the  whole 
record  including  the  testimony  to  ascertain,  whether  upon  the 
whole  case  error  of  law  has  been  committed."  No  express 
interpretation  of  this  limitation  is  found  in  the  opinion  filed 
in  that  case,  but,  by  its  inquiry  as  to  the  existence  of  evidence 
to  sustain  issues  raised  by  the  pleadings,  the  court  applied  it 
without  an  express  or  formal  interpretation  and  so  revealed 
its  meaning.  It  is  clearly  susceptible  of  such  use  without 
violation  of  the  spirit  or  principle  of  the  general  rule.  If  we 
assume  the  filing  of  a  mass  of  depositions  in  support  of  an 
issue,  containing  not  a  word  of  testimony  tending  to  sustain 
it,  or  establish  an  indispensable  element  thereof,  a  good 
illustration  of  its  office  will  be  disclosed.  No  decree  on  an 
allegation  properly  denied  and  not  in  any  sense  proved  has  a 
foundation  or  basis  in  law,  and  an  inquiiy  as  to  whether 
there  is  any  evidence  at  all  does  not  involve  the  function  of 
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weighing  what  admittedly  is  evidence  nor  determination  of 
its  probative  value.  It  is  not  a  review  of  a  finding  as  to 
matter  of  fact  for,  in  ease  of  a  total  absence  of  evidence,  there 
is  no  issue  of  fact  to  try  or  that  could  have  been  determined 
by  the  entry  of  the  decree.  Such  an  inquiry  is  a  purely  legal 
one.    The  allegation  falls  for  want  of  proof. 

Notwithstanding  the  answer  specifically  denies  the  allega- 
tions of  mental  incompetency  and  undue  influence,  it  is 
claimed  the  truth  of  both  arises  by  necessary  inference  from 
facts  averred  by  it.  Substantially  these  are  that  the  defend- 
ant, for  twenty  years,  maintained  and  clothed  Belcher  and 
provided  for  him  the  necessaries  of  life,  furnished  him  such 
money  as  he  required,  and  expended  for  him  money  in  pay- 
ment of  his  taxes  and  so  prevented  loss  of  his  real  estate ;  that 
Belcher  had  no  other  means  of  support  and,  by  reason  of  his 
advanced  age,  required  almost  constant  attention  from 
respondent  and  his  family  for  about  two  and  one  half  years 
before  his  death ;  that  the  services  thus  rendered  constituted 
the  sole  inducement  to  the  execution  of  the  paper;  and  that 
it  was  not  solicited  or  sought  in  any  way.  An  inference  from 
these  facts  of  the  existence  of  a  state  of  mental  incompetency 
in  contradiction  of  positive  averments  of  the  existence  of  an 
unusually  clear  and  strong  mind  for  a  man  of  Belcher's  age, 
full  possession  of  his  mental  faculties  at  the  date  of  the 
execution  of  the  paper  and  knowledge  and  understanding  of 
his  action  in  so  doing  would  not  be  warranted  by  any  rule  of 
interpretation  revealed  in  the  argument.  Positive  and  direct 
statements  are  not  overthrown  by  mere  inferences.  Nor  are 
these  facts  inconsistent  with  a  state  of  competency.  There 
may  have  been  mental  competency  attended  by  physical  in- 
capacity for  business.  Mental  competency  to  execute  a  deed 
or  make  a  will  is  not  inconsistent  with  bad  management  or 
lack  of  capacity  for  successful  prosecution  of  business  enter- 
prises. For  all  that  appears  in  the  pleadings,  Belcher  may 
have  been  ''land  poor''  and,  in  his  need  of  money  and 
averseness  to  disposition  of  his  lands,  he  may  have  availed 
himself  of  the  jErenerosity  of  his  daughter  and  son-in-law,  as 
a  matter  of  preference.  Nor  is  it  possible,  consistenly  with  the 
rules  of  interpretation,  to  treat  these  facts  as  constituting  an 
admission  of  undue  influence.    They  are  given  in  the  answer 
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as  constituting  the  basis  of  Belcher's  motive  for  the  provision 
made  for  his  son-in-law  and  the  imposition  upon  him  of  tke 
trust  created  in  favor  of  other  relatives.  They  are  expressly 
put  into  the  answer  for  this  purpose  and  no  other,  and  it 
would  be  a  flagrant  perversion  of  the  purpose  of  the  pleader 
to  turn  them  to  an  entirely  different  one.  Besides,  all  fraud 
and  undue  influence  are  expressly  and  emphatically  denied. 

Like  argument  is  based  upon  facts  admitted  in  the  testi- 
mony of  Layton  and  A.  M.  Belcher,  the  latter  having  pre- 
pared the  instrument.  Layton  and  his  sons  acted  as 
messengers  of  George  Belcher  in  some  of  his  communications 
with  A.  M.  Belcher,  pertaining  to  its  preparation.  By  them 
he  sent  for  A.  M.  Belcher.  The  scrivener  says  he  prepared 
two  papers,  one  a  deed  of  trust  securing  payment  of  the 
contemplated  bounties,  which  Belcher  refused  to  execute! 
These  facts  are  not  inconsistent  with  voluntary  and  intelligent 
action  on  the  part  of  the  donor.  Assuming  him  to  have  been 
in  full  possession  of  his  mental  faculties,  as  these  and  other 
witnesses  say  he  was,  he  could  consistently  make  such  use  of 
his  son-in-law  and  grandsons  as  is  disclosed  by  their  testi- 
mony, and  there  is  nothing  conclusive  in  the  fact  that  he  chose 
to  sign  one  paper  and  not  the  other.  This  fact  is  favorable 
rather  than  unfavorable  to  the  defendant.  Under  no 
principle  of  law  can  the  unfavorable  part  of  the  testimony  of 
witnesses  be  taken  to  the  exclusion  of  the  favorable  portion 
thereof.  It  must  be  considered  in  its  entirety.  Wigmore  Ev. 
Sec.  2099. 

Assuming  the  execution  of  the  paper  to  have  been  the 
voluntary  and  intelligent  act  of  Belcher,  it  is  necessary  to 
say  what  its  effect  was.  There  was  no  consideration  except 
future  compliance  with  conditions  annexed.  Nevertheless,  it 
may  well  he  considered  as  an  offer  in  writing,  acceptance  of 
which  would  convert  it  into  a  contract,  provided  payment  of 
the  stipulated  sums  of  money,  to  third  persons,  would  suflSce 
as  matter  of  consideration.  Assuming  this  to  be  true,  the 
paper,  after  acceptance,  contained  all  the  essential  elements 
of  a  contract.  It  was  accepted  while  George  Belcher  was  yet 
alive.  Layton  caused  the  paper  to  be  recorded  and  asserted 
his  claim  of  title  to  the  land.  The  bill  admits  he  had  sold  the 
timber  on  it  and  that  his  vendees  thereof  had  been  cutting  it 
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for  some  time  before  the  institution  of  the  suit,  and,  also,  that 
he  had  executed  an  oil  and  gas  lease  of  the  land.  Under 
principles  declared  in  Capehart  v.  Hale,  6  W.  Va.  547,  these 
acts  were  sufficient  to  bind  Layton  to  the  terms  of  the  offer. 
As  to  him,  his  verbal  acceptance  bound  him  by  an  oral  con- 
tract. Ilis  subsequent  acts  were  the  equivalent  of  his  signa- 
ture to  the  paper. 

That  payment  of  the  money  stipulated  as  the  consideration 
was  to  be  made  to  third  persons  does  not  invalidate  the  con- 
tract.   The  land  was  not  a  gift  to  Layton.    He  was  required 
to  pay  $4010.00  for  it.    The  price  may  have  been  inadequate 
and  there  may  have  been  a  partial  gift  to  him,  but  that  is 
not  a  matter  of  which  the  heirs  can  complain.    It  belonged  to 
George  Belcher  and  he  could  make  such  disposition  of  it  as 
he  saw  fit.    The  provisions  made  for  them  are  likewise  gifts. 
Inadequacy  of  price  alone  is  not  generally  regarded  as  suf- 
fient  ground  for  refusal  of  specifiee  performance  of  a  con- 
tract of  sale.     Waterman  Sp.  Perf.  Sec.  179;   Story's  Eq. 
Jur.  Sec.  244;  Hale  v.  Wilkinson,  21  Gratt.  75;   Talley  v. 
Iiohinso7i's  Assignee,  22   Gratt.    888;   Ambrouse's   Heirs   v. 
Keller,  22  Gratt.  769;  White  v.  McGannon,  29  Gratt.  511; 
Steams  v.  Beckham^  31  Gratt.  379.     The  charges  of  incom- 
petence and  fraud  having  failed,  inadequacj'  of  price  is  the 
only   remaining   ground   of   impeachment   and   that   is   not 
enough.  "Whether  right  of  action  at  law  on  the  contract  would 
be  in  the  persons  to  whom  the  consideration  was  directed  to 
be  paid  or  the  personal  representative  of  the  vendor,  it  is  not 
necessary  to  decide.     The  latter  clearly  have  a  remedy  in 
equity,  since  the  contract  impresses  upon  the  land  a  trust  in 
their  favor.    Matlteny  v.  Furguson,  55  W.  Va.  656;  Roberts 
V.  Coleman,  37  W.  Va.  143;  Hooper  v.  Hooper,  32  W.  Va. 
526;  Hogg  v.  Browning,  47  W.  Va.  22;  Pondexter  v.  Green,  6 
Leigh  504. 

Lack  of  a  seal  prevented  the  legal  title  from  passing  to 
Layton,  but  he  obtained  the  equitable  title,  and  could  have 
required  the  heirs  to  convey  the  legal  title,  if  he  had  sought 
such  relief  by  his  answer  and  cross-bill.  Boggess  v.  Scott,  49 
W.  Va.  316 ;  Watson  v.  Wells,  5  Conn.  468. 

Error  in  the  decree  complained  of  is  rendered  apparent  by 
the  principles  and  conclusions  here  stated.     Accordingly  it 
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must  be  reversed  and  annulled ;  but,  proceeding?  to  grant  such 
relief  on  the  bill  of  review  as  the  circuit  court  should  have 
granted,  this  court  will  modify  and  correct  the  decree  of 
Nov.  18,  1912,  by  insertion  therein  of  the  word,  '* contract," 
in  lieu  of  the  word,  **deed,"  after  the  word,  ** subsisting," 
and  insertion  of  the  words,  *' equitable  title,''  in  lieu  of  the 
word,  *' titles,''  in  the  last  sentence  thereof,  but  without 
prejudice  to  the  rights  of  the  beneficiaries  of  said  trust  to 
eniorcoment  of  the  same  by  any  proper  proceeding  ami  of 
the  vendee  of  the  land  to  enforcement  of  conveyance  of  the 
legal  title  on  payment  of  the  amounts  charged  on  the  land: 
all  of  which  will  be  certified  to  the  circuit  court  of  Kanawha 
County. 

Reversed. 


CHARLESTON 

Kersey  v.  Kersey  et  al. 
Submitted  February  5,  1915.    Decided  IMarch  23,  1915. 

Trusts — Knforccment  in  Equity — Acquisiiian  of  Property. 

Where  one  obtains  the  legal  title  to  property  through  the  inflnence 
of  a  relation  of  confidence  and  trust,  under  such  circumstances  that 
he  ought  not  in  equity  and  good  conscience  to  hold  and  enjoy  the 
same  as  against  the  other  party  to  the  relation,  equity  will  impress 
the  property  with  a  trust  in  favor  of  the  latter. 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  ^Mercer  County. 
Suit  by  W.  W.  Kersey  against  J.  L.  Kersey  and  others. 
From  decree  for  plaintiff,  the  defendant  named  appeals. 

Affirmed. 

Sanders  d'  Crockett  and  JiUssell  S.  lUfz,  for  appellant. 
Frencli  &  Easley  and  Harolel  A.  RiiZy  for  appellee. 

Robinson,  Prestoent: 

By  this  suit  two  brothers  are  in  contest  over  the  ownership 
of  a  laundry.    The  plaintiff  says  that  the  plant  and  business  is 
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his.  The  defendant  quite  as  insistently  says  that  it  belongs  to 
him.  Each  denies  that  the  other  has  any  right.  Yet  the 
recoi"d  plainly  enough  establishes  that  the  claim  of  each  is  so 
broad  as  not  to  be  just,  and  that  the  chancellor  did  not  very 
far  miss  the  mark  of  sound  equity  when  he  rendered  a  judg- 
ment herein  not  unlike  the  proverbial  one  of  Solomon. 

The  object  of  the  bill  is  to  have  the  defendant  enjoined  from 
interfering  with  the  plaintiff's  possession  and  management  of 
the  prcp^Tty  and  lusine^s  and  to  have  the  plaintiff  declared  to 
be  the  sole  owner  thereof.  The  defendant,  claiming  to  be  the 
sole  owner  of  all  the  property  and  business,  was  proceeding 
to  oust  the  plaintiff  therefrom  when  the  suit  was  instituted. 
The  court  has  decreed  to  each  a  particular  interest.  The 
defendant  has  appealed. 

It  is  essential  that  we  state  from  the  record  only  such  of 
the  facts  as  show  the  true  relation  of  the  parties  to  each  other, 
and  their  relation  to  the  property  involved.  This  will  dis- 
close the  meat  of  the  case. 

W.  W.  Kersey,  the  plaintiff,  and  one  Bentley,  as  partners, 
several  years  ago  built  up  a  laundry  business  in  Bluefield. 
Having  acquired  real  estate  and  mortgaged  the  same,  they 
found  it  essential  to  the  promotion  of  the  enterprise  that  they 
turn  it  into  an  incorporated  company.  Of  the  capital  stock  of 
fifteen  thousand  dollars,  each  took  shares  to  the  amount  of  five 
thousand.  The  remaining  stock,  amounting  to  five  thousand 
dollars,  was  to  be  sold  to  others.  Three  of  these  shares  were 
sold  to  the  defendant  J.  L.  Kersey,  who  at  that  time  was  a 
justice  of  the  peace  at  Bluefield.  Other  small  amounts  were 
placed  here  and  there,  until  there  remained  twenty-three 
shares  unsold  in  the  treasury  of  the  company.  Friction  arose 
between  W.  W.  Kersey  and  Bentley.  It  developed  into  an 
effort  on  the  part  of  each  to  get  control  of  the  corporation  by 
buying  sufficient  additional  stock,  so  as  to  oust  the  other  from 
participation  in  the  management*  Discovering  that  Bentley 
was  seeking  to  obtain  control,  W.  W.  Kersey  sought  the  aid  of 
his  magistrate  brother.  Things  were  so  managed  by  them 
through  the  aid  of  a  third  party  that  the  remaining  twenty- 
three  shares  as  well  as  two  of  Bentley 's  shares  passed  into 
their  control,  being  taken  over  in  the  name  of  J.  L.  Kersey. 
This  gave  them  a  majority  of  the  stock.    But  it  was  Bentley's 
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turn  next.  Pour  shares  of  his  stock  as  well  as  four  shares  of 
W.  W.  Kersey's  stock  had  been  pledged  as  collateral  to  a 
note  in  bank.  When  the  note  matured,  Bentley  brought  about 
a  sale  of  the  collateral,  so  that  a  brother-in-law  of  his  became 
the  purchaser  of  the  same.  Bentley  did  this  by  keeping  from 
W.  W.  Kersey  the  fact  that  the  note  had  matured  and  that 
a  sale  of  the  collateral  was  pending.  Prior  to  this,  J.  L. 
Kersey  had  removed  from  Bluefield  to  Hinton,  where  he  was 
managing  a  hardware  business.  Again  W .  W.  Kersey  sought 
the  advice  and  aid  of  his  brother.  Legal  proceedings  against 
the  sale  of  the  collateral  were  begun.  J.  L.  Kersey  came  to 
Bluefield  to  assist  his  brother  in  regaining  control  of  the  busi- 
ness. He  sought  to  purchase  shares  of  the  stock  from  other 
parties,  but  did  not  succeed  far  enough  to  regain  control  for 
his  brother  as  against  Bentley.  Soon  thereafter  Bentley  sud- 
denly died.  Later,  J.  L.  Kersey  succeeded  in  getting  in  irom 
Bentley 's  brother-in-law  the  eight  shares  of  stock  which  he 
had  purchased  at  the  sale  of  the  same  as  collateral.  Thus, 
again  the  laundry  business  was  in  complete  control  of  the 
Kersey  interests.  By  the  death  of  Bentley  the  enterprise  was 
freed  from  the  friction  that  had  previously  existed  between 
those  interests  and  the  Bentley  interests.  The  Kersey  stock 
prevailed,  a  new  board  of  directors  was  elected,  and  the  re- 
maining Bentley  interests  were  excluded  from  the  manage- 
ment. 

For  several  months  thereafter  W.  W.  Kersey  continued  the 
business.  Ilis  brother,  living  at  Hinton,  rendered  only  such 
aid  as  his  situation  afforded.  That  he  had  become  the  adviser 
of  his  brother  toward  saving  the  enterprise  from  control  by 
the  Bentley  interests,  and  the  manager  of  the  financial  affairs 
tending  to  that  end,  plainly  appears.  But  it  quite  as  clearly 
appears,  that  he  had  been  drawn  into  all  this  out  of  a  desire 
to  protect  his  brother  and  save  the  business  to  the  latter  as 
against  the  Bentley  interests.    Brotherly  interest,  rather  than 

9 

attractive  financial  investment,  brought  him  into  the  matter. 
He  was  not  a  laundrvman.  At  no  time  was  he  directlv  con- 
nected  with  this  laundry  business. 

While  J.  L.  Kersey  was  regaining  control  of  the  stock,  he 
deemed  it  best  to  take  from  W.  W.  Kersey  a  transfer  of  the 
stock  which  the  latter  held.    He  states  that  his  reason  for  this 
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was  that  he  did  not  believe  his  brother  competent  to  handle 
the  financial  affairs,  and  that  in  order  properly  to  handle 
them,  it  was  necessary  for  him  to  have  the  stock  in  his  name. 
He  says  that  his  brother  was  leaving  the  stock  certificates 
lying  around  where  anyone  could  obtain  them.  So  at  the 
request  of  J.  L.  Kersey,  his  brother  transferred  to  him  forty 
shares,  retaining  only  five.  As  the  stock  then  stood,  it  was 
considered  worthless  in  actual  money  value.  Still  J.  L.  Kersey 
executed  his  note  to  W.  W.  Kersey  for  a  sum  representing  the 
stock.  It  is  conceded  that  the  understanding  between  the 
parties  was  that  the  note  was  not  to  be  paid,  that  the  stock 
was  to  be  returned  to  W.  W.  Kersey  if  they  were  successful 
in  making  it  valuable,  and  that  in  any  event  the  note  was  to 
be  destroyed.  That  J.  L.  Kersey  held  the  forty  shares  of  stock 
in  trust  for  his  brother  can  not  be  gainsaid.  He  took  it  over 
to  aid  the  efforts  into  which  he  had  been  drawn  for  the 
protection  of  his  brother,  as  well  as  to  aid  efforts  which  by 
reason  of  his  having  been  drawn  into  the  matter  were  now 
necessary  for  his  own  protection.  In  a  sense  he  had  become 
the  partner  of  his  brother.  The  primary  object  of  that  in 
the  nature  of  a  partnership  between  them  was  to  protect  W. 
W.  Kersey  from  being  ousted  by  the  other  interests  and  thus 
losing  all  efforts  and  money  he  had  put  in  the  business.  Later 
their  joint  relation  developed  into  one  having  for  its  object 
the  saving  of  the  efforts  and  money  they  had  both  put  in  on 
the  former  score.  They  were  working  together,  for  one 
another.  The  relation  was  one  of  mutual  trust,  confidence, 
and  protection — one  not  unnatural  for  brothers. 

Though  the  Kerseys  obtained  control  of  the  laundry  plant 
and  business,  large  indebtedness  secured  by  deed  of  trust 
liens  was  hanging  over  the  same.  This  indebtedness  for  a 
time  they  carried.  Later,  the  property  was  allowed  to  go  to 
sale  under  the  deeds  of  trust.  It  was  bought  on  behalf  of  the 
Kerseys,  as  we  decide  from  the  record,  though  J.  L.  Kersey 
claims  that  it  was  purchased  for  himself,  while  W.  W. 
Kersey  claims  that  it  was  purchased  wholly  on  his  behalf. 
It  was  bought  at  a  very  advantageous  figure.  Indeed  the 
Kerseys  planned  that  the  sale  should  come  their  way  and 
succeeded  well  in  that  regard.  All  other  interests  were  of 
course  foreclosed  by  the  sale.     The  purchase  gave  them  the 
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property  independent  of  all  others,  so  that  they  might  take 
a  new  start  with  much  more  hope  of  saving  the  efforts  and 
money  they  had  theretofore  invested.^  The  title  was  taken  in 
the  name  of  Pollock,  an  officer  of  the  bank  which  advanced 
the  amount  necessary  to  pay  the  purchase  money.  In  other 
words,  the  title  was  held  by  Pollock  as  security  for  the  loan. 
Writings  in  this  behalf  attested  that  when  the  money  was 
fully  paid,  Pollock  was  to  transfer  the  title  to  J.  L.  Kersey. 
The  note  for  the  loan  was  given  in  his  name.  It  is  upon  this 
purchase  in  the  name  of  J.  L.  Kersey  and  the  giving  of  an 
obligation  therefor  in  his  name,  that  he  bases  his  claim  as 
sole  owner  of  the  property. 

After  the  purchase  of  the  property  the  laundry  business  was 
continued  under  the  direct  management  of  W.  "W.  Kersey  as 
before.  J.  L.  Kersey  continued  in  business  at  Hinton.  Thus 
matters  went  on  from  the  latter  part  of  1911  to  the  early  part 
of  1913.  The  relation  which  had  grown  up  between  the 
parties  in  regard  to  the  laundrv,  continued.  TKe  correspond- 
ence between  them  during  this  time  shows  the  same  brotherly 
desire  to  aid  each  other  in  making  the  business  a  success.  At 
no  time  did  J.  L.  Kersey  say  anything  or  assume  any  part 
that  would  lead  W.  W.  Kersey  to  think  that  he  claimed  §ole 
ownership,  or  that  the  latter  was  merely  in  the  emplo\Tnont 
of  the  former.  The  busire.-s  began  to  be  successful,  and  W. 
W.  Kersey  from  the  proceeds  thereof  was  meeting  payments 
on  the  purchase  money  loan. 

During  the  year  1913  some  questions  arose  between  the 
parties  as  to  their  respective  interests.  In  a  letter,  W.  W. 
Kersey  said  to  his  brother :  *  *  I  also  think  that  w^e  should  come 
to  some  understanding  about  the  business  and  incorporate,  as 
the  shape  things  are  in  at  present,  might  place  me  in  an 
embarassing  position,  should  anything  happen  to  you  finan- 
cially or  otherwise.''  Clearly  we  see  that  he  had  reference  to 
the  fact  that  title  to  the  property  was  held  by  J.  L.  Kersey. 
In  reply  to  this,  J.  L.  Kersey  said:  **In  regard  to  personal 
settlement,  I  think  it  is  the  thing  to  do,  and  will  ask  that  you 
go  over  the  plant  and  property  and  figure  out  the  best  way  to 
arrange  it  and  tell  me  your  plans  and  I  will  come  over  next 
month  and  fix  it  up.  I  believe  to  incorporate  new  company 
would  be  safest  and  best  way  to  do  it  and  issue  stock  for  each 
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one's  interest."  Here  is  a  plain  admission  that  W.  W. 
Kereey  had  an  interest  in  the  *' plant  and  property^'.  Prior 
to  the  writing  of  these  letters,  J.  L.  Kersey,  writing  to  his 
father  about  the  purchase  of  the  real  estate  at  the  sale  under 
deeds  of  trust,  said:  *' Before  the  sale  took  place  I  made 
arrangements  with  ]\Ir.  Mann  to  put  up  the  money  to  buy  it 
in  at  sale,  and  allow  us  to  pay  his  Bank  $100.00  per  month 
until  we  paid  off  the  amount  of  money  borrowed.  I  con- 
sider this  real  estate  deal  the  only  one  that  saved  the  busi- 
ness for  us.  *  *  *  The  purchase  and  terms  of  payments 
on  the  building  was  arranged  entirely  by  me,  and  I  know 
positively  that  through  a  plan  that  I  carried  into  effect  on 
day  of  sale  of  the  building  that  we  got  it  for  $1300.00  less 
than  it  would  have  otherwise  cost.''  In  another  connection, 
speaking  of  W.  W.  Kersey  he  says:  **Will  has  threatened 
several  times  the  past  3  years  while  we  were  having  financial 
troubles  to  desert  the  plant  and  leave  the  country,  and 
through  fear  of  this  I  have  pledged  all  I  had  to  finance  and 
save  the  l.usiness  and  now  when  the  storm  is  over,  tell  me  I 
have  no  interest  in  it,  and  not  so  much  as  thank  me  for  saving 
him,  or  his  ouiginal  investment,  in  which  I  had  one  half 
interest,  which  has  been  concealed  to  this  day  by  AVill."  In 
this  letter  he  also  tells  his  father  that  in  a  recent  meeting  with 
his  brother  the  latter  had  *' denied  that  there  was  ever  any 
partnership  existing,"  and  had  claimed  to  own  the  business 
as  a  whole. 

The  parties  made  no  adjustment  of  the  matter.  Things 
went  on  as  before  until  the  early  part  of  1914.  Up  to  that 
time,  W.  W.  Kersey  out  of  the  proceeds  of  the  business  had 
paid  more  than  half  of  the  note  given  for  the  purchase  money. 
J.  L.  Kersey  did  not  put  his  individual  money  into  the  pur- 
chase taken  in  his  name.  The  business  was  paying  off  the 
purchase  money  loan.  But  now  differences  between  the 
brothers  caused  a  complete  break  of  the  mutual  helpfulness 
that  had  existed  between  them  during  the  troublous  times  of 
the  laundry  enterprise.  Like  men  do,  but  as  brothers  never 
should,  each  became  insistent  in  his  claim  and  extended  it 
further  than  was  actually  just,  in  resistance  to  the  claim  of 
the  other.  W.  W.  Kersey  took  the  position  that  J.  L.  Kersey 
had  simply  been  acting  for  him  in  every  transaction,  and 

76  W.  Va. 


76  Kersey  i\  Kersey.  [March  1915. 

brought  this  suit  to  settle  his  title  as  sole  owner  of  the  prop- 
erty and  business.  Then  it  was  that  J.  L.  Kersey  for  the  first 
time  claimed  to  be  the  sole  owner  of  the  property  and  busi- 
ness. He  meets  the  claim  of  the  plaintiff  by  saying  that  he 
holds  title  to  the  property  by  his  purchase  at  the  sale,  that  he 
entered  into  no  agreement  to  hold  the  title  for  the  plaintiff, 
and  that  if  tliere  had  been  such  verbal  agreement  in  that 
regard  as  is  alleged,  the  same  is  invalid  under  the  statute  of 
frauds.  By  the  decree  the  court  has  virtually  found  the 
parties  to  have  been  partners  in  the  purchase  of  the  property 
and  the  business  carried  on  subsequently  thereto.  On  a  basis 
of  the  stock  held  in  the  old  company  by  each,  which  they  set 
out  to  shield  by  the  purchase  of  the  property  and  a  continua- 
tion of  the  business,  the  decree  gives  40/79  to  the  plaintiff 
and  39/79  to  the  defendant.  Though  the  plaintiff  says  he  did 
not  get  his  due  proportion,  he  is  content  with  the  decree.  The 
defendant,  however,  by  this  appeal  continues  his  contention 
for  the  sole  ownership  of  the  property  and  business. 

It  is  true  that  by  the  original  bill  the  plaintiff  sought  to 
make  a  case  upon  the  theory  that  by  an  express  verbal  agree- 
ment the  defendant  acted  in  the  purchase  of  the  property 
solely  for  the  plaintiff.  But  by  the  amended  bill  the  plain- 
tiff sufficiently  asks  the  court  to  decree  him  such  interest  as 
the  case  may  entitle  him  to.  The  argument  that  this  makes 
a  new  case  is  not  tenable.  The  amended  bill  is  in  place. 
Such  rights  as  the  plaintiff  has,  may  properly  be  decreed  to 
him.  The  defendant  submits  that  no  agreement  on  his  part 
to  hold  title  for  the  plaintiff  has  been  established,  and  that 
even  if  such  agreement  appeared,  it  is  not  enforceable  under 
the  statute  of  frauds,  which  has  been  pleaded.  True  it  is, 
that  the  express  agreement  alleged  in  the  original  bill,  that 
the  defendant  was  to  take  and  hold  title  to  the.  property  as  a 
whole  for  the  plaintiff,  has  not  been  established.  If  it  had 
been  established,  and  the  case  was  merely  based  on  that,  with 
no  such  equity  as  we  find  appearing,  it  may  be  that  the  statute 
of  frauds  would  apply.  The  rights  of  the  plaintiff,  however, 
present  themselves  to  us  in  different  phase  from  any  based  on 
an  express  agreement.  Out  of  the  facts  and  circumstances  an 
implied  trust  arises  in  favor  of  the  plaintiff.    The  statute  of 
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frauds,  relied  on  by  the  defendant,  is  not  involved.  It  can 
have  no  application  to  such  a  trust  as  we  find  here. 

That  the  defendant  purchased  and  took  title  to  the  proper- 
ty and  business  in  behalf  of  both  himself  and  his  brother,  is 
clear.  That  he  did  it  in  furtherance  of  mutual  protection 
against  total  loss  upon  their  previous  investment  in  the  old 
company,  is  equally  clear.  The  defendant  evidently  so 
recognized  it  all  along,  before  the  purchase  and  after.  We 
have  seen  that  in  letters  to  his  brother  and  to  his  father  he 
considers  that  in  the  purchase  of  the  property  he  acted  for 
both.  These  letters  prove  how  he  understood  the  matter  at 
the  time  he  was  purchasing  and  taking  the  title.  Besides,  the 
circumstances  which  led  up  to  the  purchase  are  of  themselves 
sufficient  to  prove  that  the  defendant  could  have  had  no  other 
intention  when  he  bought  in  the  property  and  took  title  in 
his  own  name,  than  the  carrying  out  of  a  plan  impliedly 
agreed  upon  by  him  and  his  brother  whereby  they  might 
mutually  save  themselves  from  the  loss  of  their  interests  in 
the  old  company.  There  is  not  a  circumstance  to  indicate  that 
he  intended  otherwise.  In  view  of  his  former  readiness  to 
come  into  this  affair  of  the  laundry,  a  business  not  in  his  line, 
and  to  act  therein  for  the  protection  of  his  brother  as  against 
threatened  ousting  by  strangers,  we  can  not  in  reason  accuse 
him  of  intention  to  practice  the  very  same  arts  of  ousting  on 
his  brother  that  he  had  sought  to  shield  that  brother  from. 

Out  of  the  circumstances  under  which  the  property  was  pur- 
chased both  of  the  parties  were  bound  in  reason  and  good 
faith  to  each  other  to  intend  that  the  purchase  was  made  for 
their  mutual  advantage  and  protection.  Each  had  an  equity 
in  the  property  before  the  sale.  For  a  long  time  they  had 
worked  together  to  the  end  that  their  investments  might  be 
saved.  Each  had  the  right  to  believe  that  the  other  was  still 
acting  to  the  same  end.  Nothing  had  transpired  to  alter  the 
relation.  In  confidential  reliaoce  on  each  other,  one  with 
ability  to  solve  the  financial  difficulties  and  the  other  with 
ability  to  run  the  laundry  business  when  the  financial  dif- 
ficulties were  solved,  they  were  working  together  to  the  end 
that  what  each  had  put  into  the  old  company  would  be  saved 
by  a  purchase  of  the  plant  and  a  continuation  of  the  business 
by  them.    There  is  not  an  inference  that  either  one  of  them 
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meant  to  deprive  the  other  of  the  hope  of  such  end  at  the  time 
the  purchase  of  the  plant  was  made,  nor  for  months  thereafter. 
In  the  old  affairs  they  had  acted  as  partners  for  their  mutual 
good.  In  the  purchase  and  continuation  of  the  business  they 
were  still  so  acting.  Jointly  they  were  holding  on,  continuing 
and  building  up  their  original  equities  therein.  They  were 
more  than  partners;  they  were  brothers.  The  relationship 
between  them  was  a  confidential  one — a  trust. 

When  the  defendant  took  title  to  the  property  he  was  a 
trustee  for  the  plaintiff.  His  trusteeship  extended  over  the 
property  he  purchased.  It  came  within  the  scope  of  the  ob- 
ject of  their  joint  dealings  together.  Not  only  was  he  a 
trustee  because  of  the  relation  to  which  we  have  referred 
above,  but  he  held  forty  shares  of  the  plaintiff's  stock  as 
trustee,  for  the  very  object  of  protecting  it.  We  have  seen 
that  this  stock  came  into  his  keeping  merely  as  a  trustee  to 
hold  and  protect  the  same.  He  could  not  buy  in  the  property 
for  himself  and  thereby  shield  his  own  investment  alone,  when 
he  had  assumed  by  the  transfer  of  his  brother's  stock  to  him 
to  protect  it  also.  He  was  still  under  that  trust.  Equity  will 
not  permit  him  to  violate  it.  The  fact  dwelt  upon  in  the 
argument  that  all  the  stock  became  valueless  by  the  sale  can 
not  avail  here.  In  one  sense  the  v^tock  did  become  valueless. 
In  an  equitable  sense  it  did  not.  The  purchase  protected  the 
investment,  though  the  stock  representing  the  investment  lost 
its  form. 

Under  the  circumstances  appearing  herein  the  holdings  in 
Henderson  v.  Heiirie,  68  W.  Va.  562,  and  similar  cases,  do 
not  apply.  We  have  not  merely  the  taking  of  title  by  one 
on  express  verbal  agreement  to  hold  for  another.  This  case 
involves  an  equity  in  the  plaintiff — a  trust  clearly  arising  in 
his  favor  in  the  very  property  held  by  the  defendant.  Applic- 
able here  is  the  following:  **rf  one  party  obtains  the  legal 
title  to  property,  not  only  by  fraud  or  by  violation  of  confi- 
dence or  of  fiduciary  relation?,  but  in  anv  other  uncon- 
scientious  manner,  so  that  he  can  not  equitably  retain  the 
property  which  really  belongs  to  another,  equity  carries  out 
its  theory  of  a  double  ownership,  equitable  and  legal,  by  im- 
pressing a  constructive  trust  upon  the  property  in  favor  of 

the  one  who  is  in  good  conscience  entitled  to  it,  and  who  is 
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considered  in  equity  as  the  beneficial  owner. ''  1  Pomeroy's 
Equity  Jurisprudence,  (3rd  ed.),  sec.  155. 

As  we  have  said,  the  relation  between  the  parties  was  not 
unlike  that  between  partners.  Impliedly  there  arose  a  sort 
of  partnership  agreement  between  the  plaintiff  and  the  de- 
fendant, the  object  of  which  we  have  already  set  forth. 
Within  that  object  came  the  purchase  of  the  property.  The 
relation  between  tht»  parties  was  such  that  the  one  could  not 
act  within  the  scope  of  the  implied  agreement  or  toward  the 
end  50ught  without  acting  for  the  other  as  well  as  himself. 
Where  the  purchase  of  certain  real  estate  is  within  the  object 
of  a  partnership,  the  partner  who  buys  and  takes  title  therefor 
in  his  own  name  does  so  for  the  partnership,  even  though  he 
invests  his  own  funds.  Any  other  view  would  allow  him  to 
violate  the  fidueiarj''  relation.  If  he  does  undertake  so  to 
\iolate  it,  *'a  court  of  equity  imposes  the  trust  so  as  to  nullify 
the  breach  of  confidence".  13  Harvard  Law  Review,  458. 
It  is  elementary  that  one  partner  must  exercise  scrupulous 
good  faith  toward  the  other  in  all  matters  within  the  scope  of 
the  partnership.  That  principle  applies  as  well  to  other 
similar  confidential  relations. 

The  defendant  has  the  legal  title  through  the  influence  of 
confidence  and  trust.  The  parties  were  not  dealing  with  each 
other  at  arm's  length.  The  case  is  not  simply  one  of  the 
violation  of  a  verbal  agreement  to  hold  title  for  another.  In 
such  case,  equity  follows  the  law.  But  this  case  involves  a 
wholly  independent  equity.  To  allow  the  defendant  to  deny 
the  plaintiff  any  interest  in  the  property  would  be  to  sanction 
a  fraud  on  the  part  of  the  former.  It  would  convert  a  confi- 
dential relation  into  an  implement  of  fraud.  In  no  way  will 
a  court  of  equity  countenance  fraud.  Upon  the  whole  this 
case  is  determinable  by  the  principle  that  where  one  obtains 
the  legal  title  to  property  through  the  influence  of  a  relation 
of  confidence  and  trust,  under  such  circumstances  that  he 
ought  not  in  equity  and  good  conscience  to  hold  and  enjoy 
the  same  as  against  the  other  party  to  the  relation,  equity 
will  impress  the  property  with  a  trust  in  favor  of  the  latter. 
Perry  on  Trusts,  sec.  166. 

The  ease  is  so  clearly  within  the  infinite  variety  of  justice 
which  a  court  of  equity  administers  that  we  have  no  doubt 
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as  to  the  stability  of  the  decree  complained  of  on  this  appeal. 
It  appears  that  the  plaintiff  was  entitled  to  a  larger  interest 
than  the  decree  gives  him.  But  he  does  not  complain,  and  we 
have  no  province  in  that  particular.  An  order  will  be  entered 
affirming  the  decree. 

Affirmed. 


CHARLESTON 

Lewis,  Hubbard  &  Co.  v.  Toney,  et  ah. 

Submitted  March  16,  1915.     Decided  March  30,  1915. 

1.  Principal  and  Surety — Bights  of  Sureiif — Payment  of  Debt — Deed 

of  Trmt. 

In  a  suit  to  enforce  liens  against  a  debtor's  land,  to  Tchicb  all 
persons  interested  are  parties,  a  surety  protected  by  a  deed  of  trust 
given  by  the  debtor  on  his  land  to  '^  indemnify  and  save  him  harm- 
less,'^  has  a  right,  after  the  debtor's  default  and  before  payment 
of  the  debt  by  himself,  to  a  decree  directing  the  enforcement  of  the 
triist  and  application  of  the  proceeds  to  the  discharge  of  the  debt. 
(p. 81). 

2.  Same — Bights  of  Surety — Enforcement  of  Deed  of  Trust — Disposi- 

tion of  Proceeds. 

It  is  error,  in  such  case,  to  decree  payment  of  the  proceeds  to  the 
surety  before  he  has  paid  the  debt.     (p.  81). 

3.  Equity — Beport  of  Commissioner — Grounds  of  Exception — Waiver, 

A  party  to  a  cause  who  appears  before  a  commissioner  and  excepts 
to  his  report,  but  not  on  the  ground  of  want  of  notice  of  the  taking 
of  evidence  by  him,  will  not  be  heard  to  complain  for  that  reason, 
after  a  decree  upon  the  report,     (p.  82). 

4.  Same — Supplemental  Beport  of  Commii&ioner — Grounds  of  Excrp- 

tion — Waiver. 

A  party  on  whose  motion  a  supj)lemental  report  is  made,  to  correct 
omissions  and  errors,  and  who  excepts  to  it,  can  not  complain,  after 
decree  thereon,  of  matters  not  embraced  in  his  exceptions,     (p.  83). 

5.  Mortgages — Enforcement — Decree — Bequisites — Judicial  Sale. 

In  a  suit  to  enforce  vendor's  liens,  judgment  liens,  and  liens 
created  by  trust  deeds  given  to  secure  payment  of  debts,  providing, 
in  case  of  default,  for  a  sale  of  the  land  for  cash,  it  is  not  error  to 
decree  a  sale  of  the  land  without  ascertaining  its  rental  value,  (p. 
83). 

(Lynch,  Judge,  absent.) 
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Appeal  from  Circuit  Court,  Raleigh  County. 

Suit  by  Lewis,  Hubbard  and  Co.  and  others  against  James 
Toney  and  others.  From  a  decree  for  plaintiffs,  defendants 
appeal. 

Modified  and  Affirmed. 

J.  E.  Summerfield  and  J,  W.  Maxwell,  for  appellants. 
FUe  &  File,  for  appellees. 

WILLL4MS,  Judge: 

Prom  a  final  decree  of  the  circuit  court  of  Raleigh  county, 
ascertaining  the  liens  upon  their  land  and  decreeing  a  sale 
thereof  to  satisfy  same,  James  Toney  and  Emily,  his  wife, 
have  appealed.  No  brief  is  filed  on  their  behalf.  In  their 
petition  for  an  appeal  they  assign  six  errors.  First,  that  it 
was  error  to  decree  a  lien  for  $277.79  in  favor  of  M.  J. 
Meadows  and  H.  A.  Dunn.  This  sum  was  decreed  to  be  a  lien 
on  the  land  of  Emily  Toney.  It  was  created  by  deed  of  trust 
executed  by  herself  and  husband,  on  April  9,  1911,  to  J.  M; 
Anderson,  trustee, 'to  indemnify  and  **save  harmless"  said 
Meadows  and  Dunn  as  indorsers  on  a  note  made  by  the 
grantors  to  the  Raleigh  County  Bank  for  $250,,  bearing  date 
April  9, 1911,  and  payable  one  hundred  and  twenty  days  after 
date.  The  commissioner  reported  this  note  unpaid.  Appel- 
lants claim  that  is  no  evidence  that  Meadows  and  Dunn,  or 
either  of  them,  paid  the  note,  and  that  it  was  error  to  decree 
in  their  favor. 

As  a  general  rule  a  surety  has  no  right  of  action  against 
his  principal  until  he  has  paid  the  debt.  But  where  his 
principal  has  given  him  a  mortgage  or  deed  of  trust  to  indem- 
nify him  against  loss  or  damage,  he  has  a  right,  in  equity,  to 
have  it  applied  in  discharge  of  the  debt,  to  relieve  him 
from  payment  of  it.  The  trust  deed  in  question  expressly 
provides  that,  **If  default  be  made  in  the  payment  of  said 
note  or  any  part  thereof  when  it  shall  have  become  due  and 
payable  by  the  parties  of  the  first  part,  of  it  (or  if)  the  said 
parties  of  the  third  part  (Meadows  and  Dunn)  shall  be 
required  to  pay  any  part  of  said  note  at  its  maturity,'*  then 
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the  trustee  shall  sell  the  property  for  cash  at  public  auction, 
at  the  front  door  of  the  court  house.  By  the  terras  of  the 
deed  the  sureties  are  indemnified  against  having  to  pay  the 
note,  and  it  was,  therefore,  not  necessary  for  them  to  pay  it, 
or  any  part  of  it,  to  perfect  their  right  against  their  principal. 
Default  having  been  made  in  payment  of  the  note,  they  had 
a  right,  in  a  court  of  equity,  to  have  the  indemnity  applied 
directly  in  payment  of  it.  In  such  case  equity  treats  the 
sureties  as  holding  the  indemnity  in  trust  for  the  creditor. 
Brandt  on  Suretyship,  (3rd  ed.).  Sec.  242;  32  Cyc.  242: 
Call  V.  Scott,  4  Call  402 ;  Tankersley  v.  Anderson,  4  Des.  Eq., 
(S.  C),  44;  McKmght  v.  Bradley,  10  Rich.  Eq.,  (S.  C), 
557;  Constant  v.  Matteson,  22  111.  546;  and  Thurston  v.  Pren- 
tiss, 1  Manning,  (Mich.),  193.  It  was  error,  however,  to 
decree  the  trust  lien  in  favor  of  IMeadows  and  Dunn,  they  not 
having  paid  the  note.  It  should  have  been  decreed  to  the 
Raleigh  County  Bank  to  be  applied  on  the  note  on  which 
Meadows  and  Dunn  were  indorsers.  Appellants  are  not  dis- 
charged by  the  decree  from  their  obligation  to  pay  the  note. 
If  the  sureties  should  fail  to  apply  the  money  to  the  payment 
of  it,  appellants  are  still  liable  to  the  banl^.  True,  appellants 
did  not  except  to  the  commissioner's  report  for  this  reason, 
but  the  error  appears  on  the  face  of  the  report,  and  they  may 
take  advantage  of  it  in  this  court  without  exceptions.  Windon 
V.  Stewart,  48  W.  Va.  488,  37  S.  E.  603,  and  Banh  of  Vnion 
V.  Nickell,  50  W.  Va.  57. 

Second,  that  it  was  error  to  admit  the  depositions  of  cer- 
tain witnesses,  named,  because  appellants  had  no  notice  of 
the  time  and  place  of  their  taking,  and  no  opportunity  to 
cross-examine  the  witnesses.  The  depositions  were  taken 
before  the  commissioner  to  whom  the  cause  w^as  referred,  and 
were  returned  with  his  report.  James  Toney 's  deposition 
was  also  taken  and  returned.  Wliether  all  the  witnesses  ap- 
peared at  the  same  time,  or  at  different  times,  does  not  appear. 
Although  appellants  filed  wTitten  exceptions  to  the  report, 
none  of  them  relate  to  want  of  notice.  To  be  availing,  excep- 
tions to  a  commissioner's  report,  for  error  not  appearing  on 
the  face  thereof,  must  be  taken  before  a  decree  is  rendered 
upon  the  report.  Shenandoah  Yal,  Nat'L  Bank  v.  Shirley, 
26  W.  Va.  563.     Furthermore  the  commissioner  says,  in  his 
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report,  he  gave  **due  notice.''  This  is  prima  facie  true,  and 
there  is  no  evidence  that  notice  was  not  given.  The  decree 
of  reference  did  not  provide  the  manner  of  giving  notice,  and 
no  one,  who  did  not  actually  appear  before  the  commissioner 
and  have  opportunity  to  except  to  his  report,  is  complaining. 

Third,  that  it  was  error  to  hear  the  cause  on  the  original 
and  supplemental  reports,  because  the  commissioner  gave  no 
notice  of  the  time  and  place  of  his  sitting  and  because  the 
supplemental  reports  were  not  retained  by  him  for  ten  days 
for  inspection  and  opportunity  to  take  exceptions.  The  com- 
missioner filed  his  report  in  open  court  on  the  25th  February, 
1913.  and  on  appellant's  own  motion  it  was  recommitted  to 
him,  **to  make  a  supplemental  report  pertaining  to  some  mat- 
ters inadvertently  left  out  of  the  original  report  by  said 
defendant,"  (James  Toney),  and  the  commissioner  was  re- 
quired to  make  his  supplemental  report  on  that  day.  The 
recommittal  was  made  on  appellants'  motion  for  the  purpose 
of  ascertaining  and  allowing  him  certain  credits  which  had 
not  been  proven  when  the  case  was  before  the  commissioner, 
but  which,  it  was  shown,  and  admitted  by  the  parties,  he  was 
entitled  to.  The  corrections  he  desired  to  have  made,  w^ere 
made,  and  there  was  no  necessity  for  the  supplemental  report 
to  be  retained  by  the  commissioner  for  further  inspection  and 
opportunity  to  except.  It  was  returned  and  filed  on  the  fol- 
lowing day,  the  26th  of  February,  and,  although  written 
exceptions  were  filed  by  appellants,  to  both  the  supplemental 
and  the  original  reports,  none  of  them  relate  to  this  assign- 
ment, which  we  hold  is  not  well  taken.  Moreover,  all  the 
parties  were  in  court  when  the  recommittal  was  made. 

Fourth,  that  it  was  error  to  decree  a  sale,  without  having 
ascertained  in  the  manner  provided  by  law,  that  the  land 
would  not  rent  for  enough  in  five  years  to  pay  the  liens.  No 
evidence  had  been  taken  on  this  point  by  the  commissioner. 
The  court  permitted  plaintiff  to  amend  its  bill  at  bar  by  in- 
serting therein  an  allegation  that  the  land  would  not  rent 
for  enough  in  five  years  to  pay  the  liens,  and  then  recommitted 
the  cause  to  the  commissioner  the  second  time,  to  ascertain 
that  fact  and  make  immediate  report.  The  commissioner 
heard  testimony  the  same  day  and  reported  that  the  rents 
for  five  years  would  not  be  sufficient.    Appellants  appeared  in 
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court  and  excepted  to  the  report  on  the  ground  that  they  had 
no  notice  of  the  taking  of  the  proof,  and  the  court  struck 
out  the  evidence  on  that  point,  and,  notwithstanding,  decreed 
a  sale  of  the  lands.  A  complete  answer  to  this  assignment 
we  think,  is  the  fact  that  only  some  of  the  liens  were  judg- 
ment liens.  Others  were  vendor's  liens,  and  trust  deed  liens 
to  secure  debts  in  payment  of  which  appellants  had  defaulted, 
stipulating  for  cash  sales.  Plaintiff's  lien  for  the  enforcement 
of  which,  together  with  other  liens,  it  brought  this  suit,  was 
of  the  latter  class.  It  is  not  necessary  in  such  ease  to  ascer- 
tain the  rental  value,  the  debtors  themselves  having  agreed 
to  a  sale  for  cash.  Stafford  v.  Jones,  73  W.  Va.  299,  80 
S.  E.  825.  The  right  to  have  land  rented  is  a  privilege  ac- 
corded the  debtor,  and  applies  to  the  enforcement  of  judg- 
ment liens,  not  to  trust  deed  liens  wherein  he  has  agreed  to 
a  sale  in  case  of  his  default. 

The  foregoing  is  also  a  sufficient  answer  to  the  fifth  and 
sixth  assignments. 

The  decree  will  be  modified  here,  so  as  to  require  the 
$277,79,  decreed  to  M.  J.  Meadows  and  H.  A.  Dunn,  to  be 
applied  on  the  note  held  by  the  Raleigh  County  Bank  on 
which  they  were  indorsers,  and,  as  so  modified,  it  will  be 
affirmed. 

Modified  and  Affirmed, 


CHARLESTON 

COFPMAN  v.   VlQTTESNEY. 

Submitted  February  23,  1915.    Decided  March  30,  1915. 

1.  New  THiAii — Evidence — Erroneous  Verdict. 

If  the  issues  of  fact  do  not  depend  wholly  upon  conflicting  testi- 
mony of  witnesses,  but  also  upon  facts  and  circumstancee,  admitted 
to  be  true  or  clearly  proven  and  not  denied,  which  are  controlling  in 
their  character  and  inconsistent  with  the  testimony  of  witness  for 
one  of  the  parties,  and  the  jury  renders  a  verdict,  disregarding  soeh 
facts  and  circumstances,  the  court  should,  on  motion,  set  it  aside  as 
being  contrary  to  the  great  weight  of  evidence,     (p.  86). 

2.  Contracts — Fraud — Defense  to  Contract — Waiver, 

A  party  who  relies  on  fraud  to  defeat  a  contract  must  act  with 
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due  diligence  after  the  discovery  thereof ,  or  after  he  has  had  op- 
portunitj  to  discover  it  by  the  exercise  of  reasonable  diligence,  elto 
he  will  be  deemed  to  h«ve  waived  it.     (p.  88). 

3.  Same — Validitp — Procurement  by  Fraud — Election— ConclusiveneM. 

A  contract  fraudulently  procured  is  not  void,  but  only  voidable, 
and  the  party  complaining  may  elect  to  repudiate  it  or  to  be  bound 
by  it.  He  has  but  one  election,  aod  if  he  elects  to  be  bound,  after 
knowledge  of  the  fraud,  he  is  thereby  concluded,     (p.  88). 

4.  Same — Contract  FraudtUenily  Procured — Election — Proof, 

He  may  elect  by  word  or  act,  and  acts  which  disclose  an  intention 
to  be  bound  by  the  contract  are  sufficient  to  prove  an  election,  (p. 
88). 

5.  Sauet— Contract  Procured  by  Fraud — Pleading — Evidence. 

A  special  replication  is  not  necessary  to  a  special  plea  of  fraud 
in  the  procurement,  or  failure  in  the  consideration  of  a  contract, 
authorized  by  Sec.  5,  Ch.  126,  Code  1913.  A  general  replication  is 
the  only  proper  reply  to  such  plea,  and  on  the  issue  thus  joined, 
plaintiff  may  introduce  any  evidence  that  would  be  admissible  under 
a  special  replication  if  one  were  allowed,     (p.  89). 

6.  Frauds,  Statute  of — Oral  Option  to  Can^cel  Trade — VcUidity, 

An  oral  agreement  to  cancel  a  trade  at  the  election  of  one  of  the 
parties  to  it,  if  he  should  become  dissatisfied  at  any  time,  is  not  an 
agreement  not  to  be  performed  in  a  year,  and  need  not  be  in  writing 
to  be  enforceable ;  and  it  is  error  to  instruct  the  jury  that,  if  they 
believe  from  the  evidence  it  was  not  to  be  performed  in  a  year,  it  is 
not  binding,     (p.  90). 

7.  .  Appeal  and  Error — Discretionary  Buling. 

Wide  discretion  is  given  the  trial  court  respecting  payment  of 
cost  on  awarding  a  new  trial,  and  this  court  will  not  interfere  with 
its  ruling  in  that  respect  unless  it  clearly  appears  such  discretion 
has  been  abused,     (p.  91). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Barbour  County. 
Action  by   James  M.   Coffman   against  J.   A.   Viquesney. 
Verdict  for  defendant  set  aside,  and  he  brings  error. 

Affirmed. 

J,  Hop  Woods  and  /.  Blackhurii   Ware,  for  plaintiff  in 
error. 

Harvey  W,  Harmer  and  Harry  H,  Byrer,  for  defendant  in 

error. 
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Williams,  Judge  : 

Defendant  was  awarded  this  writ  of  error  to  an  order  set- 
ting aside  the  verdict  of  a  jury  found  in  his  favor. 

This  action  of  debt  was  brought  against  him  upon  a  renewal 
note  for  $1,000,  given  originally  for  ten  shares  of  stock  in 
the  Belington  Brick  Company,  of  the  par  value  of  $100. 
The  note  of  which  the  one  sued  on  is  the  last  of  a  series  of 
renewals,  was  made  on  the  19th  of  February,  1906.  Defendant 
pleaded  the  general  issue,  and  also  filed  a  special  plea  duly 
verified,  averring  fraud  in  the  procurement  of  the  note,  fail- 
ure of  consideration,  and  a  guaranty  by  plaintiff  that  the 
stock  would  pay  at  least  ten  per  cent,  dividend.  He  also 
filed  sets-off  for  the  interest  he  had  paid  on  the  note  at  each 
renewal.  Plaintiff  replied  generally,  and  on  the  issues  thus 
joined,  the  jury  found,  in  favor  of  defendant,  the  sum  of 
$353.84.  On  motion  of  plaintiff  the  court  set  the  verdict 
aside  and  awarded  a  new  trial.  Counsel  for  defendant  insist 
this  was  error.  The  testimony  is  very  conflicting,  plaintiff 
and  defendant  swearing  directly  contrary  to  each  other  upon 
the  matters  averred  in  the  plea,  and  it  is  insisted  that  the 
finding  of  the  jury  was  conclusive.  It  is  a  rule  too  well 
established  to  require  citation  of  authorities,  that  where  a 
verdict  rests  solely  upon  conflicting  testimony  of  witnesses, 
the  court  has  no  right  to  disturb  it.  But  if  there  are  facts 
or  circumstances,  controlling  in  their  character,  admitted  to 
be  true,  or  clearly  proven,  which  are  inconsistent  with  the 
testimony  upon  which  the  jury  based  their  verdict,  the  court 
ynay,  and  should  set  it  aside,  as  being  contrary  to  the  groat 
weight  of  the  evidence.  Butcher  v.  SmnmervUle,  67  W.  Ya. 
261;  Coalmer  v.  Barrett,  61  W.  Va.  237;  and  Devericlcfi  v. 
Fair  Ground  Imp.  Co.,  73  W.  Va.  174,  80  S.  E.  143. 

This  brick  plant  was  located  at  Belington  w^here  defendant 
lived,  and  had  commenced  to  operate  only  a  few  months  be- 
fore the  sale  of  stock  to  defendant.  He  testified  that  plaintiff 
came  to  him  to  sell  him  stock,  and  assured  him  that  he  was 
an  experienced  manufacturer  of  brick ;  that  the  company  had 
the  best  proposition  he  had  ever  seen;  and  told  him,  if  he 
would  buy  the  stock,  he  would  guarantee  it  to  pay  a  dividend 
of  ten  per  cent.    He  says  he  relied  on  those  representotions 
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and  statements  as  true  and  bought  ten  shares,  and  executed 
his  note  therefor,  for  $1,000.  A  stock  dividend  was  declared 
the  first  year,  but  no  dividend  of  any  kind  was  ever  declared 
thereafter.  When  first  incorporated  the  company  consisted  of 
five  stockholders,  and  was  capitalized  at  $15,000.  Plaintiff 
says  J.  I.  Alexander,  one  of  the  stockholders,  was  going  to 
move  to  Wa.«ihington,  and  he  bought  thirty-five  shares  fro^m 
him  and  paid  par  value  for  it.  There  is  no  evidence  the 
stock  was  not  supposed  to  be  worth  par  at  the  time  of  the 
organization  of  the  company.  Bad  management  thereafter 
appears  to  have'  rendered  the  stock  worthless,  but  just  when 
it  became  worthless  does  not  appear.  Mr.  Frank  Stout  had 
sold  his  stock  to  Mr.  J.  A.  Crislip,  another  one  of  the  incorpo- 
rators, and  there  then  remained  but  three  stockholders  in  the 
company.  It  was  necessary  to  have  five  in  order  to  preserve 
the  corporate  existence,  and  that  is  the  reason  assigned  by 
plaintiff  for  wishing  to  sell  some  of  the  stock  to  defendant. 
Defendant  admits  that  he  was  interested,  in  a  general  way, 
in  the  development  of  the  town  of  Belington,  and  encouraged 
the  establishment  of  the  brick  plant  at  that  place.  There 
is  some  evidence  of  disagreement  among  the  original  incorpo- 
rators, as  to  the  management,  and  that  Alexander  and  Stout 
were  bought  out  by  plaintiff  and  Crislip  to  get  rid  of  them, 
hut  that  is  not  material.  The  company  began  operations  in 
December,  1905,  and  defendant  purchased  the  ten  shares  in 
February,  1906.  Only  one  kiln,  150,000  brick,  had  been 
burned  at  that  time.  Plaintiff  was  then  and  continued  there- 
after to  be,  a  director  and  the  general  manager  of  the  com- 
pany. Immediately  after  his  stock  purchase,  defendant  was 
elected  a  director  and  secretary  of  the  company,  and  con- 
tinued as  such.  It  does  not  appear  that  there  were  ever  more 
than  five  stockholders  in  the  company  at  any  one  time.  The 
plant  was  operated  five  or  six  years,  before  its  property  was 
sold  and  the  company  went  out  of  business.  Defendant  says 
he  often  complained  to  plaintiff  that  the  stock  w^as  not  paying 
dividends,  as  he  had  represented  it  would,  and  that  plaintiff" 
always  offered  some  excuse  and  said  it  would  pay  out  bye 
and  bye.  But  it  does  not  appear  that  defendant  ever  notified 
plaintiff,  until  after  suit,  or  at  least  until  after  he  had  placed 

the  note  in  the  hands  of  his  attorney  for  suit,  that  he  relied 
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on  the  alleged  fraud,  or  guaranty,  as  a  defense  to  the  note, 
although  he  had  renewed  it  and  paid  the  interest  on  each 
renewal  numerous  times.  On  receiving  a  letter  from  plain- 
tiff's attorney,  evidently  concerning  the  note,  defendant  wrote 
plaintiff  a  letter  of  date  March  26,  1912,  in  which  he  acknowl- 
edged receiving  a  letter  from  his  attorney,  and  continuing, 
says:  **I  cannot  understand  why  you  have  taken  this  course, 
especially  without  saying  to  me  that  you  had  to  have  the 
money.  If  you  remember  when  I  purchased  this  stock  it 
was  your  absolute  promise  that  you  would  give  me  all  the 
time  that  I  desired,  and  while  it  is  true  that  this  has  been 
running  for  some  time,  yet  it  is  also  true  that  this  stock  was 
absolutely  worthless,  and  I  am  simply  making  you  a  donation 
of  one  thousand  dollars.  It  doesn't  suit  me  to  pay  this  at  this 
time,  but  will  pay  it  sometime  in  the  next  two  or  three  months, 
and  I  will  kindly  ask  you  to  withdraw  this  note  and  hold 
it  until  that  time.  Of  course  I  cannot  prevent  you  from 
hringing  suit  if  you  so  desire,  but  you  will  get  it  quicker 
the  other  way  and  I  certainly  think  that  you  owe  me  this 
much  courtesy  for  donating  you  the  one  thousand  dollars  on 
the  worthless  stock."  On  the  following  day  he  wrote  plain- 
tiff's attorney,  saying  he  had  an  understanding  with  plain- 
tiff, when  ho  purchased  the  stock,  which  **  turned  out  to  be 
absolutely  worthless,"  that  he  would  give  him  all  the  time 
he  wanted  to  pay  the  note,  and  further  said  he  had  written 
plaintiff  and,  as  soon  as  he  heard  from  him,  he  would  again 
write  the  attorney.  And  on  the  6th  of  April,  1912,  he  again 
wrote  the  attorney  answering  another  letter  from  him  of  the 
2nd  of  April.  In  this  letter  he  said:  **I  wrote  Mr.  Coffman 
saying  that  if  it  was  satisfactory  I  would  pay  this  note  be- 
tween now  and  the  first  of  May,  but  have  not  yet  heard  from 
him.  I  hope  you  will  hold  this  up  as  it  is  not  necessary  to 
bring  suit  to  get  it." 

Those  letters,  and  the  repeated  renewals  of  the  note,  some 
of  them  made  long  after  defendant  knew,  or  should  have 
known,  if  he  had  been  reasonably  diligent,  of  the  alleged 
fraud  or  failure  of  consideration,  are  facts  and  circumstances 
wholly  inconsistent  with  his  testimony  and  present  conten- 
tion. They  establish  a  waiver  of  any  sueh  defense  as  he  now 
sets  up  in  his  plea,  and  prove  his  election  to  abide  by  the 
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contract.  One  of  the  letters  containfi  his  express  promise  to 
pay  the  note  by  a  certain  time,  if  suit  should  be  withheld; 
and  suit  was  not  actually  brought  until  after  that  time  had 
expired.  Defendant's  opportunity  to  discover  the  fraud,  if 
any  there  was,  by  reason  of  his  official  connection  with  the 
company,  was  ample.  His  frequent  renewing  of  the  note  and 
payment  of  interest  without  complaint,  and  his  letters  above 
referred  to,  are  controlling  facts  and  circumstances,  which  the 
jury  seem  to  have  disregarded.  They  are  of  vastly  more  im- 
portance than  mere  oral  testimony,  and  were  sufficient  to 
have  turned  the  scales  of  justice  in  plaintiff's  favor.  They 
conclusively  show  a  waiver  by  defendant  of  any  defenses 
averred  in  his  special' plea,  even  if  they  had  an  existence  in 
fact,  a  question  which  we  can  not,  and  do  not,  decide.  They 
prove  his  election,  after  he  had  ample  opportunity  to  know 
of  the  alleged  fraud,  to  remain  bound  by  his  contract,  and 
are  sufficient  to  overcome  his  oral  testimony.  A  party  who 
seeks  to  avoid  a  contract  for  fraud  must  act  promptly  after 
the  discovery  thereof.  Williams  v.  MaxtrelL  45  W.  Va.  291 ; 
Vniversit}/  of  Virginia  v.  Snyder,  100  Va.  567;  Campbell  v. 
Bunding  Ass'n.,  98  Va.  729;  and  Hurt  y.  Miller,  95  Va.  32. 
A  contract  procured  by  fraud  is  not  absolutely  void,  but 
voidable  at  the  election  of  the  party  defrauded.  He  may 
.  elect  to  repudiate  it  or  to  be  bound  by  it,  and  if  he  elects  to 
ratify  it,  after  knowledge  of  the  fraud,  he  is  bound  by  his 
election,  and  can  not  thereafter  repudiate  it.  He  can  make 
Init  one  election,  and  that  he  may  do  by  word  or  act.  Acts 
which  disclose  an  intention  to  abide  by  the  contract  are  suffi- 
cient to  prove  an  election.  Authorities  above  cited,  and  WiU 
aon  V.  Hundleij,  96  V'a.  96. 

It  was  not  necessary,  as  counsel  contend,  that  plaintiff  should 
have  replied  specially  to  defendant's  special  plea,  before  he 
could  be  permitted  to  prove  an  estoppel  or  waiver  by  defend- 
ant. The  special  plea  was  filed  pursuant  to  Sec.  5,  Ch.  126, 
Code  1913,  permitting  certain  equitable  defenses  to  be  set 
up  in  defence  of  an  action  at  law,  and  Sec.  6,  of  that  chapter, 
expressly  permits  a  plaintiff,  on  general  replication  to  such 
plea,  to  **give  in  evidence  on  such  issue,  any  matter  which 
could  be  given  in  evidence,  under  a  special  replication  if 

such  replication  were  allowed."    It  dispenses  with  the  neces- 
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sity  of  a  special  replication  to  a  special  plea  authorized  by 
section  5,  by  saying :  '  *  Every  such  issue  in  fact  shall  be  upon 
a  general  replication  that  the  plea  is  not  true."  See  also 
Qtiaker  City  Nai'L  Bank  v.  Showaker,  26  W.  Va.  48.  The 
authorities  cited  and  relied  on  by  defendant's  counsel  do  not 
apply  in  the  case  of  a  special  plea  authorized  by  Sec.  5,  Ch. 
126.  Moreover,  defendant  also  pleaded  the  general  issue  to 
the  declaration,  and  on  that  issue  plaintiff  had  the  right  to 
rebut  defendant's  evidence  by  proving  an  estoppel  or  waiver 
of  defenses. 

The  verdict  was  clearly  against  the  overwhelming  weight 
of  evidence,  and  the  court  properly  set  it  aside.  It  did  not 
rest  along  upon  conflicting  testimony  of  witnesses.  The  facts 
and  circumstances,  not  denied,  which  w^e  have  herein  referred 
to,  F-hould  have  controlled  the  jury's  finding. 

Plaintiff's  instruction  No.  1,  was  erroneous,  and  should 
not  have  been  given.  It  told  the  jury  they  could  not  find  for 
defendant,  on  the  ground  that  plaintiff  promised  to  return 
the  note  and  take  back  the  stock,  if  they  should  believe  such 
promise  was  made,  but  not  in  writing,  and  was  not  to  be  per- 
formed within  a  year.  Defendant  testified  that  there  was  an 
agreement,  at  the  time  he  bought  the  stock,  to  cancel  the  trade 
if  he  became  dissatisfied,  but  it  is  not  pretended  that  it  was 
in  writing,  and  there  is  no  evidence  w^hatever  when  it 
was  to  be  performed.  Plaintiff  denies  that  there  was  any 
agreement  of  that  kind.  If  such  an  agreement  was  in  fact 
made,  the  time  when  it  was  to  be  performed  was  indefinite, 
according  to  the  only  evidence  on  the  question,  and  depended 
on  the  time  when  defendant  should  become  dissatisfied  with 
his  purchase  of  stock,  which  might  have'  been  within  a  year. 
There  was  nothing  in  the  nature  of  the  agreement  which  would 
necessarily  extend  its  performance  beyond  a  year.  Therefore, 
there  was  no  evidence  on  which  to  submit  the  time  of  per- 
formance to  the  jury.  The  performance  being  possible  within 
a  year,  the  agreement,  if  made,  was  not  unenforceable  be- 
cause not  in  writing.  McClanaJmn  v.  Otto-Marrnet  Coal  & 
Mining  Co,,  74  W.  Va.  543,  82  S.  E.  752,  and  RecUey  v, 
Zenn,  74  W.  Va.  43,  81  S.  E.  565. 

The  first  part  of  plaintiff's  instruction  No.  6  is  also  errone- 
ous.   The  stock  need  not  have  been  entirely  worthless  at  the 
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time  defendant  purchased  it,  to  entitle  him  to  set  up  the 
defense  of  fraud. 

We  have  carefully  considered  all  the  other  instructions 
given  on  hehalf  of  plaintiff  and  we  think  they  were  properly 
given. 

It  was  no  abuse  of  judicial  discretion  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  without  requiring  plaintiff  to 
pay  the  costs.  See.  5,  Ch.  138,  Code  1913.  The  trial  court 
has  wide  discretion  in  the  matter  of  requiring  payment  of 
costs  on  granting  a  new  trial,  and  this  court  will  not  inter- 
fere with  such  discretion,  unless  it  appears  to  have  been 
abused.  Garber  v.  Blatchley,  51  W.  Va.  147.  The  record 
discloses  no  reason  why  plaintiff  ought  to  have  been  required 
to  pay  the  costs.  It  was  no  fault  of  his  that  he  did  not  get  a 
verdict  on  the  first  trial. 

The  order  appealed  from  is  aflBrmed. 

Affirmed, 


CHARLESTON 

Pritchard  et  al.  v.  Pritchard  et  at, 

m 

Submitted  ISIarch  9, 1915.    Decided  March  30,  1915. 

1.  DzscEXT  AND  DISTRIBUTION — Eelcase  hy  Heir — Effect, 

A  paper  executed  by  a  grandeon  at  the  request  of  his  maternal 
grandfather,  and  while  his  mother  and  father  are  still  living,  and 
purporting  to  release  as  an  heir  all  his  claim  on  all  estate  owned 
hy  his  parents,  in  consideration  of  a  farm  promised  him  by  his 
grandfather  at  his  death,  will  not  be  effective  as  release  of  bis  own 
or  the  right  of  his  widow  and  heirs  at  his  death  to  take  by  in- 
heritance his  share  in  the  estate  of  bis  mother  dying  intestate,  al- 
though a  part  or  all  of  her  estate  came  by  devise  from  her  father, 
the  releasor's  grandfather,     (p.  92). 

2.  Samx — Belease  by  Heir — Validity  and  Effect. 

A  grandfather,  while  the  grandchild's  parent  is  still  living,  will 
not  be  permitted,  by  procuring  such  a  release  from  his  grandchild, 
to  interrupt  the  law  of  descents  and  distributions,  and  to  cut  off  his 
grandchild's  right  to  take  by  inheritance  his  due  proportion  of  his 
parent's  estate,     (p.  93). 

(Lynch,  Judge,  absent.) 
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Appeal  from  Circuit  Court,  Pocahontas  County. 
Suit  by  L.  E.  Pritchard  and  others  against  C.  E.  Pritchard 
and  others.    From  a  decree  for  plaintiffs,  defendants  appeal. 

Modified  and  Affirmed. 

L.  M.  McCUntk,  F.  R,  Hill,  and  A,  M.  Pritchard,  for 
appellants. 

Price  &  McNeel,  for  appellees. 

Miller,  Judge: 

Plaintiffs  and  defendants  are  the  heirs  and  grantees  of 
some  of  the  heirs  of  the  late  Mary  F.  Pritchard,  deceased, 
and  S.  C.  Pritchard,  her  husband,  seeking  partition  of  a  tract 
of  554  acres  devised  to  said  IMary  F.  Pritchard  by  her  father, 
the  late  Archibald  McCallister. 

The  question  of  importance  presented  for  decision  is  whether 
on  the  face  of  the  bill  and  exhibits  the  appellees.  Nerval 
Pritchard,  Neal  Pritchard,  Walter  Pritchard,  Blanche  Pritch- 
ard, JNIary  Pritchard  and  Elsie  Pritchard,  children  and  heirs, 
and  Eudora  Pritchard,  widow  of  R.  M.  Pritchard.  deceased, 
are  entitled  to  the  share  in  said  land,  which  but  for  a  certain 
paper  executed  by  him  at  the  request  of  his  grandfather, 
Archibald  ^McCallister,  the  said  R.  ]M.  Pritchard  would  have 
inherited  from  his  mother,  the  said  INIary  F.  Pritchard. 

Notwithstanding  the  said  paper,  pleaded  as  a  release  by 
the  said  R.  ]M.  Pritchard,  binding  his  widow  and  heirs,  of 
all  right,  interest  and  estate  in  said  tract,  the  decree  appealed 
from  admitted  mid  appellees,  his  heirs,  to  share  in  said  parti- 
tion, and  to  take  per  stirpes  the  share  of  their  father  in  said 
tract,  and  denying  to  appellants  the  relief  prayed  against 
them  based  on  said  contract. 

Said  contract  or  release  is  as  follows : 

''KNOW  ALL  MEN  BY  THESE  PRESENTS:  That,  1, 
R.  M.  Pritchard  of  Healing  Springs,  County  of  Bath,  State 
of  Virginia,  son  of  S.  C.  and  Mary  F.  Pritchard,  of  Dunmore, 
County  of  Pocahontas,  State  of  West  Virginia,  as  an  heir 
do  release  all  my  claim  on  all  estate  owned  by  my  parents,  in 
consideration  of  a  farm  promised  me  by  Archibald  McAllister 
my  grandfather  of  Indian  Draft,  County  of  Alleghany,  State 
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of  Virginia,  at  his  death.  This  release  is  given  as  per  request 
of  above  mentioned  Archibald  McAllister.  I  have  hereunto 
set  my  hand  and  seal  this  the  16th  day  of  February,  1889. 
(Signed)  R.  M.  Pritchard,  (SEAL.)'' 

It  will  be  observed  that  this  paper  does  not  purport  to  be 
a  release  to  any  one,  or  in  favor  of  any  one.  It  is  a  paper 
executed  by  grandson  to  grandfather,  at  the  request  of  the 
latter,  and  purports  to  **  release  all  my  claim  on  all  estate 
owned  by  my  parents,  in  consideration  of  a  farm  promised 
me  by  Archibald  McAllister  my  grandfather."  It  does  not 
identify  **all  estate  owned  by  my  parents"  as  the  land  or 
estate  to  be  or  that  was  acquired  by  them  by  devise  from 
Archibald  McCallister,  nor  the  *'farm  promised  me"  as  the 
one  devised  to  him  by  the  will  of  his  grandfather.  It  says 
**all  estate  owned  by  my  parents",  present  tense. 

But  the  bill  alleges  that  at  her  death  Mary  F.  Pritchard 
was  seized  and  possessed  of  said  554  acres,  more  or  less,  willed 
to  her  by  her  father  Archibald  McCallister,  January  21,  1889, 
and  there  is  no  allegation  that  she  then  or  at  any  other  time 
owned  any  other  land.  It  is  alleged  that  said  R.  M.  Pritch- 
ard took  possession  of  the  farm  mentioned  in  said  paper  and 
80  devised  to  him  at  the  death  of  his  grandfather  and  lived 
upon  and  disposed  of  the  same,  and  that  the  farm  so  devised 
to  his  mother  should  be  partitioned  among  her  other  children, 
and  that  the  claim  of  the  widow  and  children  of  said  R.  M. 
Pritchard  to  an  interest  in  said  land  constituted  a  cloud  on 
the  title  of  the  other  partitioners  w^hich  should  be  removed. 

It  is  well  settled  law  that  a  release  like  the  one  involved 
here,  when  executed  between  parent  and  child,  if  fair  and 
for  a  present  advancement  of  money  or  land  out  of  the 
parent's  estate  will  operate  as  a  release  of  all  right  of  the 
child  to  share  in  the  division  and  partition  of  the  residue  of 
the  estate  of  the  parent  dying  intestate.  Roberts  v.  Coleman^ 
37  W.  Va.  143;  Coffman  v.  Coffnvan,  41  W.  Va.  8,  23  S.  E. 
523;  Squires  v.  Squires,  65  W.  Va.  611,  64  S.  E.  911 ;  Quarles 
V.  Quarles,  4  Mass.  680.  And  it  is  well  settled  also  that  the 
same  rule  applies  as  between  grandparent  and  grandchild 
when  the  parent  is  dead  at  the  time  of  the  contract  or  release, 
and  the  grandchild  is  then  a  prospective  heir  of  the  grand- 
parent and  would  then  be  entitled  to  take  by  inheritance 
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immediately  from  the  grandparent.  Thornton  on  Gifts  and 
Advancements,  p.  540-541,  sec.  551,  and  cases  cited  in  note 
1,  p.  541.  And  these  and  other  authorities  support  the  prop- 
osition that  such  a  contract  between  parent  and  child,  when 
the  child  in  consideration  thereof  is  advanced  and  dies  before 
his  parent,  will  bind  his  heirs  and  bar  them  from  participat- 
ing as  heirs  in  the  estate  of  the  grandparent.  In  such  ease  it 
is  said  the  effect  of  the  release  is  the  same  as  if  the  one 
advanced  should  die  without  children  or  heirs  to  take  his 
share  in  his  parent's  estate. 

The  basic  reason  for  upholding  such  contract^  gathered 
from  these  authorities  and  the  statutes  on  the  subject  is,  that 
the  law  favors  equal  distribution  of  a  decedent's  estate.  Our 
statute  on  advancements,  section  13,  chapter  78,  serial  section 
3913,  Code  1913,  which,  like  the  statute  of  most  of  the  other 
states,  is  based  on  the  English  statute  of  distribution,  22  and 
23  Car.  II,  .chapter  10,  supports  this  view.  4  Kent's  Com, 
(4th  ed.)  479,  star  page  418. 

But  we  do  not  find  that  the  law  of  advancements  or  of 
release  between  parent  and  child,  has  ever  been  carried  to 
the  extent  of  upholding  such  a  contract  of  release  between 
grandparent  and  grandchild  during  the  life  of  the  child's 
parent,  so  as  to  cut  off  the  right  of  the  child  to  inherit  or 
participate  in  the  distribution  of  his  parent's  estate.  Such 
a  contract  as  the  one  under  consideration  is  in  effect  a  release 
of  one's  prospective  interest  in  his  parent's  estate  to  a  third 
person,  which  the  law  does  not  sanetion.  3  Washburn  Real 
Prop.,  (6th  ed.)  section  1916;  Davis  v.  Eayden,  9  Mass.  514: 
Thornton  on  Gifts  and  Advancements,  section  551;  1  Story 
Eq.  Jur.,  (13th  ed.)  section  339;  In  re  Thompson's  Estate, 
(S.  D.)  27  Am.  &  Eng.  Anno.  Cases,  446,  and  note  451.  In 
the  second  point  of  the  syllabus  in  the  case  last  cited,  it 
was  decided  that  the  statute  of  South  Dakota  declaring  that 
a  mere  expectancy  of  an  heir  apparent  is  not  an  interest,  and 
that  a  mere  possibility  not  coupled  with  an  interest  may  not 
be  transferred,  was  merely  declaratory  of  the  common  law. 
"so  that  a  release  by  an  heir  in  the  lifetime  of  the  ancestor 
of  his  interest  in  the  estate  of  the  ancestor  is  inoperative.'* 
In  the  many  cases  cited  in  the  note  none  are  found  applicable 
to  the  concrete  case  presented  here,  the  release  of  a  grandson 
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at  the  request  of  his  grandfather  of  his  right  to  inherit  or 
take  by  inheritance  an  interest  in  his  own  parent's  estate. 
Some  of  the  c^ses  involve  transactions  between  grandparent 
and  grandchild,  but  unless  we  have  overlooked  some  case, 
none  of  them  relate  to  transactions  between  persons  so  related 
during  the  life  of  the  grandchild's  parent. 

It  is  assumed  by  appellants  that  the  farm  ** promised  me" 
referred  to  in  the  paper  in  question  was  the  farm  devised 
to  R.  M.  Pritchard  by  the  will  of  his  grandfather,  and  that 
the  *' estate  owned  by  my  parents",  referred  to  therein,  was 
the  farm  devised  to  his  mother  Mary  F.  Pritchard.  But  there 
Is  nothing  in  the  record  except  certain  ex  parte  affidavits 
sought  to  be  introduced  here,  and  the  fact  that  R.  M.  Pritch- 
ard and  Alary  F.  Pritchard  were  each  given  farms  by  said 
will,  showing  or  tending  to  show  these  facts.  But  assuming 
the  fact  to  be  as  contended  by  appellants,  the  result  would  be 
the  same.  While  the  law  does  permit  a  prospective  heir  to 
release  his  interest  in  his  parent's  and  in  his  grandfather's 
estate,  if  his  parent  be  dead  and  he  would  inherit  directly 
from  the  grandfather,  the  law  will  not  permit  a  grandparent 
to  control  the  law  of  descents  and  distributions  of  the  parent's 
estate,  even  though  a  part  or  the  whole  of  that  estate  may 
come  by  devise  or  inheritance  from  the  grandfather. 

The  clerical  errors  in  the  decree  complained  of  and  the 
error  therein  omitting  the  name  of  John  R.  Hevener,  grantee 
of  W.  J.  Pritchard,  from  among  those  decreed  the  right  to 
participate  in  the  partition  of  said  land,  correctible  by  the 
record,  may  all  be  corrected  when  the  case  goes  back  to  the 
circuit  court  for  execution  of  said  decree,  and  when  so  cor- 
rected the  decree  will  in  all  other  respects  stand  affirmed. 

And  the  appellees  substantially  prevailing  here  will  recover 
-of  appellants  their  costs  incurred  in  this  court. 

Modified  and-  Affirmed 
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CHARLESTON 

Frymier  v.  Lor\ma  Railroad  Co. 
Submitted  March  23,  1915.     Decided  :\Iarch  30,  1915. 

1.  Trial — Demurrer  io  Evidence. 

Under  rules  applicable  to  new  trials,  the  court  may  on  motion  of 
the  party  injuriouply  affected  set  aside  a  demurrer  to  evidence  joined 
in  by  the  demurree,  and  award  him  a  new  trial,     (p.  9S). 

2.  New  Trial — Grounds — Surprise — Evidence. 

But  good  ground  for  such  action,  after  verdict,  is  not  shown  by 
affidavit  showing  surprise  at  the  evidence  of  the  adversary  party  on 
.  the  issues  joined,  and  affidavits  of  other  witnesses  whose  evidence 
by  proper  diligence  might  have  been  obtained,  and  whose  evidence 
is  substantially  cumulative  of  other  testimony  introduced  on  the 
trial.  A  party  so  surprised  if  he  would  protect  his  interests  must  at 
once  move  for  a  continuance,  suffer  a  nonsuit,  or  take  some  other 
steps  to  protect  his  interests,  and  not  take  the  chances  of  an  ad- 
verse verdict  and  thereafter  resort  to  a  motion  for  a  new  trial  as  a 
means  of  correcting  his  mistake,     (p.  100). 

3.  Appeal  and   Ebbor — Difposilion  of   Cause — Erroneous  Bulin^f  on 

Demurrer. 

Where  on  demurrer  to  evidence  and  voluntary  joinder  therein  by 
the  demurree  the  trial  court,  on  motion  of  the  demurree,  erroneously 
permits  withdrawal  of  the  joinder,  and  on  grounds  of  surprise,  and 
newly  discovered  evidence,  erroneously  sets  aside  the  demurrer  to 
the  evidence  and  awards  the  demurree  a  new  trial  on  all  issues,  this 
court  on  reversal  of  the  judgment  will  remand  the  case  to  the 
circuit  court  for  judgment  on  the  demurrer  to  the  evidence,  and  for 
further  proceedings  to  be  had  therein,     (p.  102). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Ritchie  County. 

Action  by  R.  E.  L.  Frymier  again&t  the  Lorama  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Reversed  and  reminded. 

8.  A.  Powell  and  Titos.  P.  Jacobs^  for  plaintiff  in  error. 
Adams  &  Cooper,  and  H.  S.  Blair,  for  defendant  in  error. 
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Miller,  Jitjge; 

In  an  action  on  the  case  for  negligently  setting  out  tlie 
fire  which  destroyed  plaintiff's  oil  well  derrick,  tank  house, 
oil  tank,  and  oil  therein,  and  other  oil  well  equipments,  the 
defendant  below,  demurrant  to  the  evidence,  assigns  and 
relies  on  the  following  as  errors  calling  for  reversal  of  the 
judgment:  (1)  Permitting  the  plaintiff  to  withdraw  his  joinder 
in  said  demurrer;  (2)  reading  the  affidavits  of  John  Denning 
and  B.  W.  Peebles  in  support  of  plaintiff's  motion  to  withdraw 
said  joinder  and  to  set  aside  the  demurrer;  (3)  failure  to 
take  the  ca?e  on  ?aid  demurrer  and  render  judgment  thereon ; 
(4)  giving  to  the  jury  plaintiff's  three  several  instructions, 
and  (5)  .^^etting  aside  the  whole  of  the  proceedings  on  said 
demurrer  and  awarding  plaintiff  a  new  trial. 

On  the  demurrer  to  the  evidence  and  the  instructions  com- 
plained of,  the  jury  rendered  a  conditional  verdict  for  the 
plaintiff,  if  the  law  on  the  demurrer  should  be  for  him,  and 
$1,400.00  damages,  and  for  the  defendant  if  the  law  thereon 
should  be  for  it.  Upon  the  return  of  said  verdict  demurrant 
entered  a  motion  to  set  the  same  aside,  (a)  because  contrary 
to  the  law  and  evidence;  (b)  because  of  erroneous  instruc- 
tions given,  and  (e)  because  the  amount  of  the  verdict  was 
exeesrive.  And  on  the  argument  of  the  demun;er  to  the  evi- 
dence and  defendant's  motion  to  set  aside  the  verdict,  at  a 
subsequent  term,  plaintiff  joined  in  said  motion  to  set  aside 
the  verdict,  and  entered  his  motion  to  withdraw  his  joinder, 
supported  by  the  affidavits  aforesaid,  which  the  court  per- 
mitted him  to  file,  and  thereupon  set  aside  the  demurrer  and 
awarded  a  new  trial  on  all  issues. 

It  i«  argued  en  hehalf  of  defendant  company  that,  as  plain- 
tiff joined  in  its  motion  to  5et  a>ide  the  verdict,  and  as  neither 
party  complained  of  the  ruling  of  the  court  thereon,  it  was 
tbe  duty  of  the  court  below  to  have  empanelled  a  jury  to  re- 
assess the  damages,  and  to  have  entered  such  judgment  on 
the  demurrer  to  the  evidence  as  would  have  been  proper. 
Rnt  notwithstanding  this  proposition  of  counsel,  we  are  asked 
to  reverse  the  judgment  below  permitting  withdrawal  of 
plaintiff's  joinder,  anil  to  pronounce  judgment  upon  the  de- 
murrer in  its  favor  and  that  the  plaintiff  take  nothing  by  his 
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action.  Our  opinion  is  that  unless  both  parties  are  bound  by 
the  court's  action  on  their  motion  for  a  new  trial  neither 
should  be  bound  thereby.  True  the  purpose  of  defendant's 
motion  for  a  new  trial  was  not  intended  to  disturb  its 
demurrer  to  the  evidence;  but  to  obtain  a  new  trial  on  the 
question  of  damages,  and  on  the  ground  that  the  amount  of 
the  verdict  was  excessive.  On  the  other  hand  the  evident 
purpose  of  plaintiff  in  joining  in  defendant's  motion  for  a 
new  trial  was  in  aid  of  his  motion  to  withdraw  his  joinder 
in  the  demurrer,  and  to  set  aside  the  demurrer  and  for  a 
new  trial  on  all  the  issues,  based  on  surprise  and  the  newly 
discovered  evidence  of  the  witnesses  Denning  and  Peebles. 

As  we  understand  it  the  proposition  of  defendant's  counsel 
now  is  that  we  should  reverse  the  judgment  below,  disregard 
the  verdict  of  the  jury,  and  pronounce  judgment  in  its  favor 
on  the  demurrer  to  the  evidence,  because,  as  they  view  the 
evidence,  the  alleged  negligence  of  the  defendant  has  not  been 
proven. 

As  we  view  the  evidence  the  motion  of  the  demurrant  to 
«et  aside  the  verdict  as  excessive  was  not  well  founded.  The 
verdict  as  to  the  amount  of  damages  finds  full  support  in  the 
evidence,  and  no  evidence  has  been  pointed  out  in  the  briefs 
or  arguments  of  counsel  supporting  the  contrary  view.  Nor 
do  we  find  error  in  plaintiff's  instructions  justifying  the 
court  in  setting  aside  the  verdict.  The  trial  court  might 
have  ignored  the  verdict  of  the  jury,  for  the  time  being,  and 
pronounced  judgment  on  the  demurrer  to  the  e\idence,  and, 
if  in  favor  of  the  demurrant,  judgment  of  nil  capiat  could 
have  been  entered ;  but,  if  for  the  demurree,  another  jury 
could  have  been  empanelled  to  assess  the  damages,  if  found 
excessive. 

Wherefore,  we  are  of  opinion  that  the  controlling  ques- 
tions presented  here  are,  first,  did  plaintiff  present  a  proper 
ca^se  for  withdrawal  of  his  joinder  to  the  demurrer,  and  for 
a  new  trial  based  on  newly  discovered  evidence,  and  if  not, 
second,  was  negligence  of  the  defendant  shown  entitling 
plaintiff,  on  the  demurrer  to  the  evidence,  to  judgment  there- 
on, and  for  the  amount  of  the  damages  assessed  by  the  jury? 

On  the  first  question  it  is  well  settled  by  our  decisions,  that 
on  such  proper  showing  as  would  entitle  a  party  to  a  new 
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trial,  if  the  verdict  of  the  jury  was  against  him,'  the  trial 
court  has  jurisdiction  to  set  aside  the  demurrer  to  the  evidence 
and  award  him  a  new  trial,  and  that  the  rule  applicable  to 
new  trials  is  properly  applied  in  such  cases,  and  that  the 
rule  of  new  trials  is  applicable  also  where  the  case  has  not 
been  properly  developed  and  the  court  can  see  that  other 
evidence  in  fact  exists,  and  that  through  some  misconception 
of  the  law  applicable  to  the  case,  or  through  some  surprise, 
accident,  or  oversight,  justice  demands  a  new  trial,  and  that 
the  party  injured  be  permitted  to  fully  present  his  case. 
Prabody  Im.  Co.  v.  Wilson,  29  W.  Va.  528 ;  Cook  v.  Raleigh 
Lumber  Co.,  74  W.  Va.  503,  82  S.  E.  327;  La  Belle  Iron 
Works  v.  Quarter  Savings  Bank,  74  W.  Va.  569,  82  S.  E. 
614,  620;  Fairfax's  Admr.  v.  Lewis,  11  Leigh  Anno.  233. 

As  already  noted,  plaintiff's  only  ground  for  withdrawing 
his  joinder,  and  for  a  new  trial,  was  surprise  and  the  newly 
discovered  evidence  of  Denning  and  Peebles.  The  surprise 
was  occasioned  by  the  evidence  of  defendant's  witness  Charley 
Taylor,  to  the  effect  that  on  the  morning  of  the  day  plain- 
tiff s  property  was  destroyed  he  noticed  some  smoke  back 
and  south  of  plaintiff's  well,  next  to  a  clearing  on  Denning 's 
farm,  and  next  to  Denning 's  house.  He  was  one  of  defend- 
ant's trainmen,  and  swore  that  he  observed  this  smoke  while 
running  from  Pennsboro  to  Harrisville,  and  as  he  crossed 
the  railroad  bridge  over  Hughes  River  and  while  rounding 
the  hill  between  the  river  and  the  long  trestle  in  the  vicinity 
of  the  well.  His  evidence  on  cross-examination  also  tended 
to  show  there  was  a  clearing  on  the  Denning  farm,  a  pine 
brush  thicket  which  had  been  or  was  being  cleared  out.  but 
he  could  not  testify  positively  that  clearing  was  being  done 
there  on  the  day  of  the  fire,  or  that  the  smoke  he  saw  actually 
came  from  that  clearing.  But  he  described  the  smoke  as 
apparently  coming  from  that  direction.  He  testified  also  that 
there  was  a  road  running  up  from  under  the  long  trestle  and 
on  the  Davis  farm,  and  between  the  well  and  the  Denning 
land.  He  had  never  been  up  there  and  did  not  know  how 
far  the  well  w^as  from  the  clearing  referred  to.  This  evidence 
was  the  only  evidence  tending  to  account  for  the  origin  of  the 
fire,  otherwise  than  from  the  locomotive  of  the  defendant 
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operated  in  the  vicinity  of  and  near  to  the  well,  and  the  setting 
out  of  fire  by  them  in  the  vicinity  of  the  well  on  that  day. 

The  rule  of  our  decisions  based  on  surprise  and  newly 
discovered  evidence  is,  that  the  new  evidence  must  have  been 
discovered  since  the  former  trial ;  that  by  reasonable  dDigence 
such  evidence  could  not  have  been  secured  before  the  trial; 
that  the  evidence  is  material  and  not  merely  cumulative,  cor- 
roborative or  collateral,-  and  such  as  ought  on  another  trial 
to  produce  an  opposite  result  on  the  merits.  Carder  v.  Banky 
34  W.  Va.  38,  41,  and  cases  cited. 

Has  plaintiff  brought  himself  \^athin   these  rules  is  the 
question  presented.    We  are  of  opinion  that  he  has  not  done 
so.    We  think  plaintiff  must  reasonably  have  anticipated  that 
defendant  would  endeavor  to  show  if  possible  that  the  fire 
destroying  his  property  originated  from  sources  other  than 
the  negligent  operation  of  its  locomotives.    We  must  assume 
that  plaintiff  investigated  the  cause  of  the  fire  about  the  time 
his  property  was  destroyed.     Peebles  was  his  representative, 
and  was  present  ^t  the  well  on  the  morning  of  the  day  of  the 
fire,  and  was  well  acquainted  with  all  the  facts  surrounding 
the  well  at  that  time;   and,  though  summoned  by  defendant, 
plaintiff  could  not  be  excused,  after  verdict,  for  failure  to 
summon  this  witness,  or  procure  his  evidence  before  submit- 
ting the  case  to  the  jury.     Besides,  after  Taylor  testified, 
plaintiff  did  introduce  one  or  two  witnesses  to  prove  that 
there  was  no  clearing  going  on  on  the  Denning  farm  the  day 
of  the  fire.    One  witness  living  in  the  neighborhood,  and  well 
acquainted  with  conditions,  swore  that  according  to  his  recol- 
lection one  Rymer  had  cleared  the  pine  thicket  some  two  or 
three  years  before  the  fire  in  question,  and  before  Denning 
purchased  the  farm,   that  though   Denning  had   done  some 
clearing  after  he  purchased  the  farm,  witness  was  pretty  sure 
he  had  done  no  clearing  in  the  spring  of  1911,  just  before 
plaintiff's  property  was  burned  in  May  of  that  year.    There 
is  little  difference  between  this  evidence  and  that  contained  in 
the  affidavit  of  Denning  relied  on  for  a  new  trial.    He  admits 
he  had  a  small  portion  of  his  land  cleared  in  the  early  spring 
of  1911,  but  says  that  before  May  22,  1911,  the  day  of  the 
fire,  the  clearing  had  been  completed,  the  land  burned  off, 
plowed  and  planted  in  corn,  and  he  thought  the  corn  had  been 
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worked  once  prior  to  that  date;  that  he  was  present  at  the 
well  on  the  day  of  the  fire,  arriving  there  when  the  derrick 
was  about  to  fall  in ;  that  there  was  no  fire  at  any  place  on 
his  farm  that  day  which  by  any  possibility  could  have  set 
out  the  fire  destroying  plaintiff's  property;  that  he  observed 
the  road  spoken  of  by  Taylor,  over  the  Davis  land,  and  be- 
tween his  land  and  the  plaintiff's  well,  and  that  he  observed 
no  signs  of  fire  beyond  or  east  of  that  road.  The  witness 
Peebles  and  other  witnesses  could  have  observed  the  same 
facts  at  and  immediately  after  the  fire.  Plaintiff  himself  was 
a  witness  and  swears  that  he  was  at  the  well  the  evening  of 
the  fire  and  he  then  had  the  same  opportunity  to  see  and 
obser\T  the  conditions  then  surrounding  the  well,  and  as 
to  whether  there  were  any  evidences  of  fire  east  of  the  road 
running  through  the  land.  ■  He  could  have  been  recalled, and 
could  probably  have  proved  all  or  substantially  all  that  it 
now  appears  Denning  would  prove.  Besides,  when  a  party 
is  surprised,  and  knows  of  evidence  he  should  then,  as  a  gen- 
aral  rule,  protect  himself  by  asking  a  continuance,  or  taking 
a  nonsuit,  and  not  take  the  chance  of  an  adverse  verdict,  and 
then  resort  to  a  motion  for  a  new  trial  as  a  means  of  correct- 
ing his  mistake.  Henderson  v.  Hazlett,  75  W.  Va.  255,  83 
S.  E.  907. 

*  Plaintiff  having  voluntarily  joined  in  the  demurrer  to  the 
evidence,  and  having  now  determined  that  the  court  below 
erred  in  permitting  him  to  withdraw  that  joinder,  the  ques- 
tion comes,  what  disposition  shall  w^e  make  of  the  case  on  this 
hearing?  The  court  below  has  not  as  yet  acted  upon  the 
demurrer  to  the  evidence,  except  to  set  it  aside  to  let  in  the 
new  evidence.  In  advance  of  its  action  thereon  shall  we  now 
proceed  as  requested  by  counsel  for  defendant  company  to 
consider  the  demurrer,  and  pronounce  such  judgment  as  we 
might  think  proper?  Possibly,  as  an  original  proposition, 
we  might  take  a  different  view  of  the  evidence,  from  the  trial 
court,  and  as  the  judge,  who  sees  and  hears  tl|e  witnesses,  is 
better  able  to  judge  of  the  w^eight  and  credibility  of  the 
testimony,  than  an  appellate  court  would  be,  the  parties 
would  by  original  judgment  here  be  deprived  of  the  benefit 
of  original  action  by  the  trial  court,  and  the  prevailing  party 
of  the  benefit  of  the  judgment  in  his  favor  on  writ  of  error 
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here.  Our  decisions  all  call  for  original  action  by  the  trial 
court,  as  a  prerequisite  to  appellate  jurisdiction.  Armstrong 
V.  Town  of  Grafton,  23  W.  Va.  50;  Woods  v.  CaynphcU.  45 
W.  Va.  203 ;  Kesler  v.  LapJiavi,  46  W.  Va.  293 ;  Bartleii  v. 
Boyles,  66  W.  Va.  327.  Besides  it  is  suggested  by  plaintiff's 
coiimel  that  original  action  here  upon  the  demurrer  to  the 
evidence  might  deprive  him  of  the  right  to  take  nonsuit, 
if  so  advised, .  and  his  rights  be  prejudiced  in  that  way. 
Thrasher  v.  Ballard,  33  W.  Va.  285,  290-293. 

We  are  of  opinion  that  under  our  practice  we  ought  not 
to  pronounce  final  judgment  on  the  demurrer  here  until  the 
trial   court  has   acted.     Defendant's   counsel   cite   Smith  v. 
South  Penn  Oil  Co.,  59  W.  Va.  204,  in  support  of  their  motion 
for  judgment  here.     But  the  case  is  inapt.     In  that  case  the 
court  below  had  pronounced  judgment  on  the  demurrer.    True 
we  reversed  that  judgment  for  error  therein  and  then  pro- 
ceeded to  pronounce  judgment  here,  but  there  the  lower  court 
had  given  its  judgment  on  the  demurrer.     The  only  case  we 
have  found  which  at  first  blush  might  seem  to  justify  defend- 
ant's motion  for  judgment  here  is  University  of  Virginia  v. 
Snyd(r,  100  Va.  567.     In  that  case,  however,  the  court  was 
reviewing  the  judgment  below  refusing  to  compel  joinder  in 
a  demurrer  by  the  demurree.    It,  therefore,  became  necessary 
for  the  court  to  consider  the  evidence,  and  finding  error  'm 
the  judgment  below,  proceeded  to  pronounce  judgment  on  the 
demurrer  to  the  evidence  in  favor  of  the  demurrant.    No  pre- 
cedent is  cited  by  the  Virginia  court  for  this  practice.    But 
regarding  that  as  proper  practice  in  such  cases,  it  hardly  fur- 
nished a  precedent  for  a  case  like  the  one  at  bar.     The  court 
below  in  that  case  in  pronouncing  the  judgment  complained  of 
was  necessarily  compelled  to  consider  the  evidence  far  enough 
at  least  to  determine  whether  it  was  such  as  to  require  joinder 
in  the  demurrer  thereto,  and  to  that  extent  the  court  below 
must   necesffarily   have    pronounced   judgment   thereon.     In 
this  case  here  we  have  no  judgment  of  the  trial  court  of  any 
kind  on  the  demurrer  to  the  evidence.     If  the  Virginia  case 
promulgates  a  correct  rule  of  practice,  it  is  not  entirely  ap- 
plicable to  the  case  in  hand. 

For  the  reasons  aforesaid,  we  are  of  opinion  to  reverse  the 
judgment,  reinstate  the  demurrer  and  the  joinder  of  plain- 

76  W.  Va. 


March  1915.]       Lewis  v.  Pulp  &  Paper  Co.  103 

tiff  therein,  and  to  remand  the  case  for  further  proceedings 
to  be  had  therein  in  the  circuit  court  according  to  the  direc- 
tions indicated  and  further  according  to  the  rules  and  prin- 
ciples governing  in  such  cases. 

Reversed  and  remanded. 


CHARLESTON 

Lewis  v.  W.  Va.  Pulp  and  Paper  Co. 

Submitted  March  9,  1915.     Decided  March  30,  1915. 

1.  CoNTEACTS — Essence — Time, 

Ordioarily  time  is  not  of  the  essence  of  a  contract,  unless  made 
80  by'  its  terms,  or  unless  it  is  an  element  of  a  mere  condition 
precedent,     (p.  105). 

2.  Same — Breach — Benunciaiion — Effect. 

An  absolute  renunciation  of  a  contract  by  one  of  the  parties 
thereto  constitutes  a  breach  thereof  and  also  relieves  the  other  from 
•performance  of  his  promise  or  covenant,     (p.  1Q6). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Pocahontas  County. 

Action  by  J.  W.  Lewis  against  the  West  Virginia  Pulp  & 
Paper  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Reversed  and  remanded. 

.V.  C.  McNeil,  for  plaintiff  in  error. 

L.  M,  McClintiCf  for  defendant  in  error. 

POFFEXBARGER,   JUDGE  : 

Lewis'  judgment  for  $49.41,  recovered  in  a  justice's  court, 
was  carried  into  the  circuit  court  by  an  appeal.  The  total 
amount  claimed  in  his  bill  of  particulars  is  $110.60.  On  the 
conclusion  of  his  evidence  a  verdict  against  him  was  found  by 
direction  of  the  court,  and  the  judgment  to  which  he  obtained 
this  writ  of  error  was  rendered  in  accordance  with  the  verdict. 

Taken  as  true,  tinder  the  rule  applicable  to  motions  to 
exclude,   they    being   in   some   respects    the    equivalent   of 
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demurrers,  the  plaintiff's  evidence  established  the  following 
facts:     In   ]\Iay   1913,   he   was   at   a   point  near  Nashville, 
Georgia,  and,  having  seen,  in  an  industrial  publication,  an 
advertisement  by  the  defendant,  for  a  skilled  workman,  called 
a  crane-man,  the  operator  of  the  crane  of  a  steam  shovel  he 
wrote  a  letter  to  the  company,  in  which  he  either  tendered  his 
services  or  made  an  inquiry.    In  response  thereto,  he  received 
a  telegram  saying  the  company  needed  a  crane-man  and  would 
give  him  a  position,  provided  he  came  at  once.    This  telegram 
was  received  on  May  16,  and  on  the  next  day  he  replied  by 
telegram,  that  he  would  leave  on  Tuesday  and  arrive  at  Cass, 
W.  Va.  on  Thursday.    He  was  then  advised  that  it  would  be 
satisfactory,   if  he  should  arrive  on   Thursday.     With  this 
understanding,  he  started  on  Tuesday  morning,  but,  in  con- 
sequence of  the  delay  of  his  train  at  a  place  called  Jessup. 
Georgia,  he  missed  a  connection.    On  his  arrival  at  Richmond, 
Va.,  he  communicated  this  fact  to  the  superintendent  by  wire, 
and  proceeded  on  his  journey,  arriving  on  Friday  afternoon 
instead  of  Thursday,  and  immediately  reported  to  the  super- 
intendent ;  but,  in  the  mean  time  another  man  had  been  given 
the  place  conditionally  promised  him.    On  the  next  morning:, 
Saturday,  he  and  the  superintendent  went  by  the  same  train, 
but  not  together,  to  the  place  at  which  the  company's  steam 
shovel  was  then  working.  Hut  no  work  was  assigned  to  him. 
That  evening,  he  called  upon  the  superintendent  again,  who 
suggested  work  for  him  at  another  place  on  Elk  River.    On 
the  following  Tuesday,   they  went  to   that   place,   but,  on 
account  of  the  difficulty  of  obtaining  a  boarding  place  suit- 
able for  his  wife  and  child,  it  was  suggested  that  he  take  a 
position  as  foreman  of  carpenters  at  a  place  called  Spruce. 
The  superintendent  having  refused  to  agree  with  him  in 
advance  as  to  the  amount  of  his  compensation,  he  did  not  take 
that  place.     With  knowledge   of  the   defendant's  superin- 
tendent, he  remained  at  Spruce  the  balance  of  the  week,  ready 
for  work.     On  Saturday,  the  departure  of  the  steam  shovel 
engineer,  for  some  reason,  necessitated  a  reorganization  of  the 
force.    The  foreman  took  the  place  of  the  crane-man  and  the 
crane-man  took  the  place  of  the  engineer.     On  Monday,  a 
new  engineer  came  upon  the  grounds  and  the  crane-man  quit, 
but  the  plaintiff  was  not  called  to  take  the   position,  in 
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anticipation  of  which  he  had  come  to  the  defendant's  works 
under  the  conditions  and  understanding  already  stated.  On 
that  day,  he  instituted  his  action  for  damages,  and,  on  the 
second  day  thereafter,  he  was  offered  the  position,  but 
declined  it. 

The  delay  in  arrival  did  not  justify  refusal  of  the  promised 
employment.     There  was,  of  course,  an  absolute  undertaking 
as  to  the  time  of  the  beginning  of  the  journey,  but  none  as  to 
its  completion.    That  the  plaintiff  had  no  control  of  the  means 
of  travel  and  that  railway  trains  are  sometimes  unavoidably 
delayed  were  facts  well  known  to  both  parties  and  in  view  of 
which  they  obviously  contracted.    As  to  the  arrival,  the  con- 
tract was,  therefore,  manifestly  conditional  upon  the  main- 
tenance by  the  railroads  of  their  published  schedules  and 
connections.     The  beginning  of  the  journey  was  within  the 
absolute  power  and  control  of  the  plaintiff.     Its  completion 
was  not.     It  would  be  too  much  to  suppose  he  intended  to 
assume  the  risk  of  the  failure  of  railway  connections,  without 
an  express  agreement  on  his  part  to  do  so.    Acceptance  of  the 
offered  position  and  entry  upon  the  journey  necessitated  the 
giving  up  of  his  residence,  disposal  of  his  household  goods  or 
the  expense  of  their  shipment,  abandonment  of  the  position 
he  then  had  and  the  expense  of  a  1300  mile  trip.    It  is  highly 
improbable  that  he  would  have  accepted  the  offer,  if  he  had 
been  told  he  must  guarantee  his  arrival  on  schedule  time. 
Both  parties  could  well  assume  the  connections  would  be  made 
and  both  knew  the  delays  incident  to  travel  are  ordinarily 
not  of  such  length  as  to  make  them  material.    The  time  within 
which  an  act  is  to  be  done  is  not  always  essential,  and,  when 
the  time  specified  for  performance  of  a  contract  is  relatively 
unimportant,  it  is  not  of  the  essence  thereof,  unless  made  so 
in  express  tenns,  or  it  appears  to  be  a  condition  rather  than 
a  covenant.    Adams  v.  Railway  Co,,  64  W.  Va.  181.    No  terms 
used  by  the  parties  imported  intent  to  make  the  time  of 
arrival  essential.    Though  the  plaintiff  promised  to  arrive  on 
Thursday  and  the  defendant  expressed  satisfaction  with  that 
date,  neither  used  any  word  signifying  intent  to  make  the 
contract  depend  upon  that  fact  for  its   binding   force   or 
validity.    On  the  contrat*y,  the  defendant's  conduct  indicated 
allowance  of  reasonable  latitude  as  to  time.    It  first  said  come 
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at  once  and  then  allowed  a  day  or  two  for  preparation. 
Arrival  on  Thursday  was  not  made  a  condition  of  the  con- 
tract to  give  employment.  It  was  an  element  or  factor  in 
performance.  The  agreement  was  concluded  before  the  plain- 
tiff left  Georgia.  He  agreed  to  come  and  work  and  his  failure 
to  do  so  would  have  given  the  defendant  a  right  of  action 
against  him. 

Neither  the  offer  of  employment  different  from  that 
promised  nor  of  the  promised  employment,  after  what  the 
jury  could  well  say  was  tantamount  to  an  absolue  refusali 
could  avert  the  consequences  of  the  breach.  An  absolute 
refusal  by  one  party  to  a  contract  to  perform  it  releases  the 
other.  Swiger  v.  Hayman,  56  W.  Va.  123 ;  SJiaw  v.  Life  Ins. 
Co.,  69  N.  Y.  286 ;  Trover  y.  Halstead,  23  Wend.  66. 

Being  clearly  erroneous,  the  judgment  will  be  reversed,  the 
verdict  set  aside  and  the  case  remanded  for  a  new  trial 

Nevej'sed  and  remanded. 


CHARLESTON 

Sperry,  Adm'r  et  als.  v.  Tulley  et  als. 
Submitted  March  9,  1915.    Decided  March  30,  1915. 

1.  Partnership — Indebtedness — Conirihuiion — Liabiliiy  of  Partners. 

The  question  of  liability  of  partners  to  contribute  on  account  of 
indebtedness  incurred  in  the  purchase  of  property  used  by  the  firm 
jn  its  business  depends  upon  the  relation  in  time,  of  the  partner- 
ship agreement  to  the  purchase,     (p.  109). 

2.  Same — Indebtedness — Purcha&e  of  Property — Liability  of  Partner- 

Contribution. 

If  the  purchase  is  subsequent  to  the  agreement,  it  is  a  partnership 
transactioD  and  the  purchase  money  debt  a  firm  liability,  discharge 
of  which  by  one  or  more  of  the  members  of  the  firm  entitles  them 
to  contribution  from  their  associates,     (p.  109). 

3.  Same — Partnership  Debt — Payment  by  Partner — Contributian. 

If,  in  such  case,  some  of  the  members  of  the  firm  have  become 
insolvent,  the  solvent  members  must  contribute  to  the  extent  of  the 
indebtedness,     (p.  109). 

(Lynch,  Judge,  absent.) 
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Appeal  from  Circuit  Court,  Braxton  County. 

Suit  by  Clarence  B.  Sperry,  administrator,  etc.,  and  others, 
against  J.  V.  Tulley  and  others.  From  decree  for  plaintiffs, 
defendants  appeal. 

Affirmed. 

Linn,  Byrne  &  Hines  and  C.  L.  Smitli,  for  appellants. 
W,  L.  Armstrong  and  Hines  cfc  Kelly,  for  appellees. 

POFFENBARGER,    JuDGE : 

The  decree  from  which  this  appeal  was  taken  is  one  en- 
forcing contribution  among  copartners  in  a  horse  transaction. 

Trexler  Bros,  sold  them  a  stallion  at  the  price  of  $3000.00, 
upon  the  understanding  and  agreement  that  each  was  to 
take  one  or  more  of  the  fifteen  shares  of  $200.00  each,  and 
took,  in  payment,  three  one  thousand  dollar  negotiable  notes, 
signed  by  the  subscribers  for  ten  shares.  The  subscribers  for 
four  shares  did  not  sign  the  notes.  By  an  arrangement  with 
the  Fellinj?  agent,  one  of  them  paid  nothing,  his  share  being  a 
gift.  Three  of  the  shares  were  paid  for  in  cash,  property  and 
independent  notes.  On  the  three  $1000.00  notes,  credits  were 
endorsed  to  the  extent  of  $800.00,  representing  the  four  shares 
held  by  those  who  did  not  sign  them.  These  notes  were 
assigned  to  Louis  Bennett.  One  share  was  not  individually 
subscribed  at  all,  but  its  price  was  included  in  the  notes.  In 
other  words,  non-subscription  thereof  wrought  no  abatement 
from  the  price  of  the  horse. 

In  the  results  of  the  enterprise,  the  prospectus  was  not 
fulfilled.  The  returns  were  but  little,  if  anything,  in  excess 
of  the  expenses.  The  horse  died  after  this  suit  was  brought 
and  no  part  of  the  capital  invented  has  ever  been  returned. 
For  balances  due  on  two  of  the  notes,  the  holder  recovered 
judjnnents,  one  for  $1153.53  against  Q.  M.  Sponaugle,  J.  0. 
Baxter,  L.  D.  Pepper,  G.  R.  Gibson,  Edwin  Morrison  and 
L.  A.  Koontz,  which  was  satisfied  by  Morrison ;  and  the  other 
for  $882.95  against  Sponaugle,  Baxter,  Pepper,  Gibson  and 
Cecil  Denham,  which  was  satisfied  by  Denham.  Two  of  the 
parties,  Sigler,  subscriber  for  two  shares,  and  Freil,  sub- 
scriber for  one,  were  dead  at  the  dates  of  the  procurement  of 
these  judgments.    In  the  first  action,  there  was  no  service  of 
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process  on  Denham  and,  in  the  second,  none  on  Morrison  or 
Koontz. 

This  equity  suit  was  instituted  by  Sperry,  administrator 
of  the  estate  of  Sigler,  and  Morrison  and  Denham,  againat 
all   the  other  living  copartners  and  the   administratrix  of 
Freil,  to  settle  the  partnership  business  and  compel  those  of 
them  who  did  not  sign  the  notes  to  contribute  to  the  pament 
of  the  two  judgments  herein  described.    The  bill  alleges  non- 
payment of  any  part  of  the  purchase  money  of  the  horse 
by  T.  G.  Berry,  J.  V.  Tulley,  ]\Iomen  Rhea,  holders  of  one 
share  each,  and  J.  ^L  Maple  and  C.  W.  ^laple,  joint  owners 
of  another,  and  charges  them  with  having  entered  into  a 
secret  and  fraudulent  arrangement  with  Trexler  Bros.,  by 
which  they  were  to  have  four  shares  for  their  ser\ace8  in 
procuring  the  signatures  of  the  other  parties  to  the  notes. 
The    endorsement    on    the    notes,    of    credits    amounting  to 
$800.00  is  alleged  to  have  been  made  in  purauance  of  such 
secret  agreement,  and  the  real  purchase  price  to  have  been 
only  $2200.00,  and,  therefore,  a  conspiracy  on  the  part  of  the 
holders  of  said  four  shares  to  deceive,  cheat,  defraud  and 
overreach  those  who  executed  the  notes,  is  charged.    The  bill 
further  alleges  the  partnership  agreement  antedated  the  pur- 
chase of  the  horse  and  contemplated  it  as  a  firm  transaction, 
and   the   agreement   for   such   purchase    was   consummated, 
wherefore  all  became  jointly  liable  for  the  purchase  money, 
notwithstanding  the  failure  of  part  of  them  to  join  in  the 
purchase  money  notes.    It  also  charges  insolvency  of  Pepper. 
Baxter,  Koontz  and  Sponaugle. 

Deeming  the  purchase  of  the  horse  to  have  been  made  on 
behalf  of  all  the  parties  at  the  price  of  $3000.00,  in  pursuance 
of  an  antecedent  partnership  agreement,  the  court  decreed 
contribution,  agreeably  to  the  prayer  of  the  bill.  Though  the 
commissioner  to  whom  the  cause  was  referred,  for  inquiry 
and  findings  as  to  the  facts,  did  not  specifically  report  the 
relative  date  of  the  partnership  agreement,  he  treated  it  as 
having  preceded  the  purchase  and  impliedly  so  found,  for  he 
reported  the  purchase  price  as  a  firm  liability  conferring 
right  to  contribution  on  those  who  had  paid,  or  were  bound 
to  pay,  more  than  the  capital  they  had  agreed  to  puf  in. 
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Overruling  exceptions  to  this  finding,  the  court,  upon  the 
evidence,  came  to  the  same  conclusion. 

The  existence  of  a  copartnership  among  the  parties  is  over- 
whelmingly established  by  the  evidence.  All  the  parties  met 
as  quasi  stockholders  and  elected  managing  agents  called 
directors  and  carried  on  business  for  three  years.  All  turns 
upon  the  commencement  of  the  i)artnership  or  the  relation 
thereof  to  the  purchase  and  the  legal  effect  of  such  relation. 
The  date  of  the  agreement  must  be  gathered  largely  from  the 
circumstances.  Beny  and  the  agent  of  Trexler  Bros,  went 
around  among  the  parties  and  secured,  their  co-operation. 
Some  sort  of  a  written  agreement  was  signed  by  them,  a  copy 
of  which  was  retained  but  has  been  lost  and  its  contents  are 
not  disclosed  by  the  evidence.  The  capital  was  not  assembled 
in  advance  of  the  purchase.  All  stood  upon  an  agreement, 
fixing  their  relative  interests,  and  this  must. have  preceded 
the  purchase.  At  the  date  thereof  no  purchase  had  been 
made  and  the  horse  had  not  been  delivered.  Though  the  fact 
is  not  specifically  established  by  evidence,  it  may  well  be 
assumed  the  parties  all  knew  what  horse  was  to  be  purchased, 
for  his  character  and  pedigree  were  important  elements  or 
factors  in  the  prospective  enterprise.  All  of  these  circum- 
stances and  others  strongly  tend  to  support  the  court's  find- 
ing and,  for  that  reason,  we  are  unable  to  see  that  it  is  wrong. 

The  subsequent  purchase  of  the  horse  was  necessarily  a 
firm  and  not  an  individual,  transaction,  from  which  the  right 
of  contribution  results.  Though  the  partnership  agreement 
required  only  limited  amounts  of  capital  to  be  paid  in,  the 
law  bound  all  of  the  parties  for  firm  obligations.  From  these, 
limitations  of  the  partnership  agreement  afforded  no  pro- ' 
tection.  Those  who  have  been  compelled  to  pay  more  than 
they  agreed  to  contribute  have  paid  it  for  the  firm,  on  account 
of  a  firm  debt,  and  they  take  the  shoes  of  the  creditor.  Sup- 
pose one  member  had  advanced  the  entire  $3000.00,  on  the 
faith  of  the  agreement.  Would  he  not,  as  a  matter  of  common 
and  ordinaiy  reason  and^  justice,  be  entitled  to  require  his 
associates  to  reimburse  him  to  the  extent  of  the  amounts  they 
agreed  to  pay?  As  to  the  sum  so  advanced,  he  would  be  a 
firm  creditor,  but,  on  the  adjustment  of  accounts  among  the 
members  as  partners,  he  could  require  them  to  contribute 
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their  capital  in  accordance  with  the  agreement.  If,  some  of 
the  members  were  insolvent,  or  have  become  so  since  the 
making  of  the  agreement,  the  law  holds  the  solvent  members 
liable  to  the  extent  of  the  debts,  not  merely  to  the  extent  of 
their  copartnership  agreement,  wherefore  they  must  put  iu 
ratably  more  than  they  agreed  to  pay.  In  Gouthicaite  v 
Duckworthy  12  East.  421,  Lord  EHonborough  said:  **  It  comes 
to  the  question,  whether,  contemporary  with  the  purchase  of 
the  goods,  there  did  not  exist  a  joint  interest  between  these 
defendants.  The  goods  were  to  be  purchased,  tis  Duckworth 
states  in  his  examination,  for  the  adventure:  that  was  the 
agreement.  Then,  what  was  this  adventure?  Did  it  not 
commence  with  the  purchase  of  these  goods  for  the  purpose 
agreed  upon,  in  the  loss  and  profits  of  which  the  defendants 
were  to  share?'*  He  answered  the  question  in  the  aflSrmative 
and  held  the  purchase  a  partnership  transaction.  To  the 
same  effect,   see  Sinith  v.   Craven,  1    Cromp.   &  Jerv.  500: 

m 

Browne  v.  Gibbons,  5  Bro.  P.  C.  491 ;  Gardiner  v.  ChUdji,  8 
C.  &  P.  345;  Collyer's  Law,  Part.  pp.  806  to  819;  Lindley's 
Law  Part.  p.  248. 

Manifestly  the  basis  of  adjustment  is  the  partnership  agree- 
ment, not  the  notes  given  for  a  firm  obligation.  Having: 
made  this  agreement,  those  who  failed  to  join  in  the  three 
$1000.00  notes  could  not  withdraw  from  it  secretly  and 
clandestinely  as  they  attempted  to  do.  None  of  the  other 
parties  had  knowledge  of  their  separate  and  individual  trans- 
actions with  Trexler  Bros.'s  agent,  until  after  exchange  of 
the  notes  for  the  horse. 

The  basis  of  the  decree  is  clearly  right  and  all  that  remain 
are  some  criticisms  of  the  bill.  We  think  it  sufficiently  alleges 
the  partneship  and  the  allegations  of  fraud  are  unimpor- 
tant. The  right  of  the  plaintiffs  springs  out  of  the  contract, 
not  fraud,  and  the  decree  has  a  firm  foundation  in  the  con- 
tract. 

Seeing  no  error  in  the  decree  we  affirm  it. 

Affirmed. 
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CHARLESTON 

McIlwaine  Knight  &  Co.  v.  Fielder  et  al. 

AND 

Kanawha  Valley  Bank  v.  Fielder  et  al. 

Submitted  March  2,  1915.    Decided  March  30,  1915. 

1.  Judgment — Process  to  Sustain — Necessity, 

Proceedings  in  a  cause  can  not  bind  parties  who  have  been  merely 
named  as  defendants  therein,  but  as  to  whom  the  bill  has  not  been 
matured  for  a  hearing  by  the  service  of  process  to  answer  the  same 
or  by  appearance  thereto,     (p.  113). 

2.  Equity — Bill  of  Beview — Be-opening  Case. 

A  bill  seeking  to  review  a  cause  for  errors  apparent  on  the  record, 
cannot  re-open  the  case  for  general  rehearing.  The  procedure  brings 
about  an  appeal  for  error,  not  a  re-opening  for  a  continuation  of  the 
eause.     (p.  114). 

3.  Same — Bill  of  Beview — Decree. 

Upon  a  bill  of  review  for  errors  apparent  on  the  record,  the  court 
should  review  the  cause  and  in  one  order  or  decree,  like  procedure 
on  appeal,  adjudicate  so  as  to  correct  the  errors,     (p.  114). 

4.  Appeal  and  Ereor — Procedure — Beversal. 

This  court  may  of  its  own  motion  reverse  decrees  which  have  been 
entered  in  the  absence  of  necessary  parties,     (p.  114). 

Appeal  from  Circuit  Court,  Kanawha  County. 

Suits  by  McIlwaine  Knight  &  Co.  and  by  the  Kanawha 
Valley  Bank  against  William  Fielder  and  others.  From  ad- 
verse orders  and  decrees  entered  on  a  bill  of  review,  defend- 
ants appeal. 

Reversed  and  remanded. 

J.  W.  Kennedy  and  Jones,  Murphy  &  Ballard,  for  appel- 
lants. 

L.  E.  McWhorter,  Broum  Ja<^kson  &  Knight,  smd. Price, 
Smith,  ^pitman  &  Clay,  for  appellees. 

BOBIXSON,  PRESmENT : 

This  is  a  lien  creditors'  suit.  It  is  made  up  by  the  con- 
solidation of  two  causes,  separately  instituted.     The  decrees 
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subject  real  estate  to  sale  for  the  payment  of  liens  adjudgi^ 
to  exist  thereon.  Incidental  to  the  enforcement  of  the  liens, 
certain  conveyences  made  by  the  appellants  William  Fielder 
and  wife  to  their  three  sons,  also  appellants,  were  set  aside 
as  voluntary  and  fraudulent. 

We  need  only  set  forth  thos€  matters  which  tend  to  proper 
decision.  There  are  many  ins  and  outs  to  be  eliminated. 
They  are  in  no  wise  material  to  a  true  view  of  the  disposition 
which  we  find  must  be  made  of  the  case. 

None  of  the  defendants  who  are  now  appealing  appeared 
to  the  original  bill  in  either  of  the  causes,  nor  to  the  amended 
and  supplemental  bill  filed  in  one  of  them,  which  latter 
bill  attacked  the  conveyances  to  the  sons  as  being  in  fraud  of 
the  plaintiff  and  other  creditors.  The  bills  were  taken  for 
confessed  as  to  all  these  parties.  They  did  not  answer,  take 
exceptions  to  the  report  of  the  commissioner,  or  appear  in 
any  manner.  So  in  the  natural  course  of  events,  decrees 
appropriate  to  the  case  so  confessed  were  entered  against 
them.  One  decree  set  aside  the  alleged  fraudulent  convey- 
ances. A  suKsequent  decree  adjudged  certain  liens  to  exist 
on  the  real  estate  thereby  conveyed,  as  well  as  on  remaining 
lands  of  the  grantors,  and  ordered  a  sale  of  all  the  property 
for  the  payment  and  satisfaction  of  the  liens. 

When  the  property  was  advertised  for  sale  pursuant  to  the 
decree,  these  appellants  filed  a  bill  of  review  and  obtained 
a  stay  of  the  proceedings.  They  asked  a  review  for  errors. 
The  errors  alleged  by  them  were  such  as  would  be  apparent 
from  the  face  of  the  record.  They  were  those  for  which  a 
bill  of  review  would  lie.  The  proper  parties  were  named  as 
defendants  to  this  bill  of  review,  but  not  all  of  them  were 
summoned  to  answer  it.  When  it  was  heard,  only  some  of  the 
parties  to  be  affected  by  the  proceedings  therein  were  before 
the  court  by  process  or  appearance.  The  cause  had  not  bet-n 
completely  matured  for  a  hearing.  Why  the  appellees  allowed 
it  to  be  proceeded  with  in  this  shape,  we  do  not  know. 

Nevertheless,  the  court,  upon  the  bill  of  review,  entered  a 
decree  totally  vacating,  annulling,  and  setting  aside  the  former 
decrees.  At  the  term  at  which  it  did  this,  it  did  no  more. 
At  a  later  term,  a  lien  creditor,  the  City  of  Charleston,  which 
had  failed  to  present  its  case  theretofore,  was  permitted  to 
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file  its  answer  setting  up  its  lien.  The  appellants  were  per- 
mitted to  demur  to  the  amended  and  supplemental  bill  in 
the  original  cause,  which  demurrer  being  overruled,  they  were 
permitted  to  file  their  answers  to  that  bill.  In  this  answ^er 
they  denied  the  fraud  alleged  against  them.  At  this  time 
the  court  seems  to  have  considered  the  original  cause  as  re- 
opened by  the  decree  made  on  the  bill  of  review^  so  that  the 
same  might  he  reheard  in  all  particulars.  Even  if  it  could 
have  properly  done  so,  it  failed  to  observe  that  it  could  not 
affect  the  rights  of  thoFc  parties  to  the  original  cause  who 
were  not  before  the  court  w^hen  it  set  aside  the  decrees  ad- 
judicating their  rights.  But  at  a  still  later  term  the  court, 
ignoring  the  answers  which  it  had  permitted  to  be  filed, 
entered  a  new  decree  of  sale,  embracing  the  matters  of  the 
original  decrees,  but  in  some  particulars  modifying  the  former 
decree  of  sale.  In  the  decree  which  it  then  made,  it  ordered 
that  the  decree  vacating  the  original  decrees  should  be  set 
aside.  The  appellants  complain  that  the  court  erred  in  deny- 
ing them  a  hearing  on  their  answ^er,  and  further  in  not 
correcting  certain  errors  apparent  on  the  record  of  the  orig- 
inal cause. 

Now.  let  us  see  what  a  jumble  has  been  made  of  this  case. 
How  stands  it  ?  Upon  the  bill  filed  by  the  appellants  for  a  re- 
view of  the  original  decrees,  those  decrees  have  been  reviewed 
and  changed  so  that  the  new^  decree  binds  some  of  the  parties, 
while  as  to  others  the  former  decrees  have  not  been  affected. 
The  plaintiffs  in  the  original  caiuses  w^hich  were  consolidated, 
together  with  some  of  the  lien  holding  defendants  therein  who 
were  served  with  proceSv«j  or  appeared,  are  affected  by  the 
proceedings  on  the  bill  of  review.  Those  proceedings,  how'- 
ever.  can  not  bind  the  several  judgment  lien  holders  w^hose 
claims  were  reported  by  the  commissioner  and  were  decreed 
in  the  cause,  but  who  were  not  brought  before  the  court  in 
the  bill  of  review  proceedings.  The  original  decrees,  even  if 
erroneous,  are  as  to  them  still  standing.  The  proceedings  by 
way  of  review  are  abortive  as  to  such  parties.  Proceedings 
in  a  cause  can  not  bind  parties  w^ho  have  been  merely  named 
as  defendants  therein,  but  as  to  whom  the  bill  has  not  been 
matured  for  a  hearing  by  the  .service  of  process  to  answer 
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the  same  or  by  appearance  thereto.  As  well  would  it  be  not 
at  all  to  make  them  defendants  in  the  cause,  as  not  to  siumnon 
them  or  to  proceed  without  them.  Chief  Justice  Marshall 
once  said  that  it  is  only  a  principle  of  natural  justice,  of 
universal  obligation,  that  the  rights  of  an  individual  can  not 
be  bound  unless  he  have  notice  of  the  proceedings  against  him. 
The  Mary,  9  Cranch  126. 

The  answer  tendered  by  the  appellants  was  erroneously  re- 
ceived. On  the  bill  of  review  the  original  cause  could  not 
be  re-opened  to  give  them  an  opportunity  to  deny  the  fraud 
which  they  had  confessed  by  their  default,  and  to  rehear 
the  question  of  fact  as  to  the  fraud  alleged.  A  bill  seeking  to 
review  a  cause  for  errors  apparent  on  the  record,  can  not 
re-open  the  case  for  general  rehearing.  The  procedure  brings 
about  an  appeal  for  error,  not  a  re-opening  for  a  continua- 
tion of  the  cause.  1  Hogg's  Equity  Procedure,  sec.  211.  Only 
errors  apparent  on  the  face  of  the  record  could  be  corrected 
and  eliminated  by  the  bill  of  review  which  appellants  fil»'d. 

Even  if  all  proper  parties  had  been  before  the  court,  it 
would  have  been  erroneous  to  .set  aside  totally  the  decrees  in 
the  original  cause,  and  then  to  allow  the  cause  to  stand  for 
further  decree,  as  the  court  did  herein.  When  a  bill  of  review 
for  errors  apparent,  on  the  record  has  been  properly  matured 
for  a  hearing,  the  court  should  review  the  cause  for  error, 
and  in  one  order  of  decree,  like  procedure  on  appeal,  adjudi- 
cate t\ie  whole  matter.  Goolsby  v.  St.  John,  25  Grat.  146.  In 
this  case  the  court  was  not  only  unmindful  when  it  so  pro- 
ceeded without  proper  parties  before  it  that  confusion  of 
rights  instead  of  certainty  would  result,  but  it  seems  also  to 
have  been  unmindful  of  the  proper  office  of  a  bill  of  review 
and  the  scope  of  the  practice  and  procedure  thereunder. 

]\[anifestly,  in  the  interest  of  justice  we  must  straighten 
out  the  affair.  We  can  not  rightly  take  up  the  aj^signments 
of  the  appellants  while  the  case  is  in  such  shape.  Underlying 
the  assigned  errors,  is  the  gross  error  of  ordera  and  decrees 
having  been  entered  on  the  bill  of  review  in  the  absence  of 
parties  who  should  have  l)een  brought  before  the  court.  With- 
out them,  the  decre(\^'  which  were  attacked  for  errors  could 
not  properly  be  reviewed.  Though  this  error  is  not  com- 
plained of,  we  must  notice  it.     Surely  we  can  not,  for  the 
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errors  alleged  in  the  bill  of  review,  allow  the  original  decrees 
to  be  reviewed  and  changed  in  the  absence  of  some  of  the 
lien  claimants  whose  rights  were  fixed  therein.  Such  a  course, 
in  a  cause  of  the  character  of  this  one,  would  leave  the 
original  decrees  to  stand  as  to  some  and  to  be  changed  as 
to  others.  That  would  mean  two  different  decrees  of  sale  as 
to  the  same  property,  and  produce  confusion  or  conflict  of 
the  liens  or  rights  established  in  the  same  cause.  We  must 
strike  at  the  error  underlying  such  irregularity — the  error  of 
not  bringing  before  the  court,  before  proceeding  on  the  bill 
of  review,  all  the  parties  whose  rights  are  sought  to  be  affected 
thereby.  The  appeal  brings  that  error  before  us,  in  any  view 
within  the  period  of  limitation.  This  court  may  of  its  own 
motion  reverse  decrees  which  have  been  entered  in  the  ab- 
sence of  necessary  parties.  Reger  v.  Gall,  54  W.  Va.  373; 
Gallatin  Land  Co.  v.  Davis,  44  W.  Va.  109;  Hitchcox  v. 
Hitchcox,  39  W.  Va.  607;  Morgan  v.  BMcMeij,  33  W.  Va. 
155. 

The  orders  and  decrees  entered  on  the  bill  of  review  will 
be  reversed.  The  cause  must  go  back  to  the  circuit  court 
with  direction  that  the  bill  of  review  be  remanded  to  rules 
for  a  maturing  by  process  served  on  all  the  defendants.  When 
it  is  regularly  matured  and  set  for  hearing,  it  should  be  pro- 
ceeded with  according  to  the  established  practice  in  relation 
to  the  hearing  of  bills  of  review. 

Reversed  and  remanded. 


CHARLESTON 

^Martin  v.  Clark. 

Submitted  :\rarch  16,  1915.    Decided  April  6,  1915. 

1.    Pabtition — Farol  Partition — Vdlidit^f — Joint  Tenants. 

A  parol  partitioD  of  land  between  joint  tenants,  however  clearly 
the  tenns  thereof  may  be  established,  is  not  valid  and  binding, 
unless  completely  executed  by  the  taking  of  possession,  in  severalty, 
of  the  different  parcels,     (p.  116). 
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2.     Same — Parol   PartUion — Perfecting    by   Possession — Sufficiency  of 
Evidence. 

A  case  in  which  it  is  held  the  facts  proven  are  not  eufficient  to 
establish  possession  in  severalty,     (p.  117). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Raleigh  County. 
Suit  by  J.  W.  Martin  and  others  against  L.  H.  Clark  and 
others.    From  a  decree  for  defendants,  plaintiffs  appeal. 

Reversed  and  remanded. 

J.  E.  Summer  field  and  Painter  &  Shrewsbury,  and  Brown^ 
Jackson  &  Knight,  for  appellants. 

McCrecry  &  Patterson,  for  appellees. 

Williams,  Judge: 

Eva  M.  Tolley  and  her  sister,  Virginia  B.  Tolley,  were 
joint  tenants  of  the  surface  of  two  tracts  of  land  devised  to 
them  by  their  parents,  C.  E.  Tolley  and  Paulina  Tolley,  who 
had  also  been  joint  tenants.  C.  E.  Tolley  devised  the  whole 
of  the  two  tracts  to  his  wife  for  life,  with  remainder  to  his 
two  daughters  aforesaid,  as  if  he  were  the  sole  owner,  and 
died  in  1896.  His  wife  later  made  a  will,  acquiescing  in  the 
will  of  her  husband,  and  devised  the  land  to  the  two  daughters 
in  fee,  and  died  in  1907.  One  tract  is  denominated  in  the 
record  the  **Home  place'',  and  the  other  the  **Jeff  Trump 
Tract''.  Virginia  B.  Tolley  married  L.  H.  Clark,  and  Eva 
M.  Tolley,  some  years  later,  married  J.  W.  ^Martin.  "VTe 
will  hereafter  refer  to  them  as  Mrs.  Clark  and  ^Irs.  Martin. 
Mrs.  ]\rartin  and  her  husband  brought  this  suit  against  Mrs. 
Clark  and  her  husband  for  partition  of  the  two  tracts  of  land. 
The  defense  to  the  bill,  as  to  the  Home  Place,  is,  that  the 
two  sisters  had  made  parol  partition  of  it.  The  court  held 
that  partition  to  be  binding,  and  decreed  that  each  party 
execute  a  deed  to  the  other,  in  conjunction  with  her  husband 
releasing  and  conveying  her  interest  to  the  other,  according 
to  the  dividing  line  they  had  made.  This  gave  to  Mrs.  Clark 
Lot  No.  1,  containing  36.85  acres,  and  to  Mrs.  Martin  Lot  No. 
2,  containing  53.25  acres :   and  Mrs.  Martin  appealed. 

The  courts  of  the  various  states  are  not  in  harmony  on  this 
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question,  but,  whatever  may  be  the  rule  in  other  jurisdictions, 
the  right  of  joint  tenants,  to  make  a  valid  parol  partition  is 
now  too  well  established,  in  this  state,  by  the  decisions  of 
this  court,  to  admit  of  question.  Frederick  v.  Frederick,  31 
W.  Va.  566,  8  S.  E.  295 ;  Patterson  v.  Mxirtin,  33  W.  Va.  494, 
10  S.  E.  817 ;  and  Justice  v.  Lawison,  46  W.  Va.  163.  The 
Virginia  courts  were  also  inclined  to  this  rule,  at  least  in 
relation  to  coparceners,  until  the  legislature  of  that  state 
enacted  a  statute  requiring  partition  to  be  by  deed.  CoUs 
V.  Wooding,  2  P.  &  H.  189 ;  Boiling  v.  Teel  et  al.,  76  Va.  487 ; 
and  Code  of  Virginia,  (1904),  Sec.  2413.  But,  in  order  that 
a  parol  partition  shall  be  binding,  the  agreement  must  not 
only  be  clearly  and  distinctly  proven,  but  it  must  also  have 
been  completely  executed  by  a  taking  of  possession  of  the 
respective  parcels,  in  severalty.  However,  possession  for  a 
time,  suflSciently  long  to  bar  an  action,  is  not  required. 

Upon  a  careful  review  of  the  evidence  in  this  case,  we  are 
clearly  of  opinion  that  an  oral  agreement  to  make  partition, 
the  location  of  the  dividing  line,  and  the  parcel  each  party 
was  to  get,  are  all  sufficiently  established.  But  we  are  equally 
clear  that  no  possession  in  severalty  has  been  proven.  At  the 
time  of  the  alleged  partition,  to-wit,  April  1908,  Mrs.  Clark 
was  married,  and  living  in  the  only  dwelling  house  on  the 
Home  Place.  Mrs.  Martin  was  then  single  and  lived  with 
her,  as  one  of  the  family,  and  assisted  in  the  work  about  the 
house  and  garden,  apparently  without  compensation  other 
than  her  board.  She  married  in  September  1912,  and  there- 
after both  families  continued  to  occupy  the  house,  each  having 
separate  apartments,  and  they  were  thus  living  when  this 
suit  was  brought.  The  house  is  on  Lot  No.  1,  which,  the 
answer  avers,  fell  to  Mrs.  Clark  after  Mrs.  Martin  had  been 
given  her  choice  and  had  selected  Lot  No.  2. 

Both  parties  appear  to  have  been  anxious  to  divide  the 
land.  W.  P.  ToUey,  a  brother,  testified  that  Mrs.  Martin 
requested  him  to  get  a  surveyor  and  have  him  divide  the 
land;  that  he  did  get  George  F.  Wilson,  the  county  surveyor, 
and  had  him  run  a  line  dividing  the  land  into  two  parcels; 
that  his  two  sisters  were  present  when  it  was  run,  and  that 
Eva  M.,  (now  Mrs.  IMartin),  was  given  her  choice  and  took 
the  lower  end  of  the  farm,  or  Lot  No.  2.     ^frs.  Martin  does 
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not  deny  the  facts  testified  to  by  her  brother,  but  says  she 
simply  remarked  that  she  would  take  the  lower  end  of  the 
farm,  to  see  if  they  would  do  her  justice  in  making  the 
division.     It  also  appears  that  each  party  paid  half  the  ex- 
penses of  the  surveying.    Counsel  insist  that  ^Irs.  Martin  was 
perfectly  contented  with  the  division  until  after  she  married, 
and  that  her  husband  thereafter  caused  her  to  beeorae  dis- 
satisfied, by  inducing  her  to  believe  ^Irs.  Clark  had  gotten 
the  more  valuable  portion  of  the  land.     But,  whether  she 
was  at  first  satisfied  or  not  is  not  material,  if  possession,  in 
severalty,  of  the  respective  parcels,  was  not  substituted  for 
the  previous  joint  possession  of  the  whole.     Nothing  short 
of  that  would  defeat  her  right  to  partition  in  equity.    No 
fence  was  ever  built  on  the  division  line,  and  very  little  im- 
provement has  since  been  made  on  Lot  No.  1,  and  none  on 
Lot  No.  2,  except  the  rebuilding  of  an  out*?ide  line  fence  be- 
tween it  and  Ash  Mankins,  for  which  Mrs.  Martin  paid  one- 
half  the  cost  of  so  much  as  extended  along  Lot  No.  2.  and 
Mrs.  Clark  one-half  of  so  much  as  bounded  on  Lot  No.  1. 
Both  owned  cattle  individually,  and  continued  to  permit  them 
to  graze  over  the  pasture  lands,  on  both  sides  of  the  line,  as 
they  had  done  before,  no  attempt  being  made  to  confine  them 
on  either  parcel  of  land.    ^Ir.  Clark  raised  two  crops  of  com 
on  parts  of  Lot  No.  2,  free  of  rent.     No  separate  acconnts 
appear  to  have  been  kept  between  the  parties,  respecting  the 
proceeds  derived  from  the  land.     Mrs.  Martin  had  the  hay 
cut  from  Lot  No.  2,  in  1912  and  1913,  for  the  reason,  as  she 
says,  she  was  entitled  to  some  of  the  crops  from  the  farm, 
and  had  not  been  getting  any.    Mr.  Richard  Snuffer  testified 
that  he  cut  the  grass  those  years  on  Lot  No.  2,  at  Mrs.  Martin's 
request ;  that  for  the  year  1912  he  received  a  part  of  the  crop, 
and  for  the  year  1913  Mr.  Martin  paid  him  the  money ;  and 
that,  in  1913,  he  cut  the  grasf?  on  both  sides  of  the  line  which, 
he  says,  was  shown  him  by  ]\Ir.  Clark  as  the  division  line, 
and  that  he  did  it  at  the  request  of  Mr.  Martin.    !Mr.  Clark 
testified  that  he  cut  the  grass  on  Lot  No.  2,  for  every  year 
after  the  line  was  run,   until   1912,   except   one,   when  th/P 
meadow  overflowed.     It  do^s  not  appear  that  he  did  so  pur- 
suant to  any  agreement  with  his  sister-in-law.     Presnimably. 
he  cut  it  and  the  cattle  consumed  it,  just  as  the  custom  of 
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the  parties  was,  before  the  attempted  partition.  He  also  ad- 
mitted that  he  pastured  his  cattle  on  the  meadows,  in  the  fall, 
aft«r  the  grass  was  cut. 

So  far  as  the  record  disclosed,  there  was  little  change,  if 
any,  in  the  character  of  the  possession  after  the  running  of 
the  line.  The  parties  appear  to  have  continued  to  use  the 
whole  of  the  land  in  common,  and  actually  occupied  the  same 
dwelling  house,  without  either  paying  rent  to  the  other. 
These  facts  are  certainly  hot  sufficient  to  prove  possession  in. 
severalty. 

Mr.  Clark  testified  that  after  the  division  line  was  run,, 
he  built  fences  on  Lot  No.  1,  shedded  the  barn  on  three  sides^ 
planted  an  orchard  and  put  palings  around  the  garden,  the 
value  of  which  improvements  he  estimates  at  $500.  But  he 
admits  that  part  of  the  lumber  used  in  making  them  came 
from  other  lands,  jointly  owned  by  the  two  sisters.  The 
evidence  is  conflicting  as  to  the  relative  value  of  the  two  par- 
cels. W.  P.  Tolley  thinks  they  are  about  equal  in  value.  But 
plaintiff  and  her  nephew,  Luther  Cole,  both  think  Lot  No.  1 
is  worth  $2,000  more  than  Lot  No.  2.  Richard  Snuflfer  values 
Lot  No.  1  $1,000  more  than  Lot  No.  2;  and  J.  E.  Callaway, 
who  lives  near  the  land  and  has  known  it  for  thirtv-two  years, 
says  it  was  worth  $500  more,  in  1908,  wh(^n  the  line  was  run. 
But  the  comparative  value  of  the  two  parcels  is  not  material 
to  a  determination  of  whether  a  parol  partition  was  actually 
completed,. or  not,  and  we  simply  refer  to  this  evidence,  as 
tending  to  show  plaintiff's  good  faith  in  refusing  to  abide  by 
the  parol  agreement. 

Lot  No.  1  also  appears  to  lie  between  Lot  No.  2  and  the 
public  road,  making  an  easement  over  Lot  No.  1  necessary 
to  the  enjoyment  of  Lot  No.  2.  No  provision  is  shown  to 
have  been  made,  either  by  the  parties  themselves  in  their  oral 
agreement,  or  by  the  court's  decree  appealed  from,  for  such 
right  of  way.    It  would  seem  to  be  indispensable. 

Further  complaint  is  made  of  the  decree,  because  it  failed 
to  make  partition  of  the  Trump  Tract.  No  objection  was 
raised  by  the  answer  to  a  partition  of  that  tract.  The  decree 
only  dealt  with  the  Home  Place,  and  disposed  of  the  issues 
raised  by  the  answer.  It  did  not  dismiss  plaintiff's  bill,  and, 
hence,  the  suit  is  still  pending  for  a  partition  of  the  Trump 
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Tract.  The  failure  to  make  partition  of  it  is  not  error,  for 
which  the  decree  should  be  reversed.  It  is  a  matter  yet  to  be 
acted  on  by  the  lower  court. 

For  the  reasons  herein  stated  the  decree  is  reversed  and  the 
oause  remanded. 

Reversed  and  remanded. 


CHARLESTON 

Central  District  &  Printing  Telegraph  Co. 

vs, 
Parkersbitrg  &  Ohio  Valley  Electric  Railway  Co. 

Submitted  March  17,  1915.    Decided  April  6,  1915. 

1.  Judgment — Collateral  Attack — Matters  Affecting  Jurisdiction — Ex- 

trinsic Evidence. 

Declarations  by  a  domestic  court  of  general  jurisdiction  respect^ 
ing  matters  affecting  its  jurisdiction,  can  not  be  overthrown  by 
extrinsic  evidence,  except  for  fraud  or  collusion,     (p.  122). 

2.  Same — Eecit  als — Con  cliLsiveness. 

In  the  absence  from  the  record  of  anything  contradictory  thereto, 
the  recitals  in  a  decree  that  all  the  defendants  had  been  duly  served 
with  process  and  had  failed  to  appear,  are  conclusive,     (p.  122). 

3.  Same — Eecitals  in  Decree — Service  of  Process — Contradiction. 

A  copy  of  the  process  found  in  the  record,  with  no  return  thereon 
by  the  sheriff,  but  with  a  memorandum  by  the  clerk  stating  that 
there  is  no  return  on  said  process,  does  not  contradict  the  recitals 
in  a  decree  as  to  service  of  process,     (p.  123). 

4.  Same — Becitals  in  Decree — Conclusiveness — Service  of  Process. 

Where  a  decree  recites  that  the  cause  was  heard  upon  the  original 
and  amended  bills  taken  for  confessed,  after  due  service  of  process 
thereon  on  all  the  defendants,  and  the  rule  docket  fails  to  show 
service  of  process  upon  some  of  them,  the  decree  is  a  judicial 
ascertainment  that  all  were  served,  and  will  be  considered  an  in- 
formal correction  of  the  rules,     (p.  124). 

5.  Mortgages — Deed  of  Trusi — Creation  of  Lien — Issuance  of  Bonds. 

Where  the  trustee  in  a  deed  of  trust  made  by  a  railway  company 
to  secure  a  bond  issue,  is  made  party  defendant  and  served  with 
process,  it  is  not  error  for  the  commissioner,  to  whom  the  cause  has 
been  referred,  to  fail  to  report  such  deed  of  trust  as  a  lien,  in  the 
absence  of  proof  showing  is^sue  and  sale  of  bonds,     (p.  126). 
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6.  Action — Abandonment — What  Constitutes, 

The  pendency  of  a  suit  on  the  court's  docket  for  three  years 
without  any  order  or  proceeding  taken  during  that  time,  does  not 
prove  intention  to  abandon  the  suit.     (p.  126). 

7.  Courts — Jurudiciion — State  and  Federal  Courts. 

Where  a  state  court  has  acquired  jurisdiction  of  the  parties  by 
issuance  and  service  of  summons,  in  a  suit  brought  to  enforce  liens 
against  specific  property  within  its  jurisdiction,  it  can  not  be  ousted 
of  its  jurisdiction  of  the  cause  by  the  bringing  of  a  subsequent  suit 
in  a  federal  court  by  the  holder  of  bonds,  secured  by  trust  deed  on 
the  same  property,  for  the  purpose  of  enforcing  the  lien  of  such 
trust  deed.     (p.  126). 

(Lyn'ch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  the  Central  District  &  Printing  Telegraph  Com- 
pany against  the  Parkersburg  &  Ohio  Valley  Electric  Rail- 
way Company  and  others.  From  the  decree,  the  defendant 
named  appeals. 

Affirmed. 

V,  B,  Archery  and  McCoy  &  Swiger,  for  appellant. 
S'.  Bruce  Hall  and  M.  H.  Willis,  for  appellee. 

WiLLUMS,  Judge: 

This  suit  was  brought  to  enforce  the  lien  of  a  judgment 
against  the  property  of  the  Parkersburg  &  Ohio  Valley  Elec- 
tric Railway  Company.  The  original  bill  made  the  judgment 
debtor  and  Jack  Hamilton  parties  defendant  and  was  filed 
at  November  rules,  1909.  At  January  rules,  1910,  plaintiff 
filed  an  amended  bill  bringing  in  two  additional  parties,  to- 
wit :  the  Union  Trust  &  Deposit  Company,  a  corporation,  and 
John  Schrader.  The  cause  was  later  referred  to  a  master 
commissioner  who  made  a  report  of  the  liens.  There  were  no 
exceptions  to  the  report,  and  on  the  13th  day  of  September, 
1913,  a  decree  was  entered  confirming  it,  fixing  the  priorities 
of  the  liens  and  decreeing  a  sale  of  the  property  which  con- 
sisted of  a  line  of  electric  railway  and  rights  of  way,  about 
five  miles  in  length  in  the  county  of  Tyler,  extending  from 
Sistersville  to  the  town  of  Friendly.     There  had  been   no 

appearance  by  any  of  the  defendants.     On  the  15th  day  of 
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November,  1913,  the  Parkersburg  &  Ohio  Valley  Electric 
Railway  Company  appeared  before  the  judge  of  the  circuit 
court  of  Tyler  county  in  vacation,  as  it  had  a  right  to  do 
under  Sec.  4,  Ch.  134  of  the  Code,  and  moved  the  judge  to 
set  aside  and  annul  the  decree  of  sale  and  two  other  inter- 
locutory  decrees  entered  respectively  on  June  24,  1910,  and 
June  27,  1913,  on  the  ground,  principally,  that  it  had  not 
been  served  with  process  either  upon  the  original  or  the 
amended  bill,  and  for  the  additional  reason  that  Henry  M. 
Jackson,  the  purchaser  of  a  large  amount  of  mortgage  bonds 
which  said  railway  company  had  issued,  had  brought  a  suit 
against  it  and  others,  in  May,  1911,  in  the  United  States 
District  Court  for  the  Northern  District  of  West  Virginia, 
which  suit  was  pending  at  the  time  the  decree  appealed  from 
was  rendered.  PlaintiflP  appeared  and  resisted  the  motion. 
Both  parties  filed  affidavits  upon  the  question  of  servnee  of 
process.  The  judge  continued  the  motion  until  the  22n(l  of 
November,  1913,  when  he  heard  arguments  of  counsel  upon  it 
in  vacation,  and  overruled  it.  The  railway  company  excepted 
to  his  ruling. 

The  first  order  made  in  the  cause,  referring  it  to  a  com- 
missioner, was  made  on  the  24th  of  June,  1910,  and  contains 
this  recital,  viz.:  ^^This  cause  came  on  to  be  heard  upon  the 
bill  of  complaint  and  the  amended  and  supplemental  bill  filed 
therein  and  exhibits  filed  therewith;  upon  the  summons  re- 
turned duly  executed  on  all  the  defendants.  The  defendants 
failing  to  appear,  demurrer  or  plead  the  bill  is  taken -for  con- 
fessed by  all  the  defendants  and  submitted  to  the  Court." 
Commissioner  K.  S.  Roreman,  fo  whom  the  case  was  referred, 
retired  from  office  before  making  report,  and,  on  the  27th 
June.  1913,  the  court  made  another  order  referring  it  to 
0.  C.  Carter  another  commissioner.  That  order  recites  that 
tlie  cause  was  heard  upon  the  bill  and  supplemental  bill  regu- 
larly matured  at  rules,  and  taken  for  confessed  and  set  for 
hearing.  The  final  decree  likewise  recites  that  the  cause 
was  heard  upon  the  **  original  bill  and  amended  bill  filed  in 
this  cause  and  process  duly  served  thereon  upon  all  of  the 
defendants  except  Jack  Hamilton ;  upon  bills  regularly  taken 
for  confessed  and  cause  set  for  hearing;"  and  upon  the 
order  of  reference  and  commissioner's  report.    The  foregoing 
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recitals  are  the  solemn  declarations  of  a  domestic  court  of 
general  jurisdiction  upon  a  matter  pertaining  to  its  jurisdic- 
tion, and  constitute  a  part  of  the  record  which  is  generally 
accepted  as  a  verity.  Unless  contradicted  by  some  other  por- 
tion of  the  record  itself,  the  recitals  are  final  and  conclusive 
on  the  defendant.  For  reasons  of  public  policy  the  law  will 
not  permit  the  record  to  be  overthrown  by  extrinsic  evidence, 
except  for  fraud  or  collusion.  1  Black  on  Judgments,  Sec. 
273;  White  v.  White,  66  W.  Va.  82;  Jones  v.  Crim,  66  W. 
Va.  301;  and  Darnell  v.  Flynn,  69  W.  Va.  146.  '*A  recital 
in  a  decree  that  all  the  defendants  had  been  duly  summoned, 
is  conclusive  on  appeal  in  the  absence  from  the  record  of 
anything  to  the  contrary."  Moore  v.  Green,  90  Va.  181. 
Fergnsoti's  Adm'r  v.  Teel  et  al,,  82  Va.  690;  and  Hill  v. 
Woodward,  78  Va.  765. 

But  counsel  for  the  railway  company  insist  that  the  record 
does  contain  evidence  of  the  fact  that  process  was  not  served 
upon  it.  We  do  not  think  so.  There  is  no  copy  of  summons 
in  the  record,  either  upon  the  original  or  the  amended  bill, 
with  return  thereon  showing  service  upon  the  aforesaid  rail- 
way company ;  and  the  only  record  evidence  of  service  upon 
it  is  the  recital  of  the  fact  in  the  decrees,  and  the  rules 
taken  by  the  clerk  at  the  November  and  the  December  rules, 

1909.  The  record  shows  the  following  memoranda  made  by 
the  clerk,  viz.:  ** November  Rules,  1909.  Summons  returned 
executed  as  to  Parkersburg  &  Ohio  Valley  Electric  Railway 
Company,  bill  filed  and  decree  nisi  as  to  it,"  and,  "Dec'r. 
Rules  1909.  Bill  taken  for  confessed  and  cause  set  for  hear- 
ing as  to  Parkersburg  &  Ohio  Valley  Electric  Railway  Com- 
pany." These  rules  were  evidently  taken  on  the  original  bill, 
because  the  amended  bill  was  not  filed  until  January  rules, 

1910.  Counsel  for  appellant  insist,  however,  because  a  copy 
of  the  summons  to  answer  the  original  bill  appears  in  the 
record,  and  shows  that  it  was  issued  on  the  14th  of  Septem- 
ber. 1909,  returnable  to  October  rules,  and  contains  no  return 
by  the  officer,  sho\^dng  whether  it  was,  or  was  not  served ;  and 
because  no  order  was  made  by  the  clerk,  at  the  October  rules 
to  which  the  summons  was  returnable ;  and  because  there  is 
a  note  appended  to  the  summons,  not  made  by  the  clerk  who 
issued  it,  but  by  his  successor  in  office,  who  certified  the  record 
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to  this  court.^stating :  **  There  is  no  return  by  the  sheriff  upon 
said  summons/'  that,  therefore,  the  record  itself  shows  no 
process  upon  the  original  bill  was  served  upon  said  railway 
company.  But  this  is  a  non  sequitur.  Those  facts  do  not 
necessarily  contradict  the  court's  declaration  in  its  solemn 
decree  that  it  was  served  and  failed  to  appear.  If  they  can 
be  made  to  harmonize  with  the  decree,  on  any  rational  and 
consistent  theory,  they  certainly  ought  not  to  be  taken  as 
contradicting  it.  It  was  necessary,  of  course,  for  the  summons 
to  have  been  served  before  October  rules,  because  it  was  re- 
turnable at  that  time.  But  the  absence  of  any  memorandum, 
at  October  rules,  proves  nothing,  except  the  failure  of  plain- 
tiff to  file  its  bill  then.  Rules  are  designed  to  hasten  the 
production  of  an  issue  between  the  parties,  in  the  vacation  of 
the  court,  by  requiring  the  party  in  fault  to  declare,  plead, 
rejoin  or  answer,  as  the  case  may  be.  But  no  rule  can  be 
taken  against  a  defendant,  until  plaintiff  has  caused  him  to 
be  served  with  process,  and  has  filed  his  declaration  or  bill. 
4  Min.  Inst.  684 ;  and  Waugh  v.  Carter,  2  Munf .  333.  A  rule 
could  not  have  been  taken  before  November  rules,  because 
the  bill  was  not  filed  until  then.  Hence,  the  absence  of  any 
rule  upon  the  railway  company,  at  October  rules,  is  no  evi- 
dence that  it  was  not  served  before  that  time.  The  November 
rules  do  not  show  when  it  was  served,  and  it  was  not  neces- 
sary for  it  to  do  so.  The  absence  of  a  copy  of  summons,  con- 
taining the  officer's  return,  and  the  presence  of  one  contain- 
ing no  return,  do  not  disprove  service,  although  the  effect 
of  a  copy  showing  insufficient  service  might  be  otherwise. 
Jones  V.  Crim,  66  W.  Va.  301.  The  copy  of  the  summons, 
showing  service,  may  have  been  lost  out  of  the  record.  We 
simply  suggest  this  as  a  rational  and  possible  explanation  of 
its  absence  from  the  record,  for  it  can  not  be  presumed  the 
court  found  falsely.  The  presence  of  a  copy  of  summons, 
with  no  return  on  it,  proves  no  more  or  less  than  if  no  copy 
appeared  in  the  record  at  all.  Indeed,  we  fail  to  see  how  an 
unindorsed  summons  is  properly  a  part  of  the  record. 

Plaintiff  filed  its  amended  bill  at  January  rules,  1910,  for 
the  purpose  of  making  the  Union  Trust  &  Deposit  Company, 
a  corporation,  and  John  Schrader  additional  parties,  and 
while  the  rules  taken  thereon  do  not  show  service  on  anv  of 
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the  defendants,  except  John  Shrader,  still  they  are  erroneous 
in  this  respect,  as  disclosed  by  other  parts  of  the  record. 
Pjjcess  issued  on  the  8th  of  October,  1909,  to  answer  the 
amended  bill,  one  addressed  to  the  sheriff  of  Wood  county, 
and  another  to  the  sheriff  of  Hancoek  county.  They  both 
appear  in  the  record,  the  former  returned  by  the  sheriff  of 
Wood  county,  showing  service  upon  the  Union  Trust  & 
Deposit  Company  on  October  13th,  and  the  latter,  showing 
substituted  service  on  John  Schrader,  by  the  sheriff  of  Han- 
cock county,  on  the  20th  of  October.  This  return  was  de- 
fective, but  was  later  amended,  by  permission  of  court.  Not- 
withstanding service  upon  both  these  parties  thus  appears  to 
have  been  made,  the  rules  for  January  and  February,  1910, 
mention  service  upon  Shrader  only.  It  does  not  appear  by 
any  other  part  of  the  record,  except  the  decrees,  whether  pro- 
cess, upon  the  amended  bill,  was  served  upon  the  railway 
company  or  not.  But  the  decrees  are  just  as  conclusive  to 
shovr  ser%ace  upon  it,  of  process  upon  the  amended  bill,  as 
they  are  to  show  service  of  process  upon  it,  on  the  original 
bill.  The  final  decree  recites  service  w^as  had,  as  to  both  the 
original  and  amended  bills,  upon  all  the  defendants,  except 
Jack  Hamilton.  This  must  be  taken  as  supplying  the  omission 
and  correcting  the  error  in  the  rules.  The  court  has  such 
authority  by  virtue  of  statute.  Sec.  60,  Ch.  125,  Code  1913; 
Riggs  v.  Lockwood,  12  W.  Va.  133;  Baylor  v.  B.  &  O.  R.  E, 
Co.^  9  W.  Va.  270 ;  Herring  v.  Bender,  48  W.  Va.  498 ;  and 
Sou.  Express  Co.  v.  Jacobs,  109  Va.  27.  Defendant  is  not 
prejudiced  because  the  correction  was  not  expressly  and  form- 
ally made.  The  omission  of  the  clerk  to  note  on  his  rule 
docket,  service  of  process  on  the  Union  Trust  &  Deposit  Com- 
pany and  Parkersburg  &  Ohio  Valley  Electric  Raihvay  Com- 
pany, does  not  contradict  the  court's  decree  finding  that  they 
were  served.  Every  reasonable  presumption  must  be  indulged 
in  favor  of  the  correctness  of  the  decree.  The  copy  of  sum- 
mons to  answer  the  amended  bill,  issued  on  the  30th  of  Decem- 
ber, 1909,  returnable  to  January  rules,  1910,  and  addressed 
to  the  sheriff  of  Wood  county,  appearing  in  the  record, 
without  any  return  whatever  upon  it,  proves  nothing.  The 
clerk's  memoVandum,  stating  there  w-as  no  return  on  it,  adds 
nothing  to  its  value,  as  contradicting  the  decree.    There  being 
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no  record  evidence  showing  the  court's  decree  to  be  erroneous, 
as  to  service  of  process,  we  are  compelled  to  hold  it  a  verity^ 
and  unassailable  by  extraneous  evidence,  in  the* absence  of 
any  allegation  that  it  was  procured  by  collusion,  or  fraud 
upon  the  court.  It  is,  therefore,  unnecessary  to  consider  tlic 
affidavits,  taken  in  support  of  appellant's  motion  to  set 
aside  the  final  decree,  on  the  ground  that  it  was  not  served 
with  original  process.  The  decree  can  not  be  impeached  by 
extraneous  evidence,  except  for  fraud  or  collusion,  and  that 
is  not  charged. 

It  was  not  error  to  decree  plaintiff's  judgment  to  be  the 
first  lien  upon  the  railway  company's  property.  True,  the 
trust  deeds  to  secure  bond  issues  were  on  record  at  the  time 
plaintiff  recovered  its  judgment,  but  the  trust  deeds  were  not 
alone  sufficient  to  create  liens.  There  had  to  be  an  issue  and 
sale  of  bonds  thereunder;  and  there  w^as  no  evidence  before 
the  commissioner  that  any  bonds  had  been  issued.  Moreover 
the  assignment,  if  it  w^ere  error,  would  not  prejudice  appel- 
lant. 

The  fact  that  the  suit  was  pending  from  June,  1910,  until 
June,  1913,  without  any  order  being  made  or  proceeding 
taken  in  the  cause,  does  not  show  abandonment.  Abandon- 
ment depends  upon  intention;  and  failure  to  proceed  in  a 
pending  cause  for  three  years  does  not  prove  intention  to 
abandon.  Garrett  v.  Oil  Co.,  66  W.  Va.  587 ;  Smith  v.  Root, 
Id.  633.  Section  12,  chapter  114,  serial  section  4615,  Code 
1913,  continues  a  cause  that  is  upon  the  docket  of  the  court, 
without  the  entry  of  an  order  of  continuance.  **A  failure 
for  fourteen  years  to  make  any  entry  of  a  cause  at  all  or  to 
make  any  entry  but  a  continuance  is  no  discontinuance  of  the 
cause,  if  the  court  has  made  no  order  dismissing  the  cause 
for  want  of  prosecution,  as  provided  by  sec.  8,  of  eh.  127 
of  the  Code."  Blister  v.  Holland,  27  W.  Ya.  510.  See  also 
Th  omnia  son  v.  Simmons.  57  W.  Va.  576,  and  Gillespie  v. 
Bailey,  12  W.  Ya.  70. 

The  suit  lirou^ht  by  Henry  'M.  Jackson  against  appellant 
and  others,  in  the  United  States  District  Court  for  the  Xor- 
tliern  District  of  West  Virginia,  did  not  oust  the  state  court 
of  jurisdiction.  The  suit  in  the  state  court  had  been  pending 
for  nearly  two  years  when  that  suit  was  brought:    and  the 
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rule,  in  cases  of  concurrent  jurisdiction  between  the  federal 
and  state  courts,  is  that  the  court  first  acquiring  jurisdiction 
over  the  subject  matter  of  the  suit  and  the  parties,  by  issuance 
and  service  of  process,  is  entitled  to  retain  control  of  it  until 
the  end  of  litigation.  Speaking  on  this  subject,  in  Covell  v. 
Eeyman^  111  U.  S.,  at  page  182,  Mr.  Justice  Matthews  says: 
*' These  courts  do  not  belong  to  the  same  system,  so  far  as 
their  jurisdiction  is  concurrent;  and  although  they  co-exist 
in  the  same  space,  they  are  independent,  and  have  no  common 
superior.  They  exercise  jurisdiction,  it  is  true,  within  the 
same  territory,  but  not  in  the  same  plane;  and  when  one 
takes  into  its  jurisdiction  a  specific  thing,  that  res  is  as  much 
withdrawn  from  the  judicial  power  of  the  other,  as  if  it  had 
been  carried  physieially  into  a  different  territorial  sover- 
eignty. ' ' 

**The  rule  is  well  settled,  where  two  suits  are  pending  be- 
tween the  same  parties, —  the  one  in  the  state  and  the  other  in 
the  federal  court, — the  object  of  both  suits  being  to  secure 
the  same  relief,  where  the  relief  sought  is  the  enforcement  of 
a  lien  against  specific  property,  to  administer  trusts,  or  liqui- 
date insolvent  estates,  and  in  all  other  suits  of  a  similar 
nature,  where  in  the  progress  of  the  litigation  the  court  may 
be  compelled  to  assume  the  possession  and  control  of  specific 
personal  or  real  property,  the  court  which  first  acquires  juris- 
diction by  the  issue  and  service  of  process  must  be  allowed  to 
proceed  with  the  hearing  of  the  case  to  final  judgment  or 
decree,  without  interference  on  the  part  of  the  other  court 
wherein  the  suit  is  pending.''  Hughes  v.  Green.  84  Fed.  Rep., 
at  page  835. 

**This  rule  is  essential  to  the  orderly  administration  of 
justice,  and  to  prevent  unseemly  conflicts  between  courts 
whose  jurisdiction  embraces  the  same  subjects  and  persons." 
Farmers^  Loan  cfr.  Co.  v.  Lake  St.  Bd.  Co.,  177  U.  S..  at  page 
61.  The  rule,  in  cases  like  the  present  one,  is  too  well  settled 
to  admit  of  any  doubt,  and  no  further  citation  of  authorities? 
is  necessary.  ]\Ir.  Jackson  brought  his  suit  in  the  federal 
court,  as  a  holder  of  mortgage  bonds,  to  subject  the  railway 
company's  property  to  the  lien  thereof.  This  suit  had  already 
been  brought  in  the  state  court  for  the  purpose  of  enforcing 
plaintiff's  judgment  lien  against  the  same  property  in  the 
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hands  of  the  same  defendant ;  and  the  two  suits  were,  there- 
fore, for  the  same  general  purpose,  that  is,  for  the  enforce- 
ment of  liens.  The  Union  Trust  &  Deposit  Company,  trus- 
tee in  the  two  deeds  of  trust,  to  secure  the  railway  company *s 
bonds,  had  been  made  a  party  to  the  suit  in  the  state  court. 
and  it  was  its  duty  to  protect  the  interest  of  the  cestui  fjui 
trust,  who  also  had  a  right  to  come  into  the  suit  in  the  state 
court,  if  he  so  desired.  He  could  not,  by  the  bringing  of  an 
independent  suit  in  the  federal  court  for  the  enforcement  of 
his  lien,  oust  the  state  court  of  jurisdiction. 
Finding  no  error  the  decree  will  be  affirmed. 

Affirmed. 


CHARLESTON 

Mankin  et  als,  v.  Dickinson,  Adm'r  Etc.  ct  ah. 

Submitted  March  16,  1915.     Decided  April  6,  1915. 

1.  Judges — Special  Judge — Selection  hy  Agreement — Validity. 

An  agreement  made  pursuant  to  section  11,  chapter  112,  serial 
section  4558,  Code  1913,  selecting  a  special  judge  to  try  a  cause, 
purporting  to  be  signed  by  counsel  for  all  the  parties,  is  not  void 
because  not  signed  by  a  guardian  ad  litem  for  infant  defendants, 
(p. 129). 

2.  Equity — Pleading — Original  Billr-^Beiignction  as  Cross-Bill 

Though  a  bill  be  styled  a  crossrbill,  it  will  be  treated  for  what  it 
really  is,  and  if  it  contains  proper  matter  calling  for  the  relief 
prayed  for  it  will  be  treated  as  an  original  bill.     (p.  130). 

3.  Mortgages — Deed  as  Securily — What  Constitutes. 

The  general  rule  is  that  though  land  be  conveyed  by  debtor  to 
.creditor  by  deed  absolute,  to  secure  the  repayment  of  a  loan,  but 
with  a  collateral  contract  for  the  repurchase  and  reconveyance  of 
the  property,  the  deed  and  contract  will  be  treated  as  a  mortgage 
and  not  an  absolute  conveyance.  But  the  deed  and  contract  in- 
volved in  this  case,  considered  in  connection  with  the  objects  and 
purposes  of  the  parties,  as  disclosed  by  the  record,  and  their  sub- 
sequent transactions  and  dealings  relating  to  the  property,  did  not 
constitute  a  mortgage,     (p.  130). 

4.  Same — Sale  by  Trustee — Injunction. 

Where  there  is  no  real  impediment  in  the  way  of  the  trustee  in 
the  execution   of   a   deed   of   trust,   and   the   amount   of  the  debt 
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secured  is  certain,  there  is  no  necessity  for  the  trustee  to  resort  to 
a  suit  to  remove  impediments,  or  to  have  the  debt  adjudicated.  To 
such  eases  the  rules  applicable  to  creditors'  suits  and  the  like  have 
no  application.  Nor  will  a  sale  by  the  trustee  in  such  case  be  en- 
joined at  the  suit  of  the  debtor  to  await  the  litigation  of  unrelated 
controversies  between  some  of  the  parties,     (p.  136). 

(PoFFEXBARGER,  JuDGE,  dissenting.) 
(Lynch,  Judge,  abient.) 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  Cal  Mankin  and  others  against  R.  H.  Dickinson, 
administrator,  and  others.  From  decree  for  plaintiffs,  defend- 
ants Bessie  Woods  and  others  appeal. 

Affirmed, 

Miller  d:  Bobhitt  and  D.  W.  Taylor,  for  appellants. 
R.  T.  Huhhard,  Jr.,  for  appellees. 

Miller,  Judge: 

The  bill,  styled  a  cross-bill,  was  filed  by  Bessie  Woods,  a 
defendant  in  the  original  5uit,  after  final  decree  therein  ful- 
filling all  the  purposes  of  the  original  bill,  but  which  decree 
provided  that  nothing  therein  should  *'in  any  way  prejudice 
the  defendants,  Lutie  0.  Woods,  Bessie  Woods  and  Sam  C. 
Woods,  or  either  of  them  as  to  any  rights  they  or  either  of 
them  may  have  to  recover  against  the  defendant,  Cal  Mankin. 
with  n^ferenee  to  any  controversy  that  may  exist  between  said 
last  mentioned  parties  in  this  cause." 

The  joint  answer  of  these  and  other  defendants  to  the 
original  bill  alleged  a  series  of  transactions  between  th'e  plain- 
tiff ^fankin  and  themselves  and  others,  out  of  which  it  was 
conceived  certain  rights  and  equities  between  them  remained 
to  be  adjusted,  but  they  were  not  pertinent  to  the  issues  pre- 
sented by  the  original  bill,  as  the  court  evidently  concluded, 
and  there  was  no  prayer  for  Irelief  against  Mankin  based 
thereon.    Wherefore  the  saving  in  their  favor  in  said  decree. 

From  the  decree  dismissing  the  so  called  cross-bill,  and 
denying  plaintiff  any  relief  thereon,  she  has  appealed. 

The  first  point  made  is  that  there  was  error  in  the  selection 
of  a  special  judge  to  try  the  case.     The  selection  was  by 

76  W.  Va. 


130  Mankin  v.  Dickinson.  [April  1915. 

agreement  purporting  to  be  signed  by  counsel  for  all  the 
parties  pursuant  to  section  11,  chapter  112,  serial  section 
4558,  Code  1913.  Appellant  does  not  claim  that  the  agreement 
was  not  properly  signed  on  her  behalf,  but  contends  that  it 
is  void  because  it  does  not  appear  to  be  signed  by  the  guardian 
ad  litem  for  some  of  the  infant  defendants,  heirs  of  J.  D. 
Woods,  plaintiff's  father.  While  it  is  true,  as  held  in  Myers 
V.  Myers,  6  W.  Va.  369,  that  an  infant  defendant  can  onlv 
appear  and  defend  by  guardian  ad  litem,  we  do  not  think  that 
rule  should  be  carried  to  the  extent  of  denying  counsel  to  a 
guardian  ad  litem.  The  contract  is  signed  by  coun5el  not 
only  for  the  adult  heirs  of  J.  D.  Woods,  including  plaintiff, 
but  also  for  all  the  other  heirs  of  said  Woods.  The  guardian 
ad  litem  did  appear  and  defend  by  answer  in  proper  person, 
and  the  requirements  of  the  case  referred  to  were  thereby 
fully  met.  It  is  not  pretended  that  any  interests  of  the 
infants  w^re  affected  by  the  supposed  error,  and  appellant 
and  her  counsel  were  responsible  for  the  signing  of  the  con- 
tract on  behalf  of  the  infants.  We  do  not  think  this  point 
has  any  substantial  merit,  and  it  must  be  overruled.  That 
a  guardian  ad  litem  may  have  counsel  seems  well  settled. 
22  Cyc.  665;  Owens  v.  GuntheVy  (Ark.)  5  Am.  &  Eng.  Anno. 
Cas.  130,  and  note. 

In  support  of  the  decree  it  is  interposed  by  counsel  for 
Mankin  that  a  cross-bill  cannot  be  filed  after  final  decree 
and  the  end  of  the  term,  and  considerable  argument  was  sub- 
mitted  orally  and  in  the  briefs  of  counsel  on  this  point.  We 
deem  the  point  inconsequential.  As  many  times  decided,  no 
matter  what  the  pleading  may  call  itself  it  will  be  treated  in 
equity  for  what  it  really  is,  and  if  the  court  may  rightfully 
do  so  it  will  be  treated  as  an  original  bill.  Martin  v.  Smiilu 
25  W.  Va.  579;  Pethtel  v.  MeCullongh,  49  W.  Va.  520:  SliV 
man  v.  Sfunip,  47  W.  Va.  641 ;  Jones  v.  Crim  rf*  Peck,  66  W. 
Va.  301,  303 ;   McLanalwn  v.  MUls.  73  W.  Va.  246. 

The  first  ground  alleged  for  relief  against  Mankin  is,  that 
the  deed  made  by  plaintiff  and  J.  D.  Woods  and  Lutie  0. 
Woods,  her  father  and  mother,  to  Mankin,  March  25,  1907, 
whereby,  in  consideration  of  one  dollar  cash  in  hand  paid,  the 
grantors  conveyed  to  Mankin  a  certain  house  and  lot  in  the 
town  of  Oak  Hill,  Fayette  County,  and  the  contract  executed 
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• 

between  Mankin  and  wife  and  Bessie  Woods  contemporane- 
ously with  the  making  and  delivery  of  said  deed,  and  whereby 
Mankin  and  wife,  in  consideration  of  one  dollar  in  hand  paid, 
thereby  gave  and  granted  to  Bessie  Woods  the  exclusive  right 
to  repurchase  said  property,  in  consideration  of  fourteen  hun- 
dred dollars,  and  the  actual  costs  of  any  additional  improve- 
ments, said  amount  to  be  paid  cash  in  hand,  the  contract  to  be 
void  after  twelve  months  from  date,  and  whereby  on  so  elect- 
ing and  complying  with  the  terms  of  the  contract,  Mankin  and 
wife  covenanted  and  agreed  to  make  and  deliver  to  her  a 
deed  of  general  warranty  for  said  lot,  constituted  together  a 
mortgage  by  Bessie  Woods*  and  others  to  Mankin,  and  not 
an  absolute  deed  of  conveyance,  for  the  purpose  of  securing 
repayment  to  him  of  certain  debts  and  liens  existing  against 
the  property,  estimated  at  nine  hundred  dollars,  and  five 
hundred  dollars  represented  by  the  note  of  Mankin  to  Bessie 
Woods  executed  on  the  same  day. 

The  general  proposition  contended  for  by  counsel  is  sup- 
ported by  the  numerous  decisions  cited,  that  where  land  is 
conveyed  by  debtor  to  creditor,  to  secure  the  repayment  of  a 
loan  of  money,  and  the  borrower  makes  a  deed  absolute  to 
the  lender,  but  with  a  collateral  contract  or  agreement  for  the 
repurchase  of  the  property,  the  transaction  constitutes  a  mort- 
gage, and  not  an  absolute  sale.  Davis  v.  Demming,  12  W.  Va. 
246;  Tliacker  v.  Morris,  52  W.  Va.  221;  Sadler  v.  Taylor, 
49  W.  Va.  104;  Lawrence  v,  Du  Bois,  16  W.  Va.  443;  Hoff- 
man V.  Ryan,  21  W.  Va.  416 ;  Kyger  v.  Depue,  6  W.  Va.  288 ; 
Klinck  V.  Price,  4  W.  Va.  4 ;  Hursey  v.  Hursey,  56  W.  Va. 
148;  Liskey  v.  Snyder,  56  W.  Va.  610. 

But  do  the  pleadings  and  proofs  bring  this  case  within  the 
'rule  of  those  decisions?  According  to  pleadings  and  proofs, 
the  agreement,  not  evidenced  by  any  writing  between  the 
parties,  was  that  Bessie  Woods,  in  whom  the  legal  title  was 
invested,  should  sell  and  convey  the  property  to  !Mankin,  and 
a.ssign  to  him  a  certain  collateral  contract  relating  to  one  of 
the  liens  thereon,  and  that  in  consideration  thereof  Mankin 
should  assume  and  pay  the  debts  and  lions  against  the  prop- 
erty, estimated  by  both  parties,  after  examining  the  records, 
to  be  about  nine  hundred  dollars,  and  in  addition  pay  the 
five  hundred  dollars;   and  should  also  execute  an  option  oon- 
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tract  to  reconvey  the  property  to  Bessie  Woods  within  twehe 
months  in  consideration  of  fourteen  hundred  dollars  to  be 
paid  him  in   cash.     The   contract   so   executed   between  the 
parties  was  not  one  for  a  loan  of  money.    The  proposition  to 
^lankin  was  to  sell  him  the  property  outright,  not  to  borrow 
money.    Evidently  he  was  attracted  to  the  proposition  because 
of  the  opportunity  presented  to  make  a  profit.    The  collateral 
contract  assigned  Mankin  was  one  between  J.  D.  Woods  and 
certain  of  the  other  heirs  of  S.  B.  Woods,  his  father,  whereby 
the  latter  in  consideration  of  the  agreement  of  the  former 
to  keep  his  mother,  agreed  to  release  to  him  their  interest  in 
a  deed  of  trust  debt  on  the  property  in  favor  of  their  father, 
the  late  Samuel  B.  Woods,  and  to  procure  all  the  other  heirs 
to  also  release  their  interests,  and  thereby  relieve  the  property 
of  that  lien,  which  at  the  time  Mankin  purchased  it,  still 
existed,  and  was  one  of  the  debts  and  liens  which  with  the 
aid  of  said  collateral  contract  Mankin  was  to  pay  oflE  and 
release. 

That  these  papers  were  not  intended  by  the  parties  to  con- 
stitute a  mortgage  is  established  beyond  controversy  by  the 
subsequent  transactions  letween  them.  It  is  alleged  and 
proven  that  within  four  months  after  the  date  thereof  Bessie 
Woods  elected  to  repurchase  the  property,  and  did  so,  and 
that  in  compliance  wnth  the  terms  of  the  option  contract, 
Mankin  and  wife,  as  directed  by  her,  executed  and  delivered 
to  Sam  C.  Woods,  her  brother,  a  deed  of  general  warranty 
for  the  property,  in  consideration  of  fourteen  hundred  dol- 
lars, cash  in  hand  paid,  by  surrender,  through  the  bank  where 
the  deed  was  deposited  by  Mankin,  of  Mankinds  note  for  five 
hundred  dollars  and  payment  to  him  of  nine  hundred  dollars 
in  money.  ^lankin's  deed  exhibited  with  the  bill  bears  date' 
July  16,  1907. 

Moreover,  it  is  further  shown  that  at  the  time  of  the  trans- 
actions just  referred  to,  and  as  a  means  of  raising  the  money 
to  repurchase  the  property  from  Mankin,  Bessie  Woods  and 
her  brother  and  mother  borrowed  from  one  Blake  the  nine 
hundred  dollars  to  make  the  cash  payment  to  Mankin.  and 
secured  Blake  by  a  deed  of  trust  on  the  same  property.  With 
this  transaction  Mankin  had  nothing  to  do.  By  the  making 
and  delivery  of  his  deed  to  Sam  C.  Woods,  as  stated,  and 
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accepting  the  cash  payment  and  surrender  of  his  note,  Mankin 
became  wholly  disconnected  from  the  property,  except  that 
it  appears  he  had  not  fully  performed  his  contract  to  pay 
off  and  procure  a  release  of  the  old  trust  debt  in  favor  of  the 
heirs  of  Samuel  B.  Woods,  and  of  which  we  will  speak  later. 

But  as  the  bill  alleges  and  the  proof  shows,  when  the  money 
borrowed  from  Blake  fell  due  and  was  not  paid  and  he  was 
about  to  sell  the  property  under  his  deed  of  trust,  these  same 
people,  the  Woods  heirs,  applied  to  the  Merchants  &  IVIiners 
Bank,  of  Oak  Hill,  for  another  loan  of  nine  hundred  dollars, 
which  was  declined,  and  then  it  was  that  they  procured  Man- 
kin  for  their  accommodation  to  endorse  a  note  for  that 
amount,  and  gave  a  new  trust  deed  to  secure  him  as  endorser, 
both  note  and  deed  of  trust  then  being  accepted  by  the  bank 
as  security  for  the  new  loan.  With  the  money  thus  raised 
these  people  paid  off  the  Blake  debt,  and  it  is  alleged  and 
proven  that  Mankinds  connection  with  this  transaction  was 
that  of  an  accommodation  endorser  only.  The  oral  agree- 
ment at  the  time  of  the  loan  was  that  payments  were  to  be 
made  on  the  note  at  the  rate  of  twenty-five  dollars  per  month, 
or  seventy-five  dollars  per  quarter,  but  only  the  first  quarterly 
payment  was  made,  when  the  note  was  reduced  and  renewed 
at  ninety  days  for  eight  hundred  and  twenty-five  dollars, 
endorsed  by  Mankin,  and  thereafter  nothing  more  was  paid 
by  the  makers,  and  the  note  was  protested. 

^[ankin  then  being  called  upon  by  the  bank  to  take  up  the 
note,  in  July,  1909,  together  with  the  bank  and  Lee,  trustee, 
presented  their  original  bill  to  which  the  present  so  called 
eross-bill  was  filed,  alleging  many  of  the  facts  above  recited, 
the  main  object  of  which  bill  being  to  enjoin  the  sale  of  the 
property  by  A.  H.  Huddleston,  trustee,  in  the  deed  of  trust 
of  January  22,  1894,  securing  the  payment  to  the  late  S.  B. 
Woods,  of  the  sum  of  four  hundred  and  seventy-six  dollars, 
and  to  obtain  a  settlement  of  the  balance  due  thereon,  and  to 
enforce  specific  performance  of  the  collateral  contract,  as- 
signed to  Mankin,  and  with  which  bill  Mankin  tendered  pay- 
ment to  the  amount  that  might  be  found  due  therein  to  the 
S.  B.  Woods  heirs,  who  had  not  executed  said  contract,  and 
to  obtain  a  decree  for  the  same  amount  against  those  who  had 
Bigned  it. 
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That  bill  was  answered  by  some  of  the  defendants,  includ- 
ing  Bessie  Woods,  and  on  final  hearing,  on  pleadings  and 
proofs,  it  was  adjudged  that  the  estate  of  J.  D.  Woods,  then 
deceased,  was  indebted  to  the  administrator  of  the  estate  of 
Samuel  B.  Woods,  in  the  sum  of  one  hundred  and  ninety- 
three  dollars,  which  the  decree  recites  was  paid  by  Mankin 
to  Dickinson,  administrator  for  Samuel  B.  Woods,  and  Man- 
kin was  thereby  given  a  decree  over  against  those  heirs  who 
had  signed  said  contract  for  the  same  amount,  and  the  pre- 
liminary injunction  against  Huddleston,  trustee,  was  thereby 
perpetuated,  and  the  administrator  of  the  estate  of  Samuel 
B.  Woods  was  required  to  and*  did  execute  a  release  of  said 
deed  of  trust  on  the  property  covered  thereby. 

So  it  appears  that  it  was  not  until  this  suit  was  thus  begun 
and  concluded  that  Mankin  had  fully  complied  with  his  oral 
agreement  with  Bessie  Woods  and  others,  to  pay  off  and  dis- 
charge the  debts  and  liens  against  said  property,  although 
prior  to  that  time  he  had  executed  said  option  contract  with 
Bessie  Woods,  by  reconveying  the  property  to  her  brother, 
and  had  accepted  from  her  full  payment  therefor.  In  his 
testimony  he  givers  as  his  reason  for  not  having  paid  and 
settled  this  lien  sooner  that  he  had  thought  for  a  while  that  he 
could  get  along  without  a  lawsuit  with  the  Samuel  B.  Woods 
heirs.,  and  without  litigation  obtain  specific  execution  of  their 
contract  to  release  and  obtain  release  of  said  deed  of  trust; 
and  that  he  had  allowed  the  matter  to  linger  along  in  that 
way  hoping  to  get  the  matter  settled  without  suit. 

As  a  result  of  this  suit  plaintiffs  succeeded  in  clearing 
away  all  prior  liens  on  the  property,  leaving  the  deed  of 
trust  to  Lee,  trustee,  in  favor  of  Mankin,  endorser,  as  the 
first  and  only  lien  thereon;  and  then  it  was  that  on  the 
demand  of  the  creditors,  Mankin  and  the  bank,  that  Lee, 
trustee,  advertised  the  property  for  sale  to  satisfy  the  note 
endorsed  by  ^lankin,  and  appointed  the  22nd  day  of  July. 
1911,  as  the  day  of  sale. 

On  July  20th,  two  days  before  the  day  appointed  for  this 
sale,  the  appellant,  Bessie  Woods,  instituted  the  present  suit 
upon  her  so  called  cross-bill,  making  the  process  to  answer 
returnable  on  the  first  Monday  in  August  following,  and 
although  this  bill  was  apparently  sworn  to  on  July  18,  1911. 
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the  record  shows  that  it  was  not  filed  until  August  rules  fol- 
lowing, and  it  is  claimed  that  the  defendants  Lee,  trustee,  and 
Mankin,  had  no  notice  of  the  objects  and  purposes  of  said 
bill. 

This  so  called  cross-bill  alleges  many  of  the  facts  and 
exhibits  most  of  the  deeds  and  contracts  already  referred  to ; 
sets  forth  plaintiff's  theory  of  the  purposes  and  proper  con- 
struction thereof.  She  alleges  among  other  things  that  the 
deed  made  to  her,  and  by  her,  or  at  her  direction  by  Mankin 
and  wife  to  her  brother  Sam  C.  Woods,  were  without  con- 
sideration passing  from  either  of  them,  and  were  held  by  them 
respectively  in  trust  for  the  widow  and  heirs  of  her  father 
J.  D.  Woods,  and  the  relief  prayed  for  was  that  the  said 
Sam  C.  Woods  might  be  decreed  to  be  holding  the  title  thereto 
in  trust  as  afonesaid,  that  the  money  received  by  the  said 
Mankin  be  declared  a  trust  fund  in  his  hands  for  the  same 
persons,  and  that  Mankin  and  Lee,  trustee,  he  enjoined  and 
restrained  from  selling  the  property  under  the  trust  deed 
from  Sam  C.  Woods  to  Lee,  trustee,  that  said  deed  be  declared 
null  and  void,  and  that  Mankin  be  required  to  account  for 
all  moneys  received  by  him,  and  for  a  reference  of  the  cause 
to  a  commissioner  for  that  purpose,  and  that  any  balance  that 
miprht  be  found  due  from  Mankin  miffht  he  credited  on  the 
note  executed  by  her  brother  Sam  C.  Woods  to  Mankin,  and 
endorsed  by  him  for  their  accommodation  to  the  bank,  and 
for  general  relief. 

As  already  intimated,  we  hold,  as  the  court  below  held,  that 
the  transactions  with  Mankin  did  not  constitute  a  mortgage 
or  render  him  trustee  for  the  widow  and  heirs  of  J.  D.  Woods, 
and  that  appellant  was  not  entitled  to  the  relief  prayed  for 
on  those  theories  of  her  bill.  Every  fact  in  the  record  evi- 
denced by  deed  or  contract  in  writing,  and  the  conduct  of 
the  parties,  repel  all  these  theories  of  the  transactions  between 
the  parties.  That  the  original  contract  with  Mankin  may  have 
been  a  good  one  for  him,  and  a  bad  one  for  the  other  parties 
thereto  finds  some  color  in  the  facts  proven,  but  that  the  con- 
tract was  as  Mankin  contends  we  can  have  no  doubt  from  the 
record.  It  is  quite  evident  that  both  parties  to  the  contract 
estimated  the  debts  which  he  would  have  to  pay  at  about  nine 
hundred  dollars,  and  if  he  had  had  to  pay  the  full  amount 

76  W.  Va. 


136  Mankin  v.  Dickinson.  [April  1915. 

estimated  the  transactions  would  have  offered  him  no  profit. 
But  as  he  was  assigned  the  collateral  contract  with  some  of 
the  heirs  of  Samuel  B.  Woods,  and  if  without  too  much  ex- 
pense incurred  in  enforcing  that  contract  he  should  succeed 
in  doing  so,  a  profit  of  two  or  three  hundred  dollars  seemed 
in  sight  for  him.  It  is  now  questionable,  however,  whether 
from  all  the  transactions  he  will  not  sustain  an  actual  loss. 
But  this  is  neither  here  nor  there,  except  as  pertaining  to  the 
morals  of  the  transactions,  which  are  not  controlling,  at  least 
in  this  particular  case. 

But  one  other  point  remains  deserving  consideration,  that 
is,  that  the  court  erred,  not  shown  by  the  pleadings,  but  on 
the  facts  appearing  in  the  evidence,  in  not  setting  aside  the 
sale  of  the  property  by  Lee,  trustee,  on  July  22,  1911,  after 
the  institution  of  plaintiff's  suit.  As  already  stated,  process 
issued  on  the  bill  July  20,  1911 ;  the  sale,  as  previously  adver- 
tised, took  place  on  July  22,  1911,  but  the  bill  was  not  filed 
until  the  August  rules,  1911.  And  it  is  claimed  that  neither 
Mankin  nor  the  trustee  knew  of  the  objects  and  purposes  of 
the  bill  until  long  after  the  day  of  sale.  Mankin  is  shown  by 
the  evidence  to  have  been  the  purchaser  of  the  property  at 
the  price  of  nine  hundred  and  fifty  dollars;  that  he  took  np 
and  paid  off  the  note,  paid  the  expenses  of  sale,  and  that 
the  total  cost  of  the  property  to  him  was  about  ten  hundred 
and  sixty-seven  dollars.  Though  as  stated  the  prayer  of  the 
bill  was  for  an  injunction  restraining  the  trustee  from  sellingr, 
and  though  plaintiff  knew  that  the  sale  was  to  take  place  on 
the  day  named,  no  injunction  was  tever  applied  for,  and  the 
trustee  proceeded  with  and  completed  the  sale  and  executed  a 
deed  to  Mankin  for  the  property. 

On  this  showing  appellant  invokes  the  rules  applicable  to 
suits  by  lien  creditors,  and  when  the  title  to  the  property 
is  outstanding  in  trustees;  and  to  suits  by  trustees  in  deeds 
of  trust  rendered  necessary  by  existing  impediments  in  the 
way  of  a  proper  execution  of  the  trust  by  them,  for  the  pur- 
pose of  removing  such  impediments;  and  to  cases  where  there 
is  uncertainty  in  the  amount  of  the  debt,  or  there  is  usury 
entering  into  the  debt  secured,  or  clouds  upon  the  title  and  the 
like.  Of  such  are  our  cases  of  Hartman  v.  Evans,  38  W.  Va. 
669;    Parsons  v.  Snider,  42  W.  Va.  520;    Martin  v.  Kester, 
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49  W.  Va.  647,  and  Stafford  v.  Jones,  65  W.  Va.  567,  and 
other  eai^es  unnecessary  to  cite. 

This  suit  by  appellant  is  not  a  creditors'  suit,  nor  is  it 
alleged  that  there  is  any  prior  lien  or  impediment  in  the  way 
of  the  proper  execution  of  the  trust  by  Lee,  trustee.  The 
only  allegation  in  the  bill  relied  on  in  supporf  of  this  con- 
tention is  that  the  money  originally  received  by  Mankin  was 
trust  money,  and  that  Mankin,  being  endorser  on  the  note 
secured  in  the  deed  of  trust  to  Lee,  should  be  compelled  to  pay 
any  balance  that  might  be  found  due  from  him  on  the  alleged 
trust  account,  to  the  reduction  of  said  note.  But  we  have 
concluded  there  was  no  foundation  in  fact  for  any  such  relief. 
The  bill  makes  no  offer  to  pay  the  note  due  the  bank,  and 
which  constituted  a  lien  upon  the  property.  And  the  bank 
could  not  be  held  up  by  the  plaintiff  to  enable  her  to  litigate 
her  alleged  rights  as  against  Mankin.  And  in  so  far  as  there 
existed  at  any  time  any  impediment  in  the  execution  of  the 
deed  of  trust  to  Lee,  trustee,  that  impediment  had  been  wholly 
removed  by  the  final  decree  pronounced  on  the  original  bill  of 
Mankin  and  Lee,  trustee,  and  the  bank,  and  the  trustee  had 
thereby  discharged  any  duty  devolving  upon  him,  and  there 
is  no  allegation  in  the  bill  that  there  ever  existed  at  any  time 
thereafter  any  lien,  encumbrance  or  cloud  on  the  property 
to  interfere  with  the  proper  execution  of  the  deed  of  trust 
by  Lee,  trustee.  So  we  think  that  under  our  decisions  there 
is  no  ca.«e  presented-  calling  for  the  interposition  of  a  court 
of  equity,  cy  justifying  the  court  in  interfering  with  the 
tru.stee,  and  that  unrelated  matters  may  be  litigated  between 
the  parties  thereto. 

The  case  of  Lallance  v.  Fisher ,  29  W.  Va.  512,  in  some  of 
its  features,  is  much  like  the  case  presented  here.  In  that 
ease  there  was  a  bill  of  injunction  to  restrain  a  trustee  from 
pellinsr  tru.<Jt  property,  real  estate,  which  was  heard,  the  in- 
junption  dissolved  and  the  bill  dismissed.  The  property  was 
then  sold  by  the  trustee  and  a  deed  made  to  the  purchaser, 
after  which  the  decree  dismissing  the  bill  was  set  aside  and 
the  purchaser  at  the  trust  sale  and  others  were  brought  in 
as  defendants.  The  amended  bill  filed  sought  to  set  aside 
the  «ale  made  by  the  trustee  on  the  ground  that  the  same  was 
improperly  made  by  reason  of  the  facts  disclosed  in  the  bill, 
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and  that  the  reversal  of  the  order  dismissing  the  suit  vacated 
the  sale,  and  upon  other  grounds  pertaining  to  specific  facte 
which  the  plaintiff  failed  to  show.  The  court  below  dismissed 
the  bill,  and  this  court  on  appeal  decided  that  there  was  no 
error.  In  George,  trustee  v.  Zinn^  57  W.  Va.  15,  24,  opinion 
by  Judge  Poffenbarger,  it  was  held,  declining  to  carry  the 
doctrine  of  Keck  v.  Alleader,  37  W.  Va.  201,  and  Hariman 
v.  Evans,  supra,  to  the  extent  of  requiring  a  trustee,  where 
there  is  really  no  impediment  in  the  way  of  the  proper  execu- 
tion of  the  trust,  to  resort  to  equity  to  remove  supposed  im- 
pediments, point  2  of  the  syllabus,  that:  **A  trustee  in  a  deed 
of  trust  cannot,  as  a  matter  of  course,  resort  to  a  court  of 
equity  to  have  sale  made  under  its  decree,  instead  of  selling 
under  the  power  vested  in  him  by  the  deed  of  trust,  and, 
unless  he  shows  such  impediment  to  the  exercise  of  his  powers 
as  renders  it  inequitable  for  him  to  proceed  without  the  aid 
of  the  court,  he  will  not  be  entertained.*'  It  does  not  appear 
from  anything  alleged  or  proven  in  this  case  that  the  sale 
of  the  property  or  the  price  obtained  was  in  any  way  affected 
by  the  suit  of  the  appellant.  There  is  no  evidence  that  n 
greater  price  could  have  been  obtained  at  a  public  sale  of 
the  property.  As  was  said  in  Lailance  v.  Fisher,  snpra,  point 
5  of  the  syllabus:  **Such  sale  will  not  be  set  aside  for  in- 
adequacy of  price  alone,  unless  the  inadequacy  is  so  gross  as 
to  justify  the  presumption  of  fraud.  A  sale  for  one  half  the 
estimated  value  is  not  such  inadequacy.'.*  We  are,  therefore, 
unable  to  see  error  in  the  decree  calling  for  reversal. 

It  is  greatly  to  be  regretted  if  plaintiff  and  her  co-heirs 
have  lost  their  home.  But  the  record  discloses  the  fact  that 
they  have  made  little  progress  to  save  it,  during  the  twenty 
years  or  more  covered  by  the  transactions  referred  to  in  the 
record.  Their  efforts  have  been  mainly  directed  to  putting 
off  the  day  of  payment.  We  would  be  glad  to  see  a  way  out 
for  them,  but  limited  as  we  are  by  legal  rules  and  principles 
governing  us  and  controlling  the  affairs  of  men,  we  do  not 
see  how  we  can  properly  disturb  the  decree. 

We  are,  therefore,  of  opinion  to  affirm  the  decree  below,  . 
with  costs  to  the  appellees  incurred  here  and  in  the  court 
below  on  appellant's  bill. 

Affimy*d. 
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CHARLESTON 

Williams  v.  Carr  et  ah. 

Submitted  March  23,  1915.    Decided  April  6,  1915. 

1.  Judgment — Bes  Judicata — Prior  Decree — Subrogation. 

A  pendente  lite  purchaser,  who  is  also  the  purchaser  of  the  same 
property  at  a  judicial  sale  thereof  subsequently  decreed  in  the 
cause,  is  not  concluded  or  estopped  by  a  decree  on  his  petition  filed 
therein  denying  him  credit  on  his  notes  given  the  special  commis- 
sioner, for  deferred  payments  of  purchase  money,  for  reasons 
alleged,  from  other  relief  Against  said  notes  based  on  matters  sub- 
sequently occurring,  and  discharging  his  vendor  from  a  large  portion 
of  the  debt  for  which  his  land  was  decreed  to  be  sold,  and  to  whose 
rights  petitioner  is  entitled  to  be  subrogated,  on  the  terms  of  his 
original  purchase  of  the  land.     (p.  142). 

2.  Principal  and  Surety — Discharge  of  Sureties — Effect — Liability  of 

Sureties  Not  Discharged — Injunction. 

Where  two  only  of  several  sureties  on  a  bond  of  indemnity  appeal 
from  a  joint  decree  against  all  in  favor  of  the  obligee  therein,  and 
on  grounds  of  defenses  peculiar  to  them,  and  growing  out  of  the 
conduct  of  the  obligee  towards  the  principal  in  the  bond,  such 
decree  is  reversed,  and  the  bill  dismissed  as  to  those  appealing,  and 
whereby  the  surety  not  appealing  is  deprived  of  right  of  contribu- 
tion from  his  co-sureties,  equity  at  the  suit  of  the  surety  remaining 
bound  by  the  obligation  and  the  decree  thereon,  or  of  his  assignee, 
trill  enjoin  the  obligee  from  collecting  from  him  a  greater  amount 
than  his  just  and  equitable  proportion  of  the  debt  or  obligation  so 
decreed  against  him  and  his  co-sureties,     (p.  143). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Harrison  County. 
Suit  by  Mathias  T.  Williams  against  William  H.  Carr  and 
otbers.    From  a  decree  for  defendants,  plaintiff  appeals. 

Reversed  and  remanded. 

Em(st  D.  Leti-is,  for  appellant. 

A.  Judson  Findley  and  Smith  &  Jackson,  for  appellees. 

Miller,  Judge: 

Plaintiff  and  appellant,  a  pendente  lite  purchaser,  and  also 
a  purchaser  at  the  judicial  sale  of  the  same  land  subsequently 

76  W.  Va. 


140  Williams  v,  Carr.  [April  1915. 

decreed  in  the  suit  of  Carr  against  Rezin  C.  Davis  and  others, 
seeks  cancellation  of  his  two  notes  of  four  hundred  and  fifty 
dollars  each,  executed  to  the  special  commissioner,  and  to 
have  said  notes  surrendered,  and  the  land  conveyed  to  him 
discharged  of  all  further  claims  thereon  on  account  of  the 
decree  made  in  exoneration  of  Carr,  surety  on  the  hail  bond 
of  one  Sutton,  and  to  whom  Sutton,  as  principal,  with  Davis 
and  J.  ]\I.  and  H.  G.  Myers,  as  sureties,  bound  themselves  by 
an  indemnifying  bond. 

On  Sutton's  failure  to  appear  his  default  was  recorded, 
and  the  State,  on  September  12,  1907,  had  judgment  against 
Carr  on  his  recognizance  for  twenty  five  hundred  dollars,  and 
execution  awarded  thereon.  The  bill  alleges,  as  the  fact  is. 
that  prior  to  said  judgment  and  execution,  but  after  Sutton *s 
default,  Carr,  on  January  19,  1907,  claiming  to  be  a  creditor 
of  Davis,  by  reason  of  said  indemnity  bond,  instituted  suit 
against  him  and  his  son  Edward  R.  Davis,  to  set  aside  as 
voluntary  and  fraudulent,  a  .certain  deed  alleged  to  have 
been  made  by  father  to  son,  but  not  recorded,  and  to  require 
defendants,  out  of  the  property  conveyed,  to  contribute  the 
full  share  of  Rezin  C.  Davis,  in  satisfaction  of  the  penalty  in 
said  bail  bond,  in  exoneration  of  said  Carr,  and  that  said 
deed  be  held  void  as  to  so  much  of  said  penalty,  and  for  gen- 
eral relief. 

The  bill  further  alleges  that  pending  this  suit,  and  after 
lis  pendens  recorded  by  Carr,  plaintiff  purchased  the  prop- 
erty from  Davis,  at  the  price  of  thirty  five  hundred  dollars, 
paid  and  agreed  to  be  paid  as  follows;  to  Rezin  C.  Dam 
cash  $100.00;  to  Guy  C.  Davis,  a  vendor's  lien  on  the  prop- 
erty, $1,326.00;  to  Strecker  Brothers  Co.,  $1,000.00,  secured 
by  a  deed  of  trust  on  the  property ;  to  F.  M.  Davisson,  con- 
stable, $300.00,  the  amount  of  a  judgment  and  execution, 
constituting  also  a  lien  on  the  property,  and  for  the  balanee 
executed  to  Rezin  C.  Davis  his  note  due  April  1,  1908,  for 
$756.60,  subject  to  the  following  condition,  namely,  that  if 
said  property  should  become  liable  to  the  payment  of  said 
bond  executed  bv  said  Rezin  C.  Davis  and  others  to  said  Carr. 
or  to  the  payment  of  any  part  thereof,  that  then  he  should 
apply  the  amount  of  said  note,  or  so  much  thereof  as  should 
be  necessary  to  pay  off  and  liquidate  such  liability  or  claim, 
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and  all  the  costs  and  liabilities  incurred  by  him  in  defending 
his  title  to  said  property. 

The  bill  further  alleges  that  in  another  suit  brought  by 
Carr  against  Davis  and  his  son  Charles  H.  Davis,  to  set 
aside,  on  the  same  ground,  another  deed  from  father  to  son, 
and  resvdting  in  a  like  decree  and  sale  of  the  property  con- 
veyed, Carr  had  realized  the  sum  of  $1,068.00,  then  remain- 
ing in  the  hands  of  the  special  commissioner,  and  that  this 
sum  together  with  the  $450.00  cash  payment  made  by  plain- 
tiff to  said  special  commissioner,  making  in  all  the  sum  of 
$1,518.00,  realized  by  Carr,  was  more  than  Davis'  just  pro- 
portion of  the  decree  against  the  sureties  in  said  indemnity 
bond;  and  that  as  the  money  realized  from  the  sale  of  the 
property  conveyed  by  Davis  to  his  son  Charles  H.,  without 
consideration,  was  fii-st  liable,  and  plaintiff  had  already  paid 
to  said  commissioner  enough  to  make  up  Davis'  pro  rata, 
share  of  said  liability,  and  had  paid  incidental  expenses  in 
defending  his  title,  beyond  the  amount  of  his  note  given  Davis 
for  balance  of  purchase  money,  he  was  entitled,  under  the 
terms  of  his  contract,  to  the  surrender  of  his  two  notes  given 
said  special  commissioner,  and  to  a  deed  from  him  for  the 
property;  and  for  the  further  reason  alleged  and  about  to 
be  stated,  that  Carr  by  his  conduct  had  released  J.  M.  and 
H.  6.  Myers,  Davis'  co-sureties,  and  had  thereby  also  released 
him  pro  tanto  from  liability  on  said  bond  and  the  decrees 
thereon. 

And  as  further  evidencing  the  release  of  said  Myerses  the 
bill  further  alleges,  that  upon  appeal  by  them  from  the  final 
decree  in  another  cause  of  Carr  against  Sutton,  Davis,  and 
them,  of  October  26,  1909,  adjudging  said  Sutton  and  wife 
insolvent,  and  Davis  and  the  said  Myerses  liable  to  pay  the 
State  the  amount  of  the  judgment  aforesaid  against  Carr,  in 
exoneration  of  said  Carr,  and  decreeing  also  that  they  pay 
the  same  to  the  State  for  that  purpose,  this  court,  Carr  v. 
Sutton,  70  W.  Va.  417,  reversed  that  decree,  and  because  of 
Carr's  neglect  to  perform  the  obligation  of  his  own  bond,  as 
showTi  by  the  record,  thereby  adjudged  that  appellants  were 
also  entitled  to  be  discharged  from  their  bond,  and  further 
decreeing  that  the  decree  appealed  from  be  reversed  as  to  said 
appellants,  and  that  as  to  them  the  bill  be  dismissed. 
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Wherefore,  plaintiff  further  alleged,  that  notwithstanding 
said  decree  stood  unreversed  as  to  Davis,  who  did  not  join 
in  said  appeal,  and  who  is  now  insolvent,  and  notwithstanding 
the  two  subsequent  decrees  against  him  in  the  other  suits, 
Davis  was  thereby  discharged  pro  rata  from  all  liability  to 
Carr  on  said  indemnity  bond,  and  the  decrees  thereon  as 
aforesaid;  and  that  as  Davis'  one  third  liability  thereon  had 
already  been  discharged  by  the  sales  and  purchases  of  his  land 
aforesaid,  plaintiff  was  entitled  to  a  decree  surrendering  his 
two  notes  and  to  a  deed  for  the  land  from  said  special  com- 
missioner. 

To  this  bill  Carr  pleaded  former  adjudications,  binding 
appellant  and  Davis,  namely,  the  decree  aforesaid,  reversed 
here  upon  the  appeal  of  the  Myerses,  the  decree  in  the  suit 
of  Carr  against  Davis,  in  which  appellant  purchased  a  part 
of  the  Davis  property,  and  lastly,  the  decree  upon  the  petition 
of  appellapt  filed  in  said  cause,  pronounced  before  said  decree 
of  reversal,  and  dismissing  the  Myerses  from  the  suit,  denying 
appellant  subrogation  to  the  lien  of  Guy  C.  Davis  paid  by 
him  as  aforesaid,  and  as  a  credit  on  his  said  notes. 

In  our  opinion  the  decree  on  appellant's  said  petition,  not 
appealed  from,  was  not  an  adjudication  on  the  merits  of  the 
bill  now  before  us.  That  petition  presented  only  the  claim 
of  appellant  to  be  subrogated  to  the  rights  of  Guy  C.  Davis, 
a  very  different  question  from  the  one  presented  by  his  present 
bill.  The  question  now  is  whether  the  decree  of  this  court 
reversing  the  decree  below,  and  absolving  the  Myerses,  Davis* 
co-sureties,  pronounced  subsequently  to  the  several  decrees 
pleaded  and  relied  on,  is  conclusive  of  plaintiff's  rights  in 
the  premises. 

After  a  careful  consideration  of  the  facts,  and  the  author- 
ities on  the  subject,  we  have  reached  the  conclusion,  that 
Davis  is  not  estopped  by  either  or  all  of  said  former  decree?. 
If  Davis  was  not  concluded  thereby,  appellant  cannot  be,  for 
he  stands  in  the  former's  shoes.  The  record  shows  that 
appellant  paid  full  value  for  the  property  purchased  from 
Davis,  and  if,  as  he  alleges,  and  the  fact  may  l>e,  he  has  hy 
his  cash  payment  to  the  special  commissioner,  and  costs  and 
expenses  incurred  in  defending  his  title,  paid  off  his  note 
given  Davis  for  the  balance  of  purchase  money,  any  surplus 
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arising  from  the  sale  by  the  special  commissioner  would  be 
going  to  Davis,  and  as  appellant  would  be  entitled  to  that 
money,  by  right  of  subrogation,  he  would  also  be  entitled 
to  a  surrender  and  cancellation  of  his  notes,  and  to  a  deed 
from  the  special  commissioner,  as  prayed  for  in  his  bill. 

But  has  Davis  been  discharged  pro  rata,  or  pro  tanto,  by 
the  decree  absolving  the  Mj^erses  and  dismissing  them  out  of 
the  suit  1  We  are  of  opinion  that  he  has  been.  While  Davis 
was  informed  by  the  record  of  the  defenses  interposed  by  the 
Myerses  in  that  cause,  the  decree  below  had  denied  them 
relief  thereon,  and  appellant  did  not  know,  at  the  time  of  the 
decrees  pleaded  in  estoppel,  that  Carr  by  his  conduct,  as 
decided  in  Carr  v.  Sutton^  supra,  had  in  fact  and  in  law 
discharged  the  Myerses,  and  thereby  deprived  Davis  of  his 
right  of  contribution  against  them.  In  absolving  the  ^lyerses 
in  the  ca?e  just  cited,  we  applied  the  general  equity  rules 
applicable  as  between  creditor  and  sureties,  depending  on 
no  statute,  but  prevailing  at  the  common  law.  Many  decis- 
ions, particularly  the  older  decisions  of  the  courts,  seem  to 
hold  that  any  act  of  the  creditor  absolving  one  or  more  of 
several  sureties  operates  a  discharge  of  all,  and  our  statute, 
chapter  101,  Code  1913,  enacted  for  the  relief  of  sureties,  and 
particularly  section  2,  serial  section  4394,  thereof,  seems  to  go 
to  that  extent,  at  least  in  cases  falling  strictly  within  its  pro- 
visions. 

In  the  case  at  bar,  however,  we  take  cognizance  of  the  fact 
that  Davis  did  not  appeal,  and  that  at  least  two  decrees  stand 
against  him  in  the  several  suits  above  referred  to.  In  view 
of  these  facts  appellant's" counsel  do  not  contend  that, Davis 
has  been  wholly  absolved  from  liability  to  Carr,  but  pro 
tanto  only  and  to  the  extent  that  he  has  been  injured  by  the 
conduct  of  Carr  in  bis  right  of  contribution  against  his  co- 
sureties absolving  them. 

That  Davis  has  been  absolved  to  the  extent  of  two  thii*ds 
of  the  decree  against  him  and  his  co-sureties,  we  find  well 
established  by  the  following  authorities  cited  and  relied  on 
by  counsel,  namely.  Hnnft  v.  Adams,  1  Pat.  &  H.  34;  Booth 
V.  Kinsey,  8  Grat.  560;  Wright  v.  Stockton,  5  Leigh  153; 
Brandt  on  Suretyship  &  Guaranty,  (3rd  ed.)  section  439;  1 
Story  Eq.  Jur.  (13th  ed.)  sections  325,  495  to  498a,  inclusive; 
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Waggoner  v.  Byer,  11  Leigh  384-391;   27  Am.  &  Eng.  Edit. 
Law,  527, 

But  it  is  strenuously  insisted  on  behalf  of  Carr  that  l)ecaii>e 
of  the  several  decrees  against  Davis  and  his  co-sureties  he 
is  concluded  by  those  adjudications.  But  the  law  seems  to 
be  otherwise.  Boughner  v.  Hall,  24  W.  Va.  249-250;  Woi/- 
I^nd  V.  Tucker,  4  Grat.  267. 

And  it  has  been  held  also  by  high  authority  that  a  surety 
against  whom  judgment  has  been  taken  will  be  discharged, 
at  least  pro  tanto,  by  the  successful  appeal  of  his  co-surety. 
Myers  v.  Farmer,  52  Iowa  20;  27  Am.  &  Eng.  Ency.  Law. 
527.  And  Boughner  v.  TlalL  supra,  holds,  in  effect,  that 
equity  will  in  cases  like  this  interfere  by  injunction  to  stay 
the  collection  by  the  creditor  from  the  surety  of  a  greater 
amount  than  he  is  equitably  bound  for,  upon  the  principles 
herein  enunciated. 

As  appellant  obtained  good  title  to  the*  property  purchased 
by  him  from  the  defendant  Davis,  subject  to  the  suit  of  Carr 
against  him,  and  upon  satisfying  the  balance  justly  due  Carr 
from  Davis  he  will  be  entitled  under  the  decree  of  sale  and 
purchase  by  him  in  said  cause  to  the  surrender  of  his  notes 
given  for  the  deferred  payments  of  purchase  money,  and  to 
a  deed  from  the  special  commissioner  for  the  property,  we 
reverse  the  decree  appealed  from,  and  remand  the  cause  for 
adjustment  and  settlement  of  the  accounts  between  the  parties 
in  accordance  herewith,  and  for  further  proceedings  to  be 
had  herein  in  accordance  herewith,  and  further  according  to 
rules  and  principles  governing  courts  of  equity. 

Be  versed  and  remand(d. 


CHARLESTON 

Cl.vrk  v.  Lee.* 

Submitted  March  16,  1915.     Decided  April  6,  1915. 

1.     Appeal  and  Error — Decuions  Eevieuahle — Order  Seitijtg  Aiide  Ve- 
fauli. 

An  order  setting  aside  a  judgment  by  default,  entered  upon  an 
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inquiry  of  damages,  is  a  subject  of  review  by  writ  of  error,  under 
clause  9,  sec.  1,  ch.  135,  Code,  serial  sec.  4981.     (p.  146). 

2.  Same — Time  for  Appeal — Cross-Assignment  of  Error. 

After  the  expiration  of  the  period  of  limitation  of  appeals,  such 
order  cannot  be  reviewed,  and  a  cross-assignment  of  error  therein 
made  in  a  brief  filed  on  a  writ  of  error  to  a  later  judgment  in  the 
case,  obtained  after  the  expiration  of  the  limitation  of  the  right  of 
appeal  from  such  order,  is  unavailing,     (p.  146). 

3.  Trial — Excessive  Verdict — Right  to  Correct, 

Under  no  circumstances,  can  the  trial  court  reduce  the  amount  of 
a  general  verdict.  If  it  is  excessive  and  the  amount  of  the  excess 
is  ascertainable  from  data  appearing  in  the  evidence,  an  opportunity 
should  be  allowed  the  party  having  the  verdict  to  remit  such  excess, 
and,  on  his  declination  to  do  so,  the  verdict  should  be  set  aside,  (p. 
147). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Fayette  County. 
Action  by  J.  R.  Clark  agrainst  E.  B.  Lee.     Judgment  for 
plaintiff,  and  defendant  brings  error. 

Reversed f  verdict  restored,  and  remanded. 

C.  R.  Snmyn-er field,  for  plaintiff  in  error. 
Ofienton  d:  Iloran^  for  defendant  in  error. 

POFFENBARGER,  Jl'DGE  : 

Claiming  a  balance  of  $440.09,  due  him  for  work  and  labor 
and  $50.00  for  money  expended  by  him  in  and  about  the 
defense  of  a  prosecution  in  a  federal  court,  Clark  brought 
his  action  in  assumpsit  against  the  defendant,  Lee,  in  August 
1908,  making  the  summons  returnable  to  September  rules. 
With  his  declaration,  he  filed  the  statutory  affidavit.  A  default 
judgment  was  rendered  in  his  favor  on  the  12th  day  of  Febru- 
ary 1909.  On  the  second  day  of  March  1909,  within  the  same 
term,  Lee  appeared  and  moved  the  court  to  set  aside  the 
judgment  on  the  ground  of  surprise,  and  his  motion  was  sus- 
tained. The  plaintiff  excepted  to  this  action  of  the  court,  but 
did  not  obtain  a  writ  of  error.  On  the  issues  raised  by  the 
defendant's  pleas  of  non-assumpsit  and  payment,  subsequent- 
ly filed,  a  trial  was  had  on  May  29,  1909  and  resulted  in  a 
verdict  of  $446.64,  for  the  plaintiff.  A  motion  to  set  aside 
this  verdict  was  overruled,  but  the  court  reduced  it  to  the 
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sum  of  $239.75  and  rendered  judgment  for  that  amount.  A 
writ  of  error  to  this  judgment  was  obtained  and  the  plaintiff, 
in  his  brief  filed  in  this  court,  cross-assigns  error  in  the  action 
of  the  court  in  setting  aside  the  default  judgment. 

A  period  of  more  than  three  years  intervened  between  the 
date  of  the  jury  trial  and  that  of  the  rendition  of  the  la.<t 
judgment.  It  in  important  to  inquire,  therefore,  whether  the 
lapse  of  time  has  barred  the  right  of  the  plaintiff  to  complain 
of  the  abrogation  of  his  default  judgment,  which  oeeured 
more  than  three  years  before  the  allowance  of  the  writ  of 
error,  the  limitation  on  the  writ  of  error  being  then  two  years. 
If  the  order  setting  it  aside  was  an  appealable  one,  and  plain- 
tiff's failure  to  appeal  from  it  within  the  period  of  limitation 
bars  right  of  complaint  against  it,  the  cross-assignment  of 
error  has  come  too  late  and  avails  nothing,  for  the  right  of 
cross-assignment  given  by  our  rule  No.  10  is  necessarily 
iimited  to  matters  brought  into  this  court,  or  within  the  power 
of  the  complainant  to  bring  them  in.  The  rule  cannot  en- 
large the  statute  of  limitations.  Courts  can  neither  enlarge 
their  jurisdiction  nor  take  away  the  rights  of  litigants  by  any 
rules  they  may  adopt. 

Without  inquiry  as  to  the  jurisdiction,  we  entertained  a 
writ  of  error  to  an  ord(?r  setting  aside  a  default  judgment,  in 
Citizens  Trvst  and  Guarantee  Co,  v.  Young,  83  S.  E.  1007. 
Strictly  construed,  clause  9  of  sec.  1,  ch.  135,  Code,  serial  see. 
4981,  authorizing  the  allowance  of  a  writ  of  error  or  appeal 
in  any  civil  case  where  there  is  an  order  granting  a  now  trial 
or  rehearing,  might  not  give  a  right  of  review  in  such  a  ease 
as  this.  In  the  usual  sense  of  the  term,  there  has  been  no 
trial.  The  defendant  did  not  appear,  there  was  no  issue  and 
the  proceeding  was  rather  ex  pa^ie  in  character.  But  the 
court  passed  upon  the  plaintiff's  evidence  and  rendered  a 
judgment,  wherefore,  in  the  limited  and  restricted  sen>e  of 
the  term,  there  was  a  trial.  At  any  rate,  there  was  judicial 
action  resulting  in  a  judcrment,  and  the  motion  to  set  it  aside 
was  at  lease  an  application  to  have  the  case  re-heard.  Th^ 
order  complained  of  destroyed  a  judgment  duly  and  formally 
entered  up.  Being  remedial,  the  statute  is  to  be  liberally,  not 
strictly,  construed,  and  the  case  is  within  its  spirit,  if  not 
within  its  letter. 
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Determination  of  the  susceptibility  of  the  order  to  review 
by  the  appellate  court  applies  the  statute  of  limitation,  unless 
reviewable  orders  in  law  actions  are  in  some  way  distinguish- 
able from  appealable  decrees  in  chancey  causes.  No  ground 
upon  which  such  a  distinction  can  be  made  is  perceived.  In 
both  cases,  the  statute  gives  the  right  of  review  and  then 
limits  the  time  within  which  it  may  be  had.  An  appealable 
decree,  though  interlocutory,  cannot  be  reviewed  after  expira- 
tion of  the  period  of  the  limitation.  Morrison  v.  Leach,  75 
W.  Va.  468 ;  84  S.  E.  177 ;  Barbour,  Stedman  and  Herod  v. 
Tompkins.  58  W.  Va.  572;  Shumate's  ExWs  v.  Crockett,  43 
W.  Va.  491;  Core  v.  Stinckler,  24  W.  Va.  189;  Buster  v. 
Holland,  57  W.  Va.  510. 

Reduction  of  the  verdict  by  the  court  and  rendition  of 
judgment  on  it  as  reduced  were  not  in  accordance  with  the 
rule.  Under  no  circumstances,  has  the  court  any  power  to 
alter  the  verdict.  If  it  is  not  sustained  by  the  evidence,  or  is 
plainly  and  clearly  excessive,  it  should  be  set  aside,  in  the 
former  case,  and,  in  the  latter  also,  unless  the  amount  of  the 
excess  is  fairly  and  reasonably  ascertainable  from  data  and 
the  party  having  the  verdict  enters  a  remittitur  of  the  excess. 
If  the  excess  is  not  accurately  ascertainable,  on  account  of  the 
state  of  the  evidence,  or  the  nature  of  the  case  in  issue,  no 
part  of  the  erroneous  verdict  can  be  saved  by  a  remittitur  and 
it  must  be  set  aside.  Hall  v.  Philadelphia  Co.,  81  S.  E.  1727 ; 
Vnfreid  v.  Railroad  Co.,  34  W.  Va.  260 ;  Vinal  v.  Core,  18 
W.  Va.  1.  When,  however,  there  is  data  in  the  evidence  from 
which  the  court  can  safely  determine  the  amount  of  the  excess, 
it  should  give  an  opportunity  to  remit  such  amount,  and, 
if  the  remittit%ir  is  not  entered,  then  set  aside  the  verdict. 
In  no  case,  can  the  court  reduce  the  verdict  and  render  judg- 
ment for  what  remains  after  elimination  of  the  excess.  Rogers 
V.  Bailey,  68  W.  Va.  186;  Gibson  v.  Governor,  11  Leigh  600; 
Buena  Vista  v.  MrCandHsh,  92  Va.  297;  Fry  v.  Stourrs.  98 
Va.  417. 

The  bill  of  particulars  charges  22  months  of  work  at 
^5.00  per  month  and  admits  payments,  without  itemization 
thereof,  amounting  to  $545.91.  The  defendant's  specifica- 
tions of  payment  are  55  in  number,  ranging  from  $1.00  to 
$227.30.     Some  of  these  are  admitted  and  others  are  not. 
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Those*  admitted  amount  to  about  $450.00.  As  to  many  other*, 
the  plaintiff  disclaims  knowledge  and  says  he  does  not  think 
he  received  them.  Lee  says  his  own  statement  rendered  at 
the  termination  of  the  service  and  show^ing  a  considerable 
balance  due  from  him  was  erroneous.  He  claims  credits 
alleged  to  have  been  found  just  before  the  trial.  As  his 
testimony  is  founded  largely  upon  book  entries  and  memo- 
randa made  during  the  course  of  employment,  it  has  siime 
support  in  corroborative  facts  and  circumstances  and  seems 
to  be  entitled  to  prevail  over  that  of  the  plaintiff,  in  those 
instances  in  which  he  does  not  deny  having  received  sums 
of  money  charged  to  him,  and  only  says  he  does  not  know,  or 
dees  not  remember,  whether  he  did  or  not.  But,  if  so,  a  ques- 
tion we  do  not  decide,  these  items  can  be  more  readily  and 
safely  ascertained  in  the  court  below,  with  the  assistance  of 
counsel,  than  here. 

The  judgment  will  be  reversed,  the  verdict  restored  and 
the  case  remanded  for  action  on  the  verdict,  in  conformity 
with  the  principles  herein  stated. 

Reversed,  verdkt  restored,  and  remanded. 


CHARLESTON 

Dickinson,  Adm  'r  v.  New  River  Etc.  Coal  Co. 

Submitted  :\rarch  16,  1915.     Decided  April*6,  1915. 

1.  Kailroads — Operation — Children  of  Coal  Mine  Employees — Duty  of 

Company, 

Ordinarily  a  coal  mining  corporation  is  under  no  duty,  in  the 
handling  of  its  coal  cars  and  motors  on  its  private  railway  between 
the  mouth  of  the  mine  and  its  yards  or  tipple,  to  keep  a  lookout 
for  children  of  employees  on  such  track,  even  though  they  reside  in 
the  conii)any's  houses  on  its  premises  and  near  the  track,     (p.  150). 

2.  Same — Operation — Children  of  Coal  Mine  Employees — Use  of  Tracks 

— Licensee, 

If  the  use  of  such  track  is  not  expressly  or  impliedly  made  in- 
cidental to  the  use  of  the  house  or  measurably  appurtenant  thereto, 
children  making  use  of  the  track,  with  knowledge  of  the  corapany, 
are  bare  licensees,     (p.  150). 

(Lynch,  Judge,  absent.) 
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Error  to  Circuit  Court,  Fayette  County. 

Action  by  R.  H.  Dickinson,  sheriff,  etc.,  against  the  New 
River  &  Pocahontas  Consolidated  Coal  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 

Affirmed, 

Osenion  &  Horan,  for  plaintiff  in  error. 
Dillon  &  Nuckolls,  for  defendant  in  error. 

POFPENBARGER,  JuDGE : 

Regarding  the  demurrer  to  the  declaration  in  this  action 
as  having  been  well  taken,  the  court  sustained  it  and  entered 
a  judgment  of  dismissal,  to  which  the  plaintiff  obtained  a  writ 
of  error. 

Plaintiff's  decedent,  a  child  about  eighteen  months  old,  was 
run  over  and  killed  on  the  defendant's  railway  track  leading 
from  the  mouth  of  the  mine  to  the  coal  yard,  by  a  train  of 
empty  cars  pushed  by  an  electric  motor.  Many  of  the  num- 
erous employees  of  the  company,  foremen,  mechanics,  miners, 
motornien,  brakemen  and  other  laborers  resided  in  houses 
provided  by  the  defendant  on  its  property  and  situated  near 
the  mining  railway  track.  In  each  of  the  four  counts  of  the 
declaration,  these  facts  are  set  forth  in  connection  with  the 
following  allegation:  *'It  then  and  there  became  and  was 
necessary  for  such  employees  and  their  families  to  pass  and 
re-pass  over  the  property  of  the  defendant  and  said  railroad 
tracks  in  going  from  their  homes  to  and  from  their  work  and 
to  and  from  the  offices  and  company  store  of  defendant  and 
pass  and  re-pass  over  said  property  of  defendant  and  said 
railroad  tracks  for  other  purposes  in  the  performance  of 
their  duties  as  such  employees."  The  first  count  charges  the 
defendant,  through  the  action  of  the  motorman  in  charge  of 
its  motor  with  four  empty  cars  attached  thereto,  with  having 
negligenly  and  carelessly  run  over  and  killed  the  decedent; 
the  second,  negligence  in  the  failure  to  maintain  a  lookout 
for  persons  rightfully  on  the  track,  including  the  decedent; 
the  third,  negligence  in  the  failure  to  provide  safe,  sound  and 
suitable  machinery  and  appliances  for  the  operation  of  the 

railway;  and  the  fourth,  negligence  in  the  failure  to  keep  a 
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proper  lookout,  in  view  of  the  open  and  unguarded  condition 
of  the  track. 

The  order  of  dismissal  does  not  disclose  the  ground  of  the 
court's  action,   but   it  is  said,   in   argument,   the  principle 
declared  in  Maftin  v.  Hughes  Creek  Coal  Co.,  70  W.  Va. 
711,  was  applied  to  the  facts  alleged  and  regarded  '^.s  pn-- 
cluding  recovery  thereon.     The  facts  susceptible  of  proper 
development  in  a  trial  under  this  declaration  are  very  similar 
to  those  found  in  the  Martin  case.    The  child  for  w^hose  alleged 
wrongful  death  that  action  was  instituted  was  a  member  of  a 
family  living  in  a  house  about  one  hundred  and  fifty  feW 
distant  from  the  track.    The  miners  lived  in  houses  locates  on 
both  sides  of  the  track  and  their  families  visited  a  cross  it. 
Here  it  is  alleged  the  houses  were  located  near  the  track  and 
that  the  employees  and  their  families  of  necessity  passed  over 
it,  going  from  their  homes  to  their  work  and  the  offices  and 
store  of  the  company  and  returning,  and  for  other  purposes 
in  the  performance  of  their  duties  as  employees  and  servant^^. 
But,  as  the  eighteen  months  old  child  for  whose  death  this 
action  was  brought,  could  not  have  been  a  servant  or  employee 
having  occasion  to  go   to,   and   return   from   work,  or  any 
business  at  the  company's  store  and  offices,  it  was  obviously 
not  within  the  necessity  predicated  of  employees  and  families, 
and  the  court  properly  tested  the  sufficiency  of  the  declara- 
tion by  the  principle  enunciated  in  the  Martin  case.    If  the 
declaration  had  made  the  use  of  the  track  an  incident  to  the 
occupancy  and  use  of  the  house  in  which  the  family  of  th«* 
defendant  resided,  or  the  track  measurably  an  appurtenance 
thereto,  and  so  brought  it,  expressly  or  impliedly,  within  the 
contract  between  the  father  of  the  child  and  his  employer, 
the  case  would  have  fallen  within  the  principle  applied  in 
Smith  v.   Sunday   Creek   Coal   Co.,  74  W.  Va.   606,  82  S. 
E.  608.     But  it  does  not  do  so.     The  necessity  of  us^  of  the 
track  is  limited  to  persons  going  to  and  returing  from  work 
and  business  at  the  store  and  offices  of  the  defendant.     In 
the  argument,  the  .«?oundness  of  the  conclusion  announced  in 
the  ^Martin  case  is,  therefore,  correctlv  treated  and  re£rard»^<i 
as  the  sole  question  raised  by  the  demurrer. 

Out  of  the  dominion  and  use  of  private  property  incident 
to  the  ownership  thereof,  limited  onlv  bv  the  riirht   of  th^ 
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property  of  others  to  freedom  from  injury  by  such  use, 
springs  the  principle  of  immunity  from  liability  for  injuries 
to  trespassers  and  bare  licensees.  Only  upon  the  highest  and 
most  imperious  considerations,  is  this  right  of  dominion  and 
use  limited.  The  value  of  property  lies  in  its  utility.  But  for 
its  varied  uses  and  adaptability,  it  would  be  worthless.  Free- 
dom of  ui-e  of  property  is  property  itself.  It  is  an  inherent 
element  thereof.  With  great  caution,  therefore,  courts  and 
legislatures  impos<»  restraints  upon  it^  use  and  none  are  ever 
laid  upon  it  without  careful  definition  of  their  extent.  Powell 
V.  Bci\iU]i  A'  Gnuiiff,  34  W.  Va.  S04;  Chambers  v.  Cramer^ 
49  W.  Ya.  395  ;  McGregor  v.  Camden,  47  W.  Va.  193 ;  Wihon 
V.  Phfonix  Powder  Co.,  40  W.  Va.  413;  Pope  v.  Bridgeimier 
Gas  Co..  52  W.  Va.  252;  Coal  Co.  v.  Co}iley  and  Avis,  67  W. 
Va,  129;  Griffin  v.  Coal  Co.,  59  W.  Va.  480;  Veith  v.  Hope 
Salt  Co.,  51  W.  Va.  96 ;  Walker  v.  Strosnider,  67  W.  Va.  39, 
67  S.  E.  1087;  Fellows  v.  Cliarleston,  62  W.  Va.  665; 
FnttJi  V.  Charleston,  75  W.  Va.  456,  84  S.  E.  105.  Under 
the  police  power  of  the  state,  the  legislature  may  impo.^-e  lim- 
ited restraints  upon  the  use  of  private  property,  in  the  form 
of  regulations  thereof,  and  may  authorize  municipal  corpora- 
tions to  do  so,  but  the  constitution  it<?elf  withholds  from  the 
l^'gislature  power  to  r^f'i)rive  the  citizen  (  f  his  jiroperty  or 
its  use,  except  for  public  purposes  and  on  payment  of  com- 
pensation. The  common  law  impa«es  an  obligation  upon  the 
property  owner  to  use  it  in  «uch  manner  as  not  to  injure 
that  of  another  person  but  this  obligation  is  in  favor  of  other 
property,  ^ot  persons  di8a8.s(>ciated  from  the  property.  The 
stranger's  right  under  this  principle  pertains  to  his  property 
and  the  enjoyment  and  use  thereof,  not  his  person.  State  v. 
EhrlirJ:,  65  W.  Va.  700.  This  right  of  dominion  and  use, 
however,  cannot  be  made  a  shield  or  «over  for  malicious  acts 
'^n  the  part  of  the  owner.  Tftntsr  tid  v.  Waflurn,  9  KiLst.  281 ; 
('onrad  v.  Paihvaif  Co.,  64  W.  Va.  176. 

To  strangers  on  their  lands  without  right,  owners  owe  no 
^uty  except  abstention  from  intentional  injury  to  them.  Such 
persons  are  classified  as  trespaKsers  and  bare  licensees.  They 
cannot  recover  for  injury  by  reason  of  excavation*^,  defects 
in  premises,  contact  with  running  machinery  or  thi^  like, 
for  the  proprietor  o\Tes  them  no  active  duty.     So  long  iis  he 
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does  them  no  intentional  injury,  he  is  not  liable  for  any- 
thing that  may  befall  them.     Conrad  v.  Railroad  Co.,  cited. 
Smith  V.  Sunday  Creek  Co.,  cited,  Wilsan  v.  Improvement  Co. 
9  W.  Va.  778,  787.  Buswell,  Per.  Inj.,  Sec.  65;  Biglow^s  Lead. 
Gas.  on  Torts,  p.  697 ;  note  Kinkead  on  Torts  Sec.  318.    In  its 
strictness,  the  rule  of  liability  to  strangers  coming  upon  the 
property  of  the  owner  accords  with  the  general  principles 
a-bove  adverted  to.     Ordinarily  only  those  who  come  upon 
his  premises  on  business,  in  some  sense  of  the  terra,  may  hold 
him  to  the  duty  of  care  and  caution,  for  their  safety.    There 
must  be  an  invitation  to  come  upon  some  matter  or  oecavsion 
of  material  interest  or  benefit  to  him.     Tho.«e  who  come  for 
mere  gratification  of  their  own  curiosity  or  other  considera- 
tions exclusively  personal  to  themselves  are  not  within  the 
protection   of  the   rule.     Flumm^^r  v.   Dill,   156   ^lass.  426: 
Campbell  v.  Putnam  Sugar  Co.,  62  Me.  552;   Parker  v.  Pub- 
lisJiing  Co.,  69  Me.  173;   Componio  v.  Railroad  Co.,  66  Conn. 
528.     In  the  absence  of  maliciousness  or  intentional  injury, 
our  decisions  recognize  no  distinction  between  acts  of  com- 
mission and  omission  on  the  part  of  the  owner,  in  cases  of 
injuries  to  trespassers  and  licensees.     Conrad  v.  Railroad  To- 
cited;    Uthermohlen  v.  Bogg's  Run  Co.,  50  W.  Va.  457.    In 
the  former  ca^^e,  the  injury  w^as  wrought  by  a  turntable,  when 
not  running  nor  in  actual  use  by  the  railroad  company.    In 
the  latter,  it  was  inflicted  by  a  machine  in  use  and  runnin^r  at 
the  time  of  the  injury.     Nor  is  the  obligation  varied  by  the 
•  character  of  the  trespasser.     Infants  stand  on  the  same  foot- 
ing as  adults. 

From  the  operation  of  this  general  rule,  no  class  of  property 
owners  other  than  railroad  companies  has  been  excepted,  and 
it  was  extremly  difficult  to  find  any  principle  upon  which 
they  could  be  taken  out  of  it,  to  the  extent  of  requiring 
them  to  ke(*p  a  reasona])le  lookout  for  tres])assers  and  licensees 
on  their  tracks  at  places  other  than  public  crossings.  This 
has  been  done,  however,  and,  in  justification  of  the  court's 
action  in  doing  so.  Judge  Brannon  said  in  Ounn  v.  /?aif- 
road  Co.,  42  W.  Va.  676,  680:  '*The  public  interest  and 
necessity,  not  merely  the  company's,  demand  that  the  com- 
pany have  sole  possession  of  its  track;  but,  as  people  live 
and  i^iove  along  the  route,  they  do  go  upon  the  track ;  children 
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in  their  thoughtlessness  often  wander  upon  it;    and  sheer 
necessity  calls  for  such  care  as  is  exacted  by  the  rule."    Judge 
Holt's  observation  upon  the  same  subject,  in  Gunn  v.  Radl- 
road  Co.,  36  W.  Va.  165,  175,  is  in  part  as  follows:    ** Again, 
that  some  one  shall  always  be  on  the  lookout  on  a  running 
train  is,  from  its  nature  and  as  shown  by  experience,  one  of 
the  most  important  safeguards ;  indispensable,  inf act,  for  the 
passenger  on  the  going  train  as  well  as  the  passenger  on  the 
coming  train — for  those  off,  as  well  as  those  on  the  train. 
The  enforcement  of  such  lookout   is  so  imperative,   on  the 
ground  of  public  policy,  that  the  law  may  impose  it  as  a 
duty,  due  to  one  who  may  himself  be  in  the  wrong.'*     This 
denial  to  railroad  companies  of  the  immunity  accorded  by 
law  to  other  property  owners  and  imposition  upon  them  of 
duties  toward  trespassers  and  bare  licensees,  to  w^hich  other 
property  owners  are  not  subjected,  are  clearly  based  upon  the 
peculiarities  of  their  property,  their  methods  of  business  and 
their  relation  to  the  public.     Whether  these  facts,  circum- 
stances and  considerations  juftify  the  discrimination,  we  need 
not  inquire,     it  suffices  to  show  that  railroad  companies,  as 
property  owners,  have  been  put  in  a  class  distinctively  their 
own.''* 

The  process  of  reasoning  by  which  this  discrimination  has 
been  effected  cannot  consistently  be  applied  to  coal  companies. 
They  owe  no  duty  to  passengers  and  shippers  such  as  the 
exercise  of  care  in  the  operation  of  their  engines  and  appli- 
ances. They  handle  their  own  property  and  such  loss  as 
may  be  occasioned  by  unskillful  or  careless  management  of 
their  works,  is  their  own.  No  other  person  has  any  interest 
in  it  and  it  does  not  concern  the  public.  They  do  not  operate 
long  stretches  of  track,  running  through  all  sorts  of  commun- 
ities and  exposed  to  constant  invasion  by  trespas^^ers  and 
licensees.  There  is  no  substantial  ground  upon  which  their 
property  and  business  can  be  distinguished  from  those  of 
other  companies  and  individuals  generally.  Any  ground  upon 
which  they  could  be  denied  the  immunity  of  the  general  rule 
would  be  applicable  to  all  other  classes  of  owners  and  result 
in  the  abrogation  of  the  rule  itself. 

The  fallacy  of  the  argument  in  support  of  the  writ  of 
error  lies  in  the  assumption  that  every  moral  wrong  is  a  legal 
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one,  giving  a  right  of  action  for  damages.  There  is  moral 
wrong,  even  cruelty  and  inhumanity,  in  the  doing  of  many 
things  which  the  law  does  not  prohibit,  and  in  the  faiUire  io 
do  many  things  which  the  law  ^oes  not  require.  Such  acts 
and  duties  are  not  legally  prohibited  nor  imposed,  because 
to  prohibit  or  impose  them  would  be  inconsistent  with  legal 
rights  on  the  part  of  the  actors  which,  in  the  opinion  of  man- 
kind, it  would  be  unwise  to  impair  or  burden,  such  as  rights 
of  property  aud  personal  liberty.  The  law  does  not  assume 
to  regulate,  govern  or  c(mtrol  the  conduct  of  men  in  all 
respects,  but  only  so  far  as  the  common  good  is  deemed  to 
require  it. 

Our  re-examination  of  the  principle  of  the  Martin  ca.se  con- 
firms and  strengthens,  rather  than  weakens,  our  conviction  of 
its  correctness.    Hence,  we  affirm  the  judgment  complained  of. 

Affirmed. 


CHARLESTON 

Hi'NTER  v.  Johnson. 

Submitted  February  5,  1915.    Decided  April  6,  1915. 

Trial — Direction  of  Verdict — Evidence. 

The  court  can  not  properly  direct  a  verdict  against  a  party  wbere 
the  evidence  in  the  case  would  support  a  verdict  in  his  favor  if 
returned  by  the  jury. 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Monroe  Count.y. 
Action  by  Carter  B.  Hunter  against  A.  E.  Johnson.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

EeversfcL  and  new  trial  awarded. 

G.  A.  llivercoynh,  li.  L.  Clarl-  and  /?.  Kemp  Morion,  for 
plaintiff  in  error. 

/?.  F.  Dunlap,  Jolin  W.  Arhuckle  and  Jno,  L.  Roivon,  for 
defendant  in  error. 
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Robinson,  President: 

This  is  an  action  to  recover  damages  for  alleged  deceit  by 
the  defendant  in  the  sale  of  bank  stock  to  the  plaintiff.  It  is 
similar  to  Lowance  v.  Jolnison,  decided  here  on  writ  of  error 
at  this  term,  75  W.  Va.  784.  In  each  case  the  defendant  is 
the  same  person,  some  of  the  same  stock  is  involved,  and  the 
facts  have  much  similarity.  In  the  case  at  hand,  after  the 
evidence  on  behalf  of  both  parties  had  been  introduced,  the 
court  directed  a  verdict  for  the  defendant. 

Upon  a  review  of  the  record  we  are  of  opinion  that  the  trial 
court  erred  in  directing  a  verdict.  The  case  was  one  for  jury 
determination  under  the  evidence.  The  basic  question  to  be 
determined  was  whether  the  plaintiff  .was  deceitfully  induced 
by  the  defendant  to  buy  the  stock.  This  was  determinable 
from  so  many  conflicting  facts  and  circumstances,  and  so 
dependent  in  some  particulars  on  the  credibility  of  witnesses 
t(»stifying  before  the  jury,  that  the  case  was  peculiarly  one  for 
jury  finding.  From  the  facts  and  circumstances  proved,  and 
by  the  drawing  of  reasonable  inferences,  the  jury  would  have 
been  warranted  in  finding  that  the  defendant  wilfully 
deceived  the  plaintiff  as  to  the  value  of  the  stock,  and  induced 
him  to  buy  the  same  by  fraudulent  misrepresentation  of 
material  facts  in  relation  thereto.  In  determining  this  they 
were  the  judges  whether  there  was  such  a  difference  in  the 
knowledge,  experience,  and  situation  of  the  two  parties  as  to 
enable  the  one  to  take  advantage  of  the  other  unlawfully, 
whether  the  plaintiff  relied  solely  on  the  defendant's  repre- 
sentations, and  whether  ordinary  prudence  required  the  plain- 
tiff to  rest  the  truth  of  the  representations  made  to  him.  They 
were  the  judges  of  other  questions  arising  on  the  evidence. 

We  do  not  say  that  the  jury  should  have  found  for  the 
plaintiff.  AVe  can  not  constitute  ourselves  jurors — triers  of 
pure  fact.  AVhat  wc  mean  is  that  under  the  law  the  evidence 
would  have  supported  a  verdict  for  the  plaintiff  if  the  case 
had  been  properly  submitted  to  the  jury  and  they  had  found 
one  in  his  favor.  Where  the  evidence  is  such  that  it  would 
support  a  verdict  for  a  party  if  one  was  found  by  the  jury 
for  him,  the  trial  court  can  not  direct  a  verdict  for  the 
opposite  party,  though  a  verdict  returned  by  the  jury  for  the 
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latter  might  have  standing  under  the  evidence.  **The  court 
should  never  interfere  in  doubtful  cases  of  fact,  dependent 
on  the  credibility  of  witnesses,  and  where  it  would  not  be 
justified  in  setting  aside  the  verdict,  it  matters  not  which  way 
may  be  the  finding. ' '  White  v.  Hosier  Brewing  Co.,  51  ^. 
Va!  262. 

It  is  argued  that  because  the  plaintiff  become  a  director  in 
the  bank  after  the  purchase  of  the  stock,  he  should  have  dis- 
covered the  alleged  fraud  sooner.  But  how  can  this  avail 
when  he  sues  within  the  period  of  limitation?  14  Amer.  & 
Eng.  Enc.  of  Law,  171. 

The  defendant's  cross-assignments  of  error  are  not  well 
taken.  The  declaration  is  sufficient,  and  the  evidence  com- 
plained of  was  properly  admitted. 

The  court  should  have  submitted  the  case  to  the  jury,  giving 
them  by  instructions  the  well  settled  rides  of  law  applicable 
in  the  premises.  For  the  error  of  directing  a  verdict,  the 
judgment  must  be  reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded. 

Eevcrsedy  and  netv  trial  awarded. 


CHARLESTON 

^IcKiNLEY  Land  Company  v.  ^Maynor. 

Submitted  March  16,  1915.    Decided  April  6,  1915. 

1.  Vendor    and     Purchaser — Fur  chafe -Money    Notes — Vefeme— In- 

complete Title. 

Recovery  on  a  note  given  as  consideration  in  a  sale  to  which  onlj 
the  ordinary  general  covenants  of  title  apply,  can  not  be  defeated 
merely  on  the  ground  that  the  vendor  did  not  have  complete  title, 
when  the  property  sold  has  been  delivered  to  the  vendee  as  con- 
templated and  his  possession  thereof  under  the  sale  has  in  no  wi>e 
been  disturbed,     (p.  158). 

2.  Covenants — General  Warranty — Breach. 

A  covenant  of  general  warranty  of  title  is  not  broken  until  there 
is  an  ouster  or  eviction  of  the  vendee  from  the  property,  or  equiva- 
lent disturbance,  by  paramount  title,     (p.  159). 

3.  Trial — Direction  of  Verdict — Evidence. 

A  trial  court,  if  requested,  may  direct  a  verdict  for  the  party  who 
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has  adduced  evidence  sufficient  to  warrant  a  verdict  in  his  favor, 
when  no  evidence  appreciably  tending  to  overthrow  the  case  so  made 
has  been  adduced  by  the  opposite  party,     (p.  160). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Raleigh  County. 
Action  by   the  McKinley   Land   Company   against  J.   H. 
Ma\Tior.    Judgment  for  plaintiff,  and  defendant  brings  error. 

Affirmed, 

J.  E.  Summerfield  and  McGinnis  &  Hatcher,  for  plaintiff  in 
error. 

r.  K,  Laing  and  File  cC  File,  for  defendant  in  error. 

Robinson,  President: 

McKinley  Land  Company,  owning  a  certain  tract  of  land, 
sold  and  conveyed  to  ^laynor  all  the  merchantable  timber 
thereon  which  would  measure  twelve  inches  or  more  ' '  two  feet 
from  the  ground  outside  the  bark'',  with  the  right  to  enter 
and  remove  the  same  from  the  land  within  two  years.  The 
consideration  was  two  thousand  dollars.  Maynor  paid  five 
hundred  dollars  in  cash,  and  executed  to  the  land  company  his 
three  several  negotiable  notes  of  five  hundred  dollars  each, 
payable  in  six,  nine,  and  twelve  months  respectively.  He 
made  default  in  the  note  payable  in  twelve  months.  By  this 
action  in  assumpsit  for  recovery  on  the  note,  the  land  com- 
pany has  judgment  against  him  for  the  amount  thereof,  with 
interest. 

The  ease  was  tried  before  a  jury  on  the  general  issue.  When 
all  the  evidence  of  both  parties  was  in,  the  court  directed  the 
jury 'to  find  for  the  plaintiff.  That  such  course  was  warranted, 
plainly  appears. 

The  land  company  introduced  the  note  and  proved  that  it 
had  not  been  paid.  ^laynor  put  in  evidence  the  writings 
witnessing  the  sale  of  the  timber  to  him.  By  them  it  was 
a^oed  that  if  the  land  company  could  not  deliver  to  him 
the  timber  under  eighteen  inches,  the  note  payable  in  twelve 
months — the  one  sued  on — should  be  cancelled.  The  gist  of 
Maynor 's  defense  w^as  that  a  coal  company  holding  a  mining 
lease  which  covered  the  particular  tract  among  others,  had 
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right  under  the  lease  to  take  all  such  of  the  timber  under 
eighteen  inches  as  might  be  necessary  for  the  mining  opera- 
tion. 

The  mere  fact  that  the  land  company  did  not  have  complete 
title  is  not  a  suflScient  defense  to  a  recovery  on  the  note  under 
the  facts  and  circumstances  appearing  in  evidence.     When 
^laynor  purchased,  he  knew  that  the  mining  lease  covered  the 
small  timber.     Yet  there  were  circumstances  of  a  claimed 
forfeiture  of  the  lease  arfd  impending  bankruptcy  of  the  min- 
ing company,  which  we  need  not  here  detail,  that  evidently 
made  the  parties  believe  the  lease  would  be  no  interferenee 
with  his  taking  all  the  timber  embraced  in  the  contract.    The 
land  company  stipulated  that  the  note  should  be  canceled  '*in 
the  event  we  cannot  deliver  timber  under  eighteen  inches.'* 
In  other  words,  Maynor  agreed  to  pay  $500.00  for  this  small 
timber  in  case  it  was  delivered  to  him.    Delivered  to  him  how! 
Certainly  just  as  the  contract  contemplated  that  all  the  prop- 
erty embraced  in  it  should  be  delivered  to  him — ^by  his  being 
put  in  possession  of  the  land  and  allowed  to  cut  the  timber 
therefrom  within  two  years.     The  contract  provided  for  no 
other  delivery  by  the  land  company  to  ^Maynor.    The  timber 
was  sold  outright  to  him  for  the  consideration  named,  but 
his  right  to  take  it  oflf  was  limited  to  two  years.     If  he  so 
took  it,  or  could  have  taken  it,  that  was  the  delivery  contem- 
plated by  the  agreement.    Then,  was  the  small  timber  deliv- 
ered to  ^laynor?    Did  he  take  it,  or  could  he  have  taken  it 
under  the  purchase?    If  so,  he  owes  the  amount  of  the  note 
given  as  a  consideration  for  the  title  and  right  purchased, 
otherwise  he  does  not  owe  it. 

^laynor  went  on  the  land  and  operated  under  the  contract 
for  the  time  limit  in  cutting  and  removing  the  timber.  There 
is  not  a  word  of  evidence  to  show  that  his  right  to  any  of  the 
timber  was  questioned  by  the  mining  lessee  or  by  any  one  else*. 
Nor  is  there  a  word  to  show  that  he  was  prevented  from 
exercising  the  right  to  take  the  small  timber  which  he  had 
purchased,  or  that  he  was  even  threatened  with  disturbance 
if  be  undertook  to  exercise  dominion  over  the  same.  On  the 
other  hand,  the  evidence  is  indeed  uncontro verted  that  Maynor 
cut  and  removed  at  least  a  portion  of  the  timber  under  eight- 
een inches.     If  he  did  not  cut  and  remove  all  the  timber  of 
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that  size,  as  far  as  the  evidence  discloses  there  was  nothing  to 
prevent  him  from  so  doing.  That  which  he  purchased  in  the 
way  of  small  timber  was  at  his  hand  to  take — was  delivered 
to  him.  If  he  did  not  take  it  at  all,  but  allowed  his  right  to 
expire  without  taking  it,  the  fault  is  his  own.  The  evidence 
establishes  that  nothing  prevented  his  taking  everything  that 
the  land  company  contracted  he  should  have.  It  establishes 
that  there  was  no  failure  in  the  delivery  of  the  small  timber 
to  him,  such  of  the  same  as  he  saw  fit  to  take  within  the  time 
limit.  The  contingency  upon  which  the  note  was  to  be 
canceled  did  not  happen. 

Counsel  for  both  parties  in  argument  consider  the  contract 
in  regard  to  the  cancellation  of  the  note  as  constituting  a 
virtual  warranty  of  title  as  to  the  small  timber.  Let  us  take 
it  80.  Maynor  was  not  ousted — ^not  even  threatened  with 
ouster.  If  the  mining  lessee  had  undertaken  to  evict  ^laynor, 
it  may  be  that  the  land  company  could  have  successfully  de- 
fended the  title  it  had  transferred  to  him.  If  the  lease  was 
forfeited  as  the  land  company  claimed,  it  could  have  done  so. 
But  we  need  not  deal  with  such  contingencies.  ^Maynor  went 
into  possession  of  all  the  timber,  cut  and  removed  what  he 
wanted,  including  at  the  least  a  part  of  the  timber  under 
eighteen  inches,  and  never  was  disturbed  in  any  way  from 
cutting  and  removing  any  or  all  of  it.  He  can  claim  no  re- 
covery for  a  breach  of  warranty  of  title,  for  he  has  not  shown 
an  ouster  or  eviction  from  the  property  purchased  by  reason 
of  any  superior  title.  No  one  was  in  possession  of  this  small 
timber  under  a  paramount  title.  The  mining  leasse  had  no 
such  possession  of  the  same,  even  if  it  held  paramount  title. 
While  such  possession  would  in  itself  be  an  ouster  or  eviction, 
we  do  not  have  it  in  this  case.  We  do,  however,  have  posses- 
sion of  the  small  timber  by  Maynor  with  not  even  a  sign  of  his 
beinj?  disturbed  therein.  If  he  had  been  compelled  to  sur- 
render to  the  mining  lessee,  the  case  would  be  different.  He 
was  not  so  compelled,  nor  did  he  even  voluntarily  surrender 
out  of  consideration  of  a  paramount  title.  Instead  of  so  sur- 
rendering, he  cut  such  of  the  timber  under  eighteen  inches 
as  he  saw  fit  to  do. 

A  covenant  of  general  warranty  of  title  is  merely  a"  cove- 
nant to  warrant  and  defend  the  title  against  the  claims  of  all 
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petTSOiis  whatsoever.  It  is  not  broken  until  there  is  an  e^^ction 
of  the  vendee  from  the  property,  or  equivalent  disturbance,  by 
title  paramount.  Harr  v.  Shaffer,  52  W.  Va.  207 ;  Eu  v. 
Creel,  22  W.  Va.  372;  11  Cyc.  1125.  The  mere  existence  of 
an  outstanding  paramount  title  will  not  authorize  a  recovery 
on  the  warranty.  In  substance  and  eif ect  the  covenant  is  a 
guaranty  against  an  actual  eviction,  or  a  constructive  evic- 
tion by  possession  of  another  under  paramount  title.  Hence 
it  is  not  broken  until  there  is  an  eviction  actual  or  construc- 
tive. It  is  not  broken  as  long  as  the  enjoyment  of  the  property 
is  not  disturbed.  It  is  not  broken  as  long  as  there  is  no 
necessity  that  the  title  of  the  vendee  be  defended.  Maupin 
on  :\rarketable  Title,  sees.  142,  144,  146,  177. 

It  would  seem  by  the  better  reason  and  authority  that  these 
principles  are  applicable  to  all  sales  of  property  under  war- 
ranty of  title,  whether  real  or  personal.  Williston  on  Sales, 
sec.  221.  The  obligation  of  the  vendor  is  virtually  that  the 
vendee  shall  have  the  quiet  enjoyment  of  what  he  has  pur- 
chased, Rawle  on  Covenants  for  Title,  sees.  112,  114.  The 
vendor  is  not  bound  by  the  warranty  to  transfer  a  good  title 
to  the  vendee.  But  the  vendor  by  the  personal  covenant  is 
bound  to  make  good  any  loss  that  may  spring  from  his  having 
transferred  a  bad  title. 

^laynor  obtained  all  that  he  purchased.  He  obtained  that 
for  w^hich  he  gave  the  note  as  a  consideration,  the  undisturbed 
right  to  take  the  small  timber  under  his  purchase.  The  note 
was  given  for  *Walue  received*';  the  value  for  which  he  jrave 
it  was  received  by  him.  There  has  been  no  breach  by  the  land 
company  of  an  obligation  to  deliver  the  small  timber  to 
^laynor  in  the  way  contemplated  by  the  sale.  He  has  no  cai^e 
against  a  recovery  on  the  note.  Indeed  before  the  institution 
of  the  action,  he  so  recognized  the  mattor  in  a  letter  which  he 
wrote  to  a  representative  of  the  land  company.  It  is  plain 
that  his  defense  is  totallv  without  merit. 

The  court  properly  directed  a  verdict  for  the  plaintiff.  The 
case  is  not  one  in  which  a  verdict  for  the  defendant  would  be 
at  all  warranted.  A  trial  court,  if  requested,  may  direct  a 
verdict  for  the  party  who  has  adduced  evidence  sufficient  to 
warrant  a  verdict  in  his  favor,  when  no  evidence  appreciably 
tending  to  overthrow  the  case  so  made  has  been  adduced  by  the 
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opposite  party.    La  Rue  v.  Lee,  63  W.  Va.  388;  Butcher  v. 
Sommcrvaie,  67  W.  Va.  261. 

The  assignment  as  to  error  in  admitting  evidence  for  the 
plaintiff  and  in  excluding  evidence  offered  by  the  defendant, 
is  based  on  no  bill  of  exceptions  or  ground  for  new  trial  saving 
error  in  these  particulars.  But  we  may  say  that  if  the  evi- 
dence for  the  plaintiff  to  which  the  defendant  objected  on  the 
stenographer's  transcript  had  been  excluded,  and  the  evidence 
which  the  defendant  was  not  allowed  to  introduce  had  gone  in, 
there  would  have  been  nothing  controlling  toward  a  different 
decision  than  that  we  announce.  The  judgment  will  be  af- 
firmed. 

Affirmed. 


CHARLESTON 

Big  Huff  Co!a.l  Co.  v.  Thomas  et  als. 
Submitted  March  2,  1915.    Decided  April  13,  1915. 

1.  Quieting  Title — Cloud  on  Title — Bill — AUegaiion  of  Possession, 

A  bill  by  a  graotee  to  cancel  a  prior  contract  of  sale,  executed  to 
another  by  bis  grantor,  as  a  cloud  on  bis  title/must  aver  possession 
of  land.     (p.  164). 

2.  Same — Bemedy  at  Law. 

Equity  will  not  entertain  a  suit  to  cancel  a  contract  for  the  sale 
of  land,  solely  on  the  ground  that  it  vfhs  procured  by  fraudulent 
representations.  In  such  case  the  law  affords  full,  adequate  and 
complete  remedy,     (p.  164). 

3.  Cancellation  op  Instruments — Bemedy  at  Law, 

Although  equity  jurisdiction  to  cancel  written  instruments  does 
not  depend  upon  the  adequacy  of  a  legal  remedy,  yet  it  .will  decline 
to  exercise  it  if  complainant 's  remedy,  either  by  action  or  defense 
at  law,  is  plain,  adequate  and  complete,     (p.  164). 

4.  Same — Failure  of  Bill — Effect  on  CrofsBill — Independent  Issues. 

Where  plaintiff  files  a  bill,  praying  for  the  cancellation  of  a 
written  contract,  and  defendajit  files  a  combined  answer  and  cross^ 
bill,  alleging  affirmative  matter,  not  only  as  defensive,  but  also  as 
caase  for  affirmative  relief,  and  prays  for  specific  enforcement  of 
the  contract,  the  bill  and  cross-bill  present  independent  issues,  and 
the  failure  of  the  original  bill  does  not  necessarily  carry  with  it  the 
cross-bill.     (p.  167). 
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5.     Specific  Performance — Sight  to  Belief — Discretion, 

Specific  performance  is  not  a  remedy,  existing  as  a  matter  of 
right,  but  rests  in  the  judicial  discretion  of  the  chancellor,  and  to 
entitle  a  complainant  to  the  relief,  he  must  show  that  he  has  act«d 
in  good  faith,  and  has  been  ready,  willing  and  eager  to  perforin  the 
contract  on  his  part.     (p.  167). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Wyoming  County. 

Suit  by  the  Big  Huff  Coal  Company  against  S.  B.  Thomas 
and  others.  From  decree  for  plaintiff,  the  defendant  named 
appeals. 

Reversed  and  remanded. 

R.  F.  Dunlap,  for  appellant. 
Holt,  Duncan  &  Holt,  for  appellee. 

Williams,  Judge: 

On  October  1,  1909,  L.  B.  Cook,  by  written  contract,  sold  to 
S.  B.  Thomas  the  mineral  underlying  two  certain  tracts  of 
land  in  Wyoming  county,  desjyibed  as  containing  900,  and 
416  acres,  respectively,  and  all  the  timber  thereon,  for  mining 
purposes,  except  the  poplar,  ash,  cucumber  and  walnut,  at  the 
price  of  $35  per  acre,  the  quantity  to  be  ascertained  by  survey, 
to  be  thereafter  made.  A  survey  was  to  be  made  by  J.  W. 
Heron  of  Huntington,  and  was  to  be  begun  within  twenty-five 
days,  and  completed  as  soon  as  possible.  Cook  was  then  to 
execute  to  Thomas,  or  to  anyone  whom  he  might  in  writing 
designate,  a  deed  with  covenants  of  general  w^arrant}'  and 
against  all  encumbrances.  One-third  of  the  purchase  money 
was  to  be  paid  in  cash,  on  delivery  of  the  deed,  and  the 
remaining  two-thirds  in  one,  and  two  years  thereafter,  with 
interest,  and  was  to  be  secured  by  retention  of  a  vendor's 
lien.  Cook  was  also  required  to  give  Thomas  five  days  written 
notice  of  the  time  when  he  would  be  ready  to  deliver  the  deed. 
The  contract  was  signed  by  L.  B.  Cook  and  his  wife,  and  by 
Thomas  and  acknowledged  by  him  only,  and  recorded  in 
Wyoming  county  October  14,  1909.  The  paper  is  spoken  of 
throughout  the  record,  by  witnesses  and  attorneys,  sometimes 
as  a  contract,  and  sometimes  as  an  option.  But  it  is,  in 
express  terms,  a  contract  of  sale.    It  recites  a  cash  considera- 
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tion  of  .tl.OO,  and  Cook  testified  that  nothing  was  actually 
paid.  This  point  is  not  material  to  the  validity  of  the  con- 
tract, for  it  is  under  seal,  which  imports  sufficient  considera- 
tion. But  it  is  important  in  determining  whether  or  not 
plaintiff's  bill  is  bad  on  demurrer,  for  not  averring  its  readi- 
ness to  restore  Thomas  to  his  status  quo.  Nothing  having 
been  paid  by  Thomas,  there  was  nothing  to  be  restored  to  him, 
and  no  tender  was  necessary. 

For  reasons  hereinafter  to  be  given,  the  sale  was  never  com- 
pleted, and,  on  the  16th  of  September,  1911,  Cook  sold  the 
same,  and  other  lands,  to  James  D.  Lowry,  and,  on  the  21st 
of  October,  following,  he  and  L.  B.  Cook  made  a  joint  deed 
therefor  to  the  Big  Huff  Coal  Company,  a  corporation,  the 
respective  wives  of  the  grantors  uniting  in  the  conveyance. 
The  deed  conveyed  all  the  mineral  in  both  tracts,  and  all  the 
timber  on  the  larger  tract,  under  eighteen  inches  in  diameter, 
except  the  poplar,  ash,  cucumber  and  walnut,  and  all  the 
timber,  without  regard  to  size,  except  the  poplar,  ash,  cucum- 
ber and  walnut,  on  the  smaller  tract.  The  900  acre  tract  was 
found  to  contain  but  850  acres,  and  will  be  hereafter  so 
designated  in  this  opinion. 

Lowrj'  and  the  Big  Huflf  Coal  Company  purchased  with 
knowledge  of  the  Thomas  contract.  In  his  deed  to  the  Big 
Huflf  Coal  Company,  Cook  expressly  assigned  to  it  all  the 
right*  he  had  in  his  contract  with  Thomas,  and  authorized  said 
company  **to  sue  for  its  benefit  to  enforce  said  option  or 
agreement,  or  tp  cancel  or  set  aside  same."  But  it  was  ex- 
pressly stipulated  that  the  acceptance  thereof  was  not  to  be 
considered  an  acknowledgment  of  the  validity  of  the  Thomas 
contract,  or  of  his  right  to  enforce  it. 

Shortly  after  the  recordation  of  its  deed,  the  Big  Huflf  Coal 
Company  brought  this  suit  to  cancel  the  Thomas  contract,  as 
constituting  a  cloud  upon  its  title,  alleging  that  he  had  pro- 
cured it  through  false  and  fraudulent  representations  made  to 
Cook ;  that  he  had  made  material  alterations  in  it,  after  he  had 
procured  Cook  and  his  wife  to  sign  it,  without  their  knowledge 
or  consent ;  and  that  he  had  failed  and  refused  to  comply  wdth 
it,  after  he  had  received  written  notice  from  Cook,  that  he 
was  ready  to  make  him  a  deed,  in  compliance  with  its  terms. 
The  bUl   further  alleges   abandonment   of   the   contract   by 
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Thomas,  long  before  Lowry  purchased  the  land ;  also  that  he 
was  not,  on  the  1st  of  October,  1909,  or  at  any  time  since, 
ready,  able  and  willing  to  comply  with  his  contract  by  making 
payment  for  the  land ;  and  that  said  Cook  and  wife  had  taken 
no  steps  to  have  the  contract  cancelled  for  fraud,  because  they 
were  lulled  into  a  state  of  quietude  and  inaction,  by  the  con- 
tinuous and  repeated  misrepresentations  of  said  Thomas.    L. 
B.  Cook  and  wife  and  James  D.  Lowry,  as  well  as  S.  B. 
Thomas,  were  made  defendants  to  the  bill.    Thomas  demurred 
and  also  filed  a  combined  answer  and  cross-bill,  denying  the 
allegations  of  fraud,  and  failure,  on  his  part,  to  comply  with 
the  contract,  and  denying  that  he  had,  in  any  way,  altered 
or  changed  the  terms  of  the  contract.    He  averred  that  he  was 
always,  and  is  now,  ready  and  willing  to  comply  with  his  eon- 
tract,  but  that  L.  B.  Cook  had  not  cleared  his  title  of  certain 
defects,  which  made  it  impossible  for  him  (Cook)  to  perform 
the  contract,  until  about  the  time  he  sold  the  land  to  Lowry. 
and  that  he  had  no  knowledge  of  that  sale,  until  after  it  had 
been   consummated   by   deed   to   the   plaintiflE.      The  croes- 
bill  answer  made  L.  B.  Cook  and  wife,  C.  F.  Cook  and  A.  H. 
Cook,  who  claimed  a  conflicting  interest  in  the  larger  tract  of 
land,  parties  defendant,  and  prayed  for  specific  performance 
of  his  contract,  averring  his  ability  and  readiness  to  comply 
with  its  terms.    L.  B.  Cook  and  wife,  and  Lowry  and  the  Big 
Huff  Coal  Company,  all  demurred  and  replied  specially  to  the 
cross-bill  answer.     Their  replies  deny  the  allegations  of  the 
cross-bill,  and  contain,  in  substance,  the  same,  matter  averred 
in  the  original  bill.     On  the  issues  thus  joined,  numerous 
depositions  were  taken;  and  on  the  29th  of  May,  1912,  the 
cause  was  heard  and  a  final  decree  entered,  overruling  the 
demurrer  to  the  original  bill  and  cancelling  the  contract  of 
October  1,  1909.    Thomas  has  appealed  and  assigns  numerous 
errors. 

One  is  that  the  demurrer  to  the  plaintiff's  bill  was  improp- 
erly overruled.  The  bill  does  not  aver  actual  possession  of  the 
land  by  plaintiff,  and  it  is  insisted  that  this  omission  is  fatal. 
This  court  has  held,  in  numerous  cases,  that  to  entitle  a  plain- 
tiff to  maintain  a  bill  to  remove  cloud  from  title,  he  must  have 
the  legal  title  and  must  also  be  in  actual  possession.  Igmno 
Land  rfc.  Co.  v.  Jones,  65  W.  Va.  59 ;  Wliiteliou^e  v.  Jones,  60 
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W.  Va.  '680 ;  PoUiig  v.  Poling,  61  W.  Va.  78 ;  and  Clayton  v. 
Barr,  34  W.  Va.  290.  The  mere  constructive  possession,  which, 
in  the  absence  of  actual  possession,  "follows  the  title,  and  is 
good  for  some  purposes,  is  not  suflScient  to  support  a  bill  to 
remove  cloud  from  title.  Plaintiff  must  have  a  pedis  possessio 
on  the  land,  else  he  will  be  left  to  his  remedy  at  law.  Mackey 
V.  MaxiUy  63  W.  Va.  14,  and  Hitchcox  v.  Morrison,  47  W.  Va. 
206.  But  counsel  for  appellee  insist,  that  the  rule  respecting 
possession  does  not  apply  where  other  distinct  grounds  of 
equity  jurisdiction  exist,  and  that  jurisdiction  exists,  in  the 
present  case,  to  cancel  the  contract  on  the  ground  of  fraud. 
That  equity  will  relieve  against  fraud,  is  generally,  though 
not  always  true.  It  declines  jurisdiction,  even  in  matters  of 
fraud,  where  the  party  complaining  has  a  full,  adequate  and 
complete  remedy  at  law,  either  by  action  or  defense.  The 
contract  here  involved  is  simply  executory.  It  does  not  pur- 
port to  pass  title,  and,  if  Cook  were  the  party  complaining, 
he«ould  not  maintain  the  suit  without  having  possession.  The 
court  would  not  entertain  his  suit  to  cancel  the  contract,  on 
the  sole  ground  that  it  was  fraudulently  procured,  simply 
because  he  might  be  personally  liable  on  it.  The  law  gives  him 
a  remedy,  by  an  action  for  the  deceit ;  and,  if  an  action  were 
brought  against  him  for  a  breach  of  it,  he  could  defend  by 
proving  the  fraud.  It  is  only  on  the  ground  that  the  contract 
constitutes  a  cloud  on  his  title,  that  even  Cook  himself  could 
maintain  a  suit  to  cancel  it,  and  to  sustain  such  a  suit,  pos- 
session is  indispensable.  If  Cook  could  not  maintain  such  a 
suit  without  possession,  certainly  his  grantee  can  not,  for  it 
acquired  no  greater  equities  than  he  had,  if  the  contract  was 
actually  procured  by  fraud.  Cook  was  in  no  danger  from  it, 
for  Thomas  could  confer  no  greater  rights  upon  another,  by 
assigning  it,  than  he  had  himself.  Moreover,  there  is  no 
pri\ity  between  the  plaintiff  company  and  Thomas,  respect- 
ing the  contract,  and  hence  no  mutual  obligation  or  liability. 
Neither  has  a  personal  right  of  action  against  the  other  for 
its  breach.  Hence,  plaintiff  is  only  indirectly  interested  in  the 
alleged  fraud,  as  an  extraneous  matter,  rendering  void  a  writ- 
ing which,  on  its  face,  is  a  menace  to  its  title,  giving  right  to 
apply  to  equity  to  have  it  removed  as  a  cloud.  It  is  not 
directly  and  personally  affected  by  the  fraud,  and  if  it  can 
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not  maintain  its  suit,  as  one  to  remove  cloud,  it  has  no  right 
whatever  to  ask  for  a  cancellation  of  the  contract.    So  that 
even  if  Cook  could  have  it  cancelled  for  the  fraud,  personally 
affecting  him,   it   does   not   follow   that   plaintiff   could  do 
so.  But  Cook  himself  could  only  maintain  a  suit  in  equity. 
as  one  to  remove  cloud.     He  could  not  have  the  contract 
cancelled   solely   for   fraud.      Equity    will    not   entertain  a 
suit  to  cancel  every  kind  of  contract,  simply  because  it  was 
fraudulently  procured.     The  party  complaining  must  be  in 
someway  endangered  by  it,   to  entitle  him  to   that  relief. 
Equity    refuses    to    cancel    non-negotiable    instruments,  or 
negotiable    instruments    overdue,    for    fraud.      Because  the 
obligor,  in  such  cases,  has  a  full,  adequate  and  complete  d^ 
f ense  at  law,  and  stands  in  no  danger.     6  Cyc.  292 ;  and  24 
A.  &  E.  E.  L.,  (2nd  ed.),  636.    Likewise  it  refuses  to  cancel 
policies  of  insurance,  after  the  death  of  the  insured,  on  the 
ground  that  the  policy  was  procured  by  fraudulent  representa- 
tions.    Globe  Mutual  Life  his.  Co.  v.  Reals  ei  als.,  79  N.  Y. 
202 ;  Des  Moines  Life  Ins.  Co.  v.  Seifert,  210  111.  157,  71  N.  E. 
349;  Phoenix  Mutual  Life  Ins.  Co.  v.  Bailey,  13  Wall.  616,  20 
Law  Ed.  501.    While  equity  jurisdiction,  in  the  federal  courts, 
depends  upon  the  judiciary  act,  still  it  would  seem  to  be,  in 
this  respect,  but  declaratory  of  the  principle  adopted  and  fol- 
lowed by  courts  of  equity  generally.    The  general  rule  is,  that 
although  jurisdiction  to  cancel  written  instruments  does  not 
depend  upon  the  adequacy  of  complainant's  legal  remedy,  yet 
equity  will  refuse  to  exercise  it,  where  complainant's  remedy, 
either  by  action  or  defense  at  law,  is  plain,  adequate  and  com- 
plete, 6  Cyc.  290;  2  Pom.  Eq.,  Sees.  911  and  914:  4  Id.,  Sees. 
1377  and  1399.    *' Where  complainant  has  a  complete  remedy 
at  law,  equity  will  not  assume  jurisdiction,  even  in  case  of 
fraud.*'    Uiijf  v.  Bipley  and  Tinsley,  58  Ga.  11.    Buzard  v. 
Houston,  119  U.  S.  347,  was  a  suit  in  equity,  by  the  purchaser 
of  cattle,  praying  for  a  cancellation  of  the  contract  of  pur- 
chase, on  the  ground  that  it  was  procured  by   fraudulent 
representations,  and  the  court  denied  relief,  for  the  reason 
that  complainant  had  a  full,  adequate  and  complete  remedy 
by  action  at  law  for  deceit.    Burner  v.  Meigs  et  ah,  64  X.  Y. 
506,  was  a  suit  by  the  purchaser  of  real  estate,  to  rescind  the 
contract  of  purchase,  on  the  ground  that  the  vendor  had  no 
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power  to  sell,  and  relief  in  equity  was  denied,  for  the  reason 
that  complainant  had  a  perfect  defense  at  law.  The  failure 
to  aver  possession  was  fatal  to  plaintiff  *s  bill,  and  the  de- 
murrer thereto  should  have  been  sustained  for  that  reason. 
In  other  respects  the  bill  is  good.  We  do  not  think  it  is  multi- 
farious, or  that  its  allegations  arc  inconsistent. 

But  defendant  Thomas,  by  his  answer  in  the  nature  of  a 
cross-bill,  set  up  affirmative  matter,  not  only  as  a  defense  to 
the  original  bill,  but  as  cause  for  affirmative  relief,  and  prayed 
for  the  enforcement  of  his  contract.  The  bill  and  the  cross- 
bill presented  two  suits,  two  issues  relating  to  the  same  sub- 
ject matter ;  and  the  cross-bill  may  stand  independent  of  the 
original  bill.  The  court  could  dismiss  the  original  bill,  and 
8tiD  retain  the  suit  presented  by  the  cross-bill.  Being  a  cross- 
bill for  affirmative  relief,  as  well  as  an  answer,  it  does  not 
necessarily  fall  with  the  original  bill.  W.  Va.  i&c.  Land  Co,  v. 
Yinal,  u\v.  Va.  637,  (Syl.  pt.  14)  ;  Pemd  v.  McCullongh, 
49  W.  Va.  520,  and  discussion  by  Judge  Brannon  at  page 
524;  1  Hogg's  Eq.  Proc,  Sec.  205 ;  Eagland  v.  Broadnax  ct  aL, 
29  Grat.  401;  Fisliburne  v.  Ferguson,  85  Va.  326;  and  Griffin 
V.  Griffin,  118  ^lich.  446.  Therefore,  sustaining  the  demurrer 
to  the  original  bill  does  not  dispose  of  Thomas'  cross-bill. 
The  special  replies,  or  answers  thereto,  of  Cook  and  the  Big 
Huff  Coal  Company  set  up  the  same  matters  in  defense  that 
were  made  the  basis  of  plaintiff's  prayer  for  relief  in  its 
orijrinal  bill*;  and  the  evidence  in  the  case  is  just  as  applicable 
to  the  one  suit  as  to  the  other. 

Was  Thomas  entitled  to  have  the  contract  specifically  en- 
forced? That  depends,  primarily,  on  whether  or  not  he  was, 
at  all  times,  ready,  willing  and  eager  to  carry  out  the  agree- 
ment on  his  part.  Upon  that  issue  he  carries  the  burden,  and 
we  do  not  think  he  is  sustained  by  the  evidence.  J.  W.  Heron, 
the  surveyor  at  first  mutually  agreed  on  to  make  the  survey, 
did  not  do  it,  and  the  parties  thereafter  agreed  upon  George 
Beddow,  who  did  it.  Thomas  assumed  to  pay  him,  and  Cook 
paid  his  helpers.  After  the  survey  was  completed,  Beddow 
furnished  Thomas  with  his  report  and  plat  of  the  survey. 
Thomas  then  had  an  abstract  made  of  Cook's  title,  and  it 
showed  certain  defects,  and  numerous  judgment,  and  trust 
deed  liens  on  the  land,  amounting  to  something  like  $20,000. 
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One  of  the  defects  in  the  title  to  the  850  acre  tract  consisted  of 
a  tax  title,  claimed  by  C.  F.  and  A.  H.  Cook,  under  a  tax  deed 
made  to  them,  before  L.  B.  Cook  acquired  title  by  deed  from 
J.  M.  Laidley,  trustee  in  bankruptcy,  in  a  bankruptcy  proceed- 
ing against  John  Cook,  the  former  owner.  Pending  the  bank- 
ruptcy proceeding,  the  land  was  sold  for  delinquent  taxes,  in 
the  name  of  John  Cook,  and  purchased  by  C.  F.  and  A.  H. 
Cook.  L.  B.  Cook  claims  that,  notwithstanding  their  tax  title, 
he  was  induced  by  C.  F.  and  A.  H.  Cook  to  purchase  the  same 
land,  at  the  bankruptcy  sale,  that  there  was  an  agreement  be- 
tween them  to  share  in  the  land.  On  the  6th  of  October,  1891, 
he  conveyed  to  them,  in  severalty,  the  surface,  reserving  to 
Mmself  the  mineral  of  all  kinds  underlying  the  tract  of  850 
acres  -and  a  tract  of  22  acres,  and  also  reserving  the  '*  timber 
suflBcient  for  all  mining  purposes,  said  timber  to  consist  of  any 
timber  that  may  now  be  growing  or  that  may  hereafter  grow 
on'  said  real  estate,  except  the  poplar,  ash,  cucumber  and 
walnut.''  But  C.  F.  and  A.  H.  Cook  did  not  then  expressly 
release,  by  deed,  their  claim  to  the  mineral  and  timber  re- 
served by  L.  B.  Cook.  Why  they  would  accept  a  deed  from 
him,  having  the  older  title  themselves,  is  not  clear,  unless,  as 
L.  B.  Cook  says,  it  was  in  pursuance  of  their  agreement  to 
become  jointly  interested  in  the  land.  It  became  necessary  for 
L.  B.  Cook  to  clear  his  title  of  their  claim. 

The  other  principal  objection  to  Cook's  title  was  a  recorded 
option  he  had  given  the  Standard  Realty  Company  of  Hunt- 
ington in  1908.  After  these  defects  were  called  to  L.  B.  Cook's 
attention,  early  in  1910,  he  denied  any  right  of  C.  F.  and  A.  H. 
Cook  in  the  mineral  and  timber  sold  to  Thomas,  and  sought  to 
obtain  from  them  a  release,  without  suit.  He  finally  com- 
promised with  C.  F.  Cook,  by  agreeing  to  pay  him  the  sum  of 
$4,000,  and  took  from  him  a  release  of  his  claim  upon  the 
mineral  and  timber  embraced  in  the  sale  to  Thomas.  That 
deed  boars  date  November  22,  1910,  was  acknowledged 
December  2,  1910,  and  recorded  March  25,  1911.  A  vendor's 
lien  was  retained  to  secure  the  payment  of  the  $4,000.  And, 
on  the  14th  day  of  September,  1911,  he  obtained  a  release  deed 
from  A.  H.  Cook  and  wife,  and  J.  M.  Cook,  in  which  C.  F. 
Cook  and  wife  also  joined.  This  deed  was  acknowledged  on 
the  day  of  its  date,  and  recorded  October  3,  1911.    The  release 
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of  the  option  held  by  the  realty  company  was  obtained  in 
March,  1910,  and  recorded  October  27,  1911.    After  obtaining 
the  foregoing  releases,   Cook  was  in  position  to  make  sub- 
stantial compliance  with  his  contract,  and  so  notified  Thomas. 
True,  the  releases  were  not  recorded  until  sometime  there- 
after; but  that  is  not  material,  if  Thomas  had  the  five  days 
written  notice  provided  for  in  the  contract.     That  he  did 
have  such  notice  is  fully  borne  out  by  the  record.     As  early 
as  December  10,  1910,  James  H.  Gilmore,  attorney  for  Cook, 
wrote  Thomas,  that,  so  far  as  the  claim  of  C.  F.  and  A.  H. 
Cook  was  concerned,  the  title  w^as  cleared,  and  requested  him 
to  let  him  know  what  he  intended  to  do  in  the  premises ;  and, 
on  December  16,  1910,  Thomas  answered,  admitting  receipt 
of  a  letter  from  ^Messrs.  Childers  &  Gorby,  also  attorneys  for 
Cook,  written  as  early  as  the  22nd  of  the  previous  November, 
advising  him  of  the  release  by  C.  F.  Cook.    He  says  he  wrote 
them  oil.  the  22nd  of  November,  requesting  a  copy  of  the  re- 
lea.se,  and  had  received  no  reply,  and  requests  Gilmore  to 
send  him  certified  copies  of  the  releases,  so  that  he  can  have 
his  attorney  to  examine  them,  and  says,  if  he  finds  the  title 
in  good  shape,  he  will  then  be  ready  to  carry  out  his  contract, 
*' within  a  reasonable  time''.     In  their  letter  of  November 
22nd,  Childers  &  Gorby  advised  him  of  the  release  of  the 
tax  title,  and  that  L.  B.  Cook  expected  him  to  comply  with  his 
contract  within  a  few  days,  else  Cook  would  take  steps,  either 
to  compel  him  to  do  so,  or  to  cancel  the  contract.    Again,  on 
March  21,  1911,  L.  B.  Cook  and  wife,  throfigh  their  attorney 
Gilmore,  wrote  Thomas  they  were  ready  to  execute  to  any 
person  whom  he  would  designate,  a  deed  with  covenants  of 
general  warranty  and  against  all  encumbrances,  in  compli- 
ance yriih  the  contract,  and  would  deposit  it  at  the  Citizens 
National   Bank   in    Pineville,    on   the   29th   of   that   month. 
Thomas  did  not  reply  to  this  letter,  and  gave  no  directions 
concerning  the  grantee  to  be  named  in  the  deed.     He  testi- 
fied that  he  started  to  Pineville,  on  the  29th  of  March,  and 
prot  as  far  as  Lester,  and  'phoned  from  there  to  Mr.  Worrell, 
his  attorney,    and   requested   him   to    go   to   the   bank   and 
ascertiin  whether  or  not,  the  deed  had  been  deposited,  and 
says  that,  afterwards,  Mr.  Worrell  wrote  him  the  deed  had 

not  been  filed.    If  he  was  acting  in  good  faith,  and  was  ready, 
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as  he  testifies,  to  comply  with  his  contract,  why  did  he  not 
go  to  L.  B.  Cook  and  tender  him  the  cash  payment,  and 
demand  a  deed  ?    If  he  had  been  as  eager  to  comply  with  his 
contract,  as  he  was  to  get  it,  he  would  have  learned  from 
Cook  himself,  that  his  title  was  cleared  up,  although  the  re- 
leases were  not  then  recorded.    On  the  4th  of  May,  1911,  Cook 
again  wrote  Thomas,  that  he  would  execute  to  anyone  be 
might  designate  a  deed  in  compliance  with  his  contract,  and 
would  deliver  it  at  the  same  bank  previously  named,  on  the 
13th  day  of  May.     He  was  also  advised,  that  if  he  would 
furnish  copies  of  the  courses  and  distances  of  the  boundary 
lines,  ascertained  by  the  recent  survey,  they  would  be  in- 
corporated in  the  deed.    He  did  not  reply  to  this  notice,  but 
notwithstanding,  Cook  and  wife,  on  the  12th  of  May,  1911. 
made  and  acknowledged  a  deed  for  the  land,  according  to  the 
description  of  it  given  in  the  contract  of  sale,  and  deposited 
it  in  the  bank.     Again,  if  he  was  ready  to  comply  .with  his 
contract,    and   was   acting  in   good   faith,    why   did  he  not 
furnish  Cook  with  a  copy  of  the  calls  from  Beddow*s  survey 
and  report,  and  inform  him  to  whom  he  desired  the  deed 
made?     Cook  testified  that  he  wrote  Beddow,  at  least  twiee, 
for  a  copy  of  his  survey  and  plat,  and  also  for  his  original 
deeds  he  had  turned  over  to  him,  by  which  to  make  the  sur- 
vey, and  received  no  reply.     In  this  he  is  borne  out  by  Bed- 
dow himself,  who  swore  the  reason  he  did  not  furnish  Cook 
with  the  information  was,  because  Thomas  had  requested  him 
not  to  do  so.     Gflmore  testified,  that  he  caused  L.  B.  Cook 
and  wife  to  execute  and  acknowledge  the  deed,  and  placed  it 
in  the  bank  on  the  morning  of  May  13,  1911,  where  it  re- 
mained for  several  days,   and  that  he  notified   Howard  & 
Worrell,  who,  as  he  had  been  advised  by  letter  from  Thomas, 
were  his  counsel  in  the  matter,  that  the  deed  was  in  bank  for 
inspection.    Thomas  swears  he  did  not  see  the  deed,  and  does 
not  think  he  saw  a  copy  of  it.    But,  in  this,  he  must  be  mis- 
taken, for  he  is  contradicted  by  a  letter  from  his  attorneys. 
Howard  &  Worrell,   which  he  files  as  an   exhibit  with  his 
deposition.     The  letter  is  dated  May  21,  1911,  and  purports 
to  be  a  reply  to  one  from  Thomas,  received  just  before,  and 
imports  that,  instead  of  replying  to  Cook,  or  to  his  counsel, 
on  receipt  of  the  notice  that  the  deed  would  be  ready  for 
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delivery  on  the  13th,  Thomas  wrote  his  own  counsel  instead. 
Howard  &  Worrell,  in  their  letter,  written  hy  Worrell,  say 
they  enclose  a  copy  of  the  deed,  and  that  it  was  not  delivered 
at  the  bank,  as  the  notice  said  it  would  be,  and  further  say 
the  deed  was  not  suflBcient,  that  nothing  had  been  released  on 
the  land.  Thev  sav  furthermore :  *  *  There  is  trouble  about 
this  deed.  They  have  not  complied  with  the  contract  of 
option,  for  they  have  released  nothing.  Gilmore  told  me  so 
much  the  day  he  wrote  the  deed.  This  is  one  of  Gilmore 's 
foxy  tricks  to  get  us  to  sue  Cook  instead  of  Cook  sueing  you. 
Have  you  acknowledged  receipt  of  Gilmore 's  letter?  If  you 
have  not,  do  not,  and  it  will  be  up  to  him  to  show  that  you 
have  yet  had  notice  of  this  deed.  I  suppose  we  will  eventually 
have  to  sue  him,  but  for  the  present  it  might  be  well  for  us 
to  ^ve  him  a  counter  notice  that  we  had  inspected  his  deed, 
and  that  it  does  not  comply  with  the  option,  and  that  we 
expect  to  hold  him  to  the  contract,  and  we  wdll  be  in  the  same 
position  that  he  is  in,  or  that  we  were  both  in  at  the  beginning. 
Think  over  this  last  proposition  and  tell  us  what  you  think  of 
it.   I  think  it  will  be  sufficient.'' 

This  letter  also  tends  very  strongly  to  show  that  the  real 
purpose  was  to  procure  delay  in  closing  up  the  sale,  that 
Thomas  was  playing  for  time,  and  trying  to  keep  the  land  tied 
up  with  his  contract,  until  he  could  make  a  profitable  sale  of 
it  to  someone  else.  It  shows  that  he  was  expecting  to  be  sued 
by  Cook,  and  was  trying  to  construct  a  defense  to  defeat  him 
if  possible.  It  indicates  that  he  was  not  ready  to  comply, 
and  still  desired  to  make  Cook  believe  he  was  ready.  In  his 
testimony,  Thomas  expressly  admits  that  he  was,  at  no  time, 
personally  able  to  buy  the  land,  but  claims  he  had  other  pur- 
chasers who  were  ready  to  take  it  off  his  hands,  or  to  join 
with  him  in  the  purchase,  \vhenever  Cook  was  in  a  position 
to  make  a  good  title.  lie  names  certain  persons  who,  he  says, 
had  agreed  to  purchase  the  land,  and  were  able  and  ready 
to'  comply  with  Cook's  terms  of  sale  to  him.  But  he  pro- 
duced no  binding  agreement  with  them  to  do  so,  and  offered 
none  of  them  as  witnesses  in  his  behalf.  He  exhibits  an 
option  to  J.  W.  Heron,  trustee,  signed  only  by  himself,  dated 
November  23,  1909,  agreeing  to  sell  him  the  land  at  $50  an 
acre,  provided  he  elected  to  take  it  in  forty  days,  and  pay, 
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in  cash,  one-third  of  the  purchase  price.  He  also  produced 
another  paper,  ^  not  signed  by  anyone,  proposing  to  organize  a 
joint  stock  company,  with  a  capital  of  $80,000;  for  the  pur- 
pose of  buying,  developing,  reselling  and  leasing  the  land, 
and  mining  coal  and  manufacturing  coke  thereon.  It  recites 
that  L.  B.  Cook  is  the  owner  of  the  land,  and  that  J.  W. 
Heron,  D.  E.  Mathews  and  H.  T.  Lovett  are  the  owners  of  an 
option  to  buy  the  same  at  $50  an  acre.  According  to  the  plan 
therein  provided.  Heron,  Mathews  and  Lovett  were  to  assign 
their  option  to  the  proposed  company,  in  consideration  of 
$12,000  of  its  capital  stock.  The  paper  is  also  a  prospectus, 
giving  the  number  of  coal  seams  in  the  land,  with  a  chemical 
analysis  of  each;  a  computation  of  the  tonnage  of  coal,  the 
location  of  the  seams  with  reference  to  mining  facilities;  its 
accessibility  to  the  railroad;  and  other  matters  of  interest  to 
prospective  investora.  It  was  prepared  some  time  in  1910. 
the  exact  date  not  appearing,  but  it  was  ev-idently  after 
Thomas  had  given  the  option  to  Heron,  Mathews  and  Lovett 
for  that  was  given  November  23,  1909,  less  than  two  months 
after  Cook's  sale  to  Thomas.  The  optionees  are  the  parties 
to  whom  Thomas  claims  to  have  sold,  and  who,  he  says,  were 
ready  to  take  the  land  and  comply  with  the  terms  of  his  pur- 
chase from  Cook.  But,  we  think,  the  fact  that  they  were  not 
ready  to  do  so,  is  fully  disclosed  by  this  prospectus,  showing 
the  plan  contemplated  for  raising  the  money.  That  plan  was 
never  perfected,  the  company  was  never  formed  and  the 
money  was  not  forthcoming,  so  far  as  the  record  discloses. 

At  the  time  Cook  tendered  Thomas  the  deed,  to-wit,  on  the 
13th  of  ]\Iay,  1911,  he  was  in  a  position  to  comply,  sub- 
stantially, with  the  contract  on  his  part.  True,  there  were 
then  judgment  and  trust  deed  liens  on  his  land,  but  it  was 
understood  between  the  parties  that  they  were  to  be  discharged 
with  the  purchase  money.  Cook  was  selling  his  land  in  order 
to  get  the  money  to  pay  off  these  liens ;  and  Thomas  knew  he 
had  a  right  to  apply  the  purchase  money  to  their  payment. 
So  likewise,  with  respect  to  the  vendor's  lien  retained  by  C. 
F.  Cook  in  his  deed  of  release,  the  right  to  pay  off  that  lien» 
at  any  time,  was  expressly  given  by  the  terms  of  the  deed. 

Being  plaintiff  in  the  cross  suit  for  specific  performance, 
Thomas  is  rociuired  to  show,  before  he  can  obtain  that  relief, 
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that  he  was  acting  in  good  faith,  and  was  ready  and  eager  to 
perform  the  contract  on  his  part.  Henking  v.  Anderson,  34 
W.  Va.  709;  Clay  v.  Deskins,  36  W.  Va.  350;  Harrison  v. 
HarrisoTi,  36  W.  Va.  556;  Dyer  v.  Duffy,  39  W.  Va.  148; 
Urpman  v.  Lowther  Oil  Co.,  53  "W.  Va.  501 ;  and  Wilkinson 
V.  Poling,  74  W.  Va.  399,  82  S.  E.  47.  Specific  performance 
is  not  a  matter  of  right,  but  is  purely  an  equitable  remedy, 
resting  in  sound  judicial  discretion;  and  a  party  who  does 
not  show  himself  to  have  been  ready,  prompt  and  eager  to 
comply  with  his  contract,  will  be  denied  the  relief.  Bowles 
V.  Woodson,  6  Grat.  78.  Measured  by  that  rule,  Thomas'  suit 
must  fail.  He  was  never,  at  any  time,  ready  to  make  the 
cash  payment,  he  says  so  himself.  He  was  depending  on  mak- 
ing a  sale  of  the  land  to  others,  who  could  comply  with  the 
terms  of  his  contract,  and  failed.  In  his  letter  to  Gilmore, 
written  on  the  16th  of  December,  1910,  he  virtually  admits 
he  was  not  then  ready,  because  he  therein  says,  if  his  attorney 
finds  Cook's  title  in  good  shape,  he  will  be  ready  to  carry  out 
his  contract,  ** within  a  reasonable  time".  Five  days  was  all 
the  time  he  had  under  his  agreement. 

In  view  of  Thomas'  failure  to  prove  a  case  entitling  him  to 
relief,  it  is  unnecessary  to  consider  the  evidence,  taken  on  the 
question  of  fraud  in  the  procurement  of  the  contract,  as  a 
defense  to  his  suit.    He  has  failed  to  prove  a  prima  facie  case. 

The  lower  court  decreed  a  cancellation  of  the  contract,  in 
compliance  with  the  prayer  of  the  original  bill.  This  was 
error  for  which  the  decree  must  be  reversed;  the  Big  Huff 
Coal  Company  was  not  entitled  to  relief  on  its  bill,  and  it 
can  not  obtain  affirmative  relief  on  its  defense  to  the  cross- 
bill. The  court  should  have  sustained  the  demurrer  to  the 
original  biQ,  anid  have  given  plaintiff  leave  to  amend,  if  it 
should  so  elect;  and  it  should  have  dismissed  Thomas'  cross- 
bill. The  decree  appealed  from  will,  therefore,  be  reversed 
and  this  court  will  enter  a  decree  in  accordance  with  this 
opinion,  and  will  remand  the  cause.  If  the  plaintiff,  in  the 
original  bill  is  not  in  position  to  amend  its  bill,  or  should 
decline  to  do  so,  when  the  cause  is  remanded,  its  bill  also 
should  be  dismissed.  Thomas,  having  substantially  prevailed, 
is  entitled  to  his  costs  in  this  court. 

Reversed  and  remanded, 
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CHARLESTON 

Chambers  v.  Simmons. 
Submitted  March  24,  1915.    Decided  April  13,  1915. 

1.  Mines  and  Minerals — Contract  Eight  to  Sell  or  Buy  OH  Property-- 
Time  Limit. 

A  contract  between  the  owner  and  another  authorizing  the  latter 
to  sell  on  commission,  or  to  buy  certain  oil  property  at  a  stipulated 
price  until  a  well  then  drilling  should  be  ** drilled  in"  and  ** com- 
pleted'', and  which  provision  was  manifestly  intended  to  protect 
the  owner  from  depreciation  in  the  event  of  a  *  *  dry  hole '  \  or  loss 
from  appreciation  in  the  value  of  his  property  if  such  drilling  well 
should  come  in  a  good  well,  is  limited  to  the  time  between  the  date 
of  the  contract  and  the  time  immediately  before  the  drilling  in  and 
completion  of  such  well  into  and  through  all  the  oil  or  gas  bearing 
sands  in  the  vicinity  of  the  well,  as  contemplated  by  the  parties,  (p. 
178). 

2.  Same — Oil    Well — Agency    or    Option    Contract — ** Drilled    in*'— 

"Completed." 

The' words  ** drilled  in"  and  ** completed ",  as  applied  to  sucb  oil 
well  then  being  drilled,  and  referred  to  in  such  agency  or  option 
contract,  are  used  synonymously  and  mean  one  and  the  same  thing, 
namely,  drilled  in  and  completed  through  such  oil  or  gas  beariog 
sands,     (p.  179). 

3.  Same — Oil  Property — Agency  or  Option  Contract — Construction^ 

The  time  limit  of  such  a  contract  cannot  be  controlled  by  the  con- 
tract between  the  owner  of  such  well  and  the  drilling  contractors, 
not  referred  to  therein,  nor  made  with  reference  thereto,  as  to  what 
was  meant  by  the  words  ' '  drilled  in  ",  or  '  *  completed ' ',  employed 
in  such  agency  or  option  contract,     (p.  180). 

4.  Brokers — Commii&ion — Sale  of  OH   Property — Sufficiency  of  Evi- 

dence. 

In  this  case  the  evidence  'does  not  support  the  allegation  of  the 
declaration  that  plaintiff  sold  or  procured  purchasers  for  the  prop- 
erty within  the  time  and  upon  the  terms  specified  in  his  contract  of 
agency,  and  entitling  him  to  the  compensation  provided  for  therein, 
(p.  180). 

5.  Same — Commi^Mon — Performance — Time  Limit, 

Where  as  in  this  case  the  agency  contract  to  sell  real  estate  is 
limited  to  a  certain  time,  or  to  a  certain  event,  the  contract  must 
be  performed  within  the  time  specified,  unless  waived,  or  the  con- 
tract extended  by  the  owner,  to  entitle  the  agent  to  the  compcnfla- 
tion  stipulated,  or  to  any  compensation,     (p.  183).. 
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6.  Bam^— Commission — Performcmce   Within   Time   Limit — Sufficiency 

of  Evidence, 

In  this  case  the  facts  proven  do  not  show  waiver  of  the  time  or 
extension  of  the  contract  of  agency,  or  interference  by  the  owner  of 
the  property,  the  subject  of  the  agency,     (p.  183). 

7.  Same — Commission — Performance — Time  Limit, 

Nor  do  the  pleadings  and  proofs  in  this  case  make  out  a  case  fall- 
ing within  the  rules  of  Beymolds  v.  Tompkins,  23  W.  Va.  229,  and 
Ice  V.  Uaawelly  61  W.  Va.  9.     (p.  185). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Wood  County. 
Action  by  Okey  J.  Chambers  against  H.  J.  Simmons.    Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

Affirmed. 

y,  B,  Archer,  L,  N.  Tavenner  and  Thos.  P,  Ryan,  for  plain- 
tiff in  error. 

Pendleton,  Mathews  &  Bell  and  Van  Winkle  &  Ambler  and 
W.  H,  Wolfe,  for  defendant  in  error. 

Miller,  Judge: 

In  assumpsit  the  declaration  contains  a  special  count,  and 
certain  common  counts  for  labor  performed,  money  had  and 
received,  money  due  on  account  stated,  and  damages  for 
breaches  of  defendant's  agreement  pleaded  in  the  special 
count. 

The  bill  of  particulars,  demanded  by  defendant,  consists 
of  two  items,  the  first,  to  10%  of  $125,000.00,  commissions  on 
Bale  of  royalty  oil  and  gas  interests  in  lands  situated  in  Roane 
County,  West  Virginia,  $12,500.00;  second,  to  difference  be- 
tween the  price  at  which  defendant  sold  said  interests  to  H. 
C.  Woodyard  and  others  and  the  price  at  which  plaintiff 
could  and  would  have  sold  and  was  entitled  to  sell  the  same 
under  his  contract  with  defendant,  $30,000.00,  total  $42,- 
500.00. 

The  two  contracts  pleaded  as  one  in  the  special  count  are 
each  dated  January  23,  1913.  The  first  is  designated  by 
plaintiff's  counsel  as  the  agency  contract;  the  second,  as  the 
option  contract.    By  the  first,  defendant  agreed  with  plaintiff, 
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that  in  consideration  of  one  dollar  acknowledged  as  paid, 
''and  the  further  consideration  of  the  said  Chambers  sdling 
or  trying  to  sell  certain  Oil  and  Gas  interests  •  •  •  • 
as  set  out  and  listed"  in  schedules  attached  thereto,  and  made 
a  part  of  the  contract,  '*for  the  sum  of  One  Hundred  and 
Twenty  Five  Thousand  Dollars  •  •  •  •  at  least  Twenty 
Five  Thousand  Dollars  of  which  is  to  be  paid  in  cash,  should 
a  sale  be  made  and  the  remainder  to  be  agreed  upon  with  the 
consent  of  the  said  H.  J.  Simmons,  the  said  0,  J.  CJtamhen  w 
to  Jiave  tintil  the  completion  of  the  Cross  Well  Xo,  1  to  seU 
said  holdings  as  above  set  out,"  By  the  second  contract,  and 
for  the  like  consideration  of  one  dollar,  acknowledged  as  paid, 
''and  the  further  consideration  of  the  said"  plaintiff  ''selling 
or  helping  to  sell  the  royalties  and  oU  and  gas  rights"  afore- 
said ''the  said  Chambers  is  to  have  an  option  on  all  said 
properties  hereto  attached  for  the  period  of  time  until  tie 
Cross  Well  No.  1,  now  drilling  is  drilled  in  and  completed, 
•  •  •  •  at  the  price  of  One  Hundred  and  Twenty-Fire 
Thousand  Dollars,  and  in  case  a  sale  is  made  the  said 
Chambers  is  to  have  10%  for  making  said  sale  for  his  services, 
and  all  over  the  above  amount/' 

The  words  italicized  are  especially  emphasized  by  counsel 
in  their  briefs  and  oral  arguments,  as  characterizing  and  eon- 
trolling  the  construction  of  the  contracts.  The  first,  or  agency 
contract,  provides  for  no  compensation  to  Chambers ;  but  the 
second  contract,  which  in  terms  purports  an  option  to  plain- 
tiff to  buy  the  property  within  the  stipulated  period,  contains, 
as  w^e  see,  the  provision  that  "in  case  a  sale  is  made  the  said 
Chambers  is  to  have  10%  for  making  said  sale  for  his  sen'iccs, 
and  all  over  the  above  amount." 

As  noted,  the  declaration  pleads  these  contracts  as  one.  and 
as  together  constituting  the  whole  contract  between  the  parties. 
Nothing  is  pleaded  or  claimed  by  way  of  damages  for  breach 
of  the  option  contract  to  buy.  Both  are  pleaded  as  one  for 
damages  for  alleged  breaches  of  defendant  to  pay  plaintiff 
the  commissions  provided  and  stipulated  in  the  second  con- 
tract, for  "selling  or  helping  to  sell",  or  "selling  or  trying  to 
sclV  stipulated  in  the  first,  and  within  the  time  stipulated  in 
both  contracts,  namely,  on  or  before  the  completion  of  said 
Cross  ^Yell  No.  1. 
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So  averring  the  contract,  and  as  showing  performance  by 
him,  and  his  right  to  recover  according  to  the  terms  thereof, 
plaintiff  in  his  said  special  count  further  avers,  that  after 
much  labor  and  expense  and  careful  attention  to  details,  etc.^ 
he  '*did  secure  purchasers  for  said  property  •  •  •  • 
who  were  amply  able  financially  to  purchase  and  pay  for  said 
property'     *     •     •     *    within    the    period    of    time     *     * 

•  •  provided  in  said  agreement,  to-wit,  •  •  •  *  be- 
fore said  Cross  Well  No.  1,  then  drilling  as  aforesaid,  was 
drilled  in,  to->vit,  completed  * ',  and  that '  *  said  purchasers  were 
ready  and  willing  to  accept  and  take  a  conveyance  of  the  said 
property     *     *     *     •     and  pay  the  purchase  price  therefor^ 

•  •  •  •  and  would  have  purchased''  the  same  ** within 
the  time   specified   and   provided   in   said   agreement    •     • 

•  •  before  the  said  defendant  wrongfully  sold"  the  same. 
And  by  way  of  assigning  breaches  of  the  contract  by  de- 
fendant, it  is  further  averred  **that  *  *  *  •  defendant 
did  not  or  would  not  perform  the  said  agreement  *  *  *  * 
but  craftily  and  subtly  deceived  *  •  •  *  plaintiff'', 
and  '*  within  the  time  mentioned  *  •  *  «  to-wdt,  be- 
tween January  23,  1913,  and  when  said  Cross  Well  No.  1  was 
drilled  in,  to-wit,  completed",  and  ** before"  the  same  **wa8 
drilled  in  and  completed,  in  violation  of  his  said  agreement, 
and  without  the  knowledge  or  consent  of  plaintiff,  proceeded 
himself  to  make  sale  of  the  said"  property  *'to  the  same 
parties  that  the  plaintiff  had  induced  to  become  purchasers" 
thereof,  at  the  price  stipulated  in  said  contract,  *  *  and  did  not 
nor  would  not  permit  or  suffer  the  said  plaintiff  to  proceed 
to  complete  a  sale  of  said  property",  and  whereby  plaintiff 
was  then  and  thereby  prevented  from  further  performance  of 
the  contract  on  his  part,  and  whereby  he  **has  lost  and  been 
deprived  of  the  profits  and  the  percentage  for  making  said 
sale  and  for  his  services  in  and  about  the  performance  of  his 
part  of  the  said  agreement,  to-wit,  for  helping  to  sell,     *     • 

•  •  for  trying  to  sell,  *  *  *  *  for  selling  the  said 
property. ' ' 

On  the  trial,  on  the  issues  joined  on  the  plea  of  non- 
assumpsit,  the  verdict  of  the  jury  was  for  defendant,  and 
from  the  judgment  of  nil  capiat  thereon,  plaintiff  obtained 

the  present  writ  of  error. 
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The  questions  presented  for  decision  by  the  pleadings  and 
proofs,  and  by  the  numerous  assignments  of  error,  involving 
instructions  to  the  jury,  given  and  refused,  and  the  motion  of 
the  plaintiff  for  a  new  trial,  overruled,  and  the  judgment  of 
nil  capiat  against  him,  are:  (1)  When  was  Cross  Well  No.  1, 
drilled  in  and  completed,  within  the  meaning  and  intendment 
of  the  parties  to  the  contract?  (2)  Did  plaintiff  in  fact,  as 
alleged,  sell  or  procure  purchasers  for  the  property  stipulated 
in  his  contract,  by  contract  binding  them  to  buy  upon  the 
terms  and  within  the  period  stipulated  in  his  contract?  (3i 
Did  defendant  in  any  way,  as  alleged,  interfere  with  plaintiff 
in  completing  a  sale  of  said  property,  within  the  time  stipu- 
lated, and  thereby  prevent  him  from  closing  up  said  sale  and 
earning  the  commission  or  compensation  stipulated  in  the 
contract?  (4)  Did  defendant,  either  within  the  time  stipu- 
lated, or  afterwards,  waive  the  time,  or  extend  the  agreement, 
and  thereby,  or  by  accepting  the  previous  services  of  plaintiff 
in  trying  to  sell,  or  in  discovering  and  proposing  prospective 
purchasers  of  the  property,  to  whom  defendant  afterwards 
made  sale  thereof,  upon  the  same  or  different  terms,  render 
himself  legally  liable  to  plaintiff  for  the  compensation  stipu- 
lated, or  for  any  compensation  for  his  services? 

On  the  first  question,  it  is  fully  proven,  and  not  contro- 
verted, that  Cross  Well  No.  1,  which  the  contracts  pleaded 
state  was  then  drilling,  was  drilled  into  and  completed 
through  all  the  oil  and  gas  bearing  sands  known  to  exist  in 
the  neighborhood  of  that  well,  on  or  before  January  30,  1913. 
The  witness  Nuhfer,  contractor  who  drilled  the  well,  says, 
**We  have  it  recorded,  completed  January  30,  1913,  but  it 
was  completed  the  night  before  •  *  *  *  along  close  to 
midnight.''  And  numerous  other  witnesses,  interested  in  the 
well,  and  in  other  territory  in  the  vicinity  thereof,  also 
present,  swear  to  the  same  fact.  And  it  is  a  conceded  fact 
that  all  the  sands  penetrated  were  barren  of  oil  or  gas,  or  in 
the  vernacular  of  the  oil  fraternity,  that  the  well  was  a  *'dr>' 
hole. ' '  The  contract  does  not  in  terms  define  when  the  Cross 
Well  should  be  regarded  as  drilled  in  or  completed.  But  we 
know  from  its  provisions  and  from  its  manifest  purposes  and 
objects  that  this  provision  was  intended  to  protect  the  owner 
against  depreciation  due  to  the  possibility  of  a  diy  hole,  or 
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loss  in  the  event  the  well  should  turn  out  to  be  a  good  well 
and  to  greatly  enhance  the  value  of  the  property  over  the 
price  stipulated  in  the  contract.  The  parties  could  have  had 
no  other  purpose  in  putting  this  provision  into  the  contract, 
^loreover,  what  they  both  said  and  did  before  and  after  the 
making  of  the  contract,  and  in  the  effort  to  sell  the  property, 
shows  clearly  that  such  was  the  purpose  of  the  provisions  as 
to  time. 

Plaintiff  went  the  next  day  to  Charleston,  where  he  saw 
McDermott,  Elkins  and  Woodyard,  the  purchasers,  and 
others,  and  began  his  negotiations  with  them.  He  admits  he 
represented  to  them  that  the  Cross  Well  No.  1  was  drilling, 
and  that  it  was  necessary  for  him  to  close  or  make  sale  before 
that  well  came  in,  for  if  it  came  in  a  good  well,  the  price 
would  be  more,  and  if  dry  the  price  would  be  depreciated. 
He  admits  that  at  the  time  of  the  contract  defendant  told  him 
he  had  offered  the  property  through  C.  W.  Swisher  and  H.  C. 
Woodyard,  both  of  whom  were  then  in  Charleston,  and  that 
he  was  told  to  see  them,  and  that  he  wanted  him,  the  plaintiff, 
**to  go  and  sell  this  property  before  Cross  No.  1  well  was 
drilled  into  the  berea  grit  sand."  Chambers  admits  he  told 
McDermott,  and  McDermott  swears  that  Chambers  told  him, 
that  he  must  make  the  sale  before  the  Cross  Well  was  drilled 
in,  and  McDermott  swears  that  Chambers  wanted  him  to 
agree  to  take  the  property  and  make  deposit  of  the  cash  pay- 
ment before  that  time.  Wherefore,  conceding  ambiguity  in 
the  contract  on  this  question,  the  parties  are  concluded  by 
their  acts  and  conduct  as  to  what  was  meant  by  a  completed 
well.  Smith  v.  South  Penn  Oil  Co.,  59  W.  Va.  205 ;  Hays  v. 
Forest  Oil  Co,,  213  Pa.  St.  556;  Glasgow  v.  Chartiers  Co.,  152 
Pa.  St.  48 ;  Archer  on  Oil  and  Gas,  p.  320. 

But  counsel  for  plaintiff  reply  that  one  of  the  contracts 
says  ** completed",  and  that  the  other  uses  the  words,  ** drilled 
in  and  completed'',  and  that  in  construing  contracts  everj" 
word  must  be  given  some  meaning;  that  a  distinction  should 
be  made  between  ** drilled  in"  and  ** completed",  and  we  are 
referred  to  the  definitions  of  these  words  by  lexicographers. 
When  we  look  to  the  manifest  purpose  of  these  provisions,  as 
disclosed  not  only  by  the  contracts  themselves,  but  from  the 
acts,  conduct  and  language  of  the  parties,  in  an  effort  to 
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execute  the  contract,  we  can  get  little  light  from  the  technical 
definitions  of  the  words  employed.  *' Completed''  may  mean 
** drilled  in"  and  ** drilled  in"  may  mean  *' completed*',  and 
it  is  manifest  from  the  record  that  they  were  used 
synonymously  by  the  parties  to  this  contract,  and  what  the 
parties  meant  by  them  is  made  clear  by  the  purposes  of  these 
provisions.  It  would  be  diflBcult  to  determine  how  a  well,  a 
**dry  hole",  drilled  through  all  the  sands,  could  be  otherwise 
completed  after  it  had  been  drilled  into  and  through  all  sands, 
and  found  to  be  a  ''dry  hole." 

It  is  furthermore  contended  that  the  contract  involved  here 
must  be  construed  with  reference  to  the  contract  between  the 
Fisher  Oil  Company,  owners  of  Cross  Well  No.  1,  and  Nuhfer 
Brothers,  the  drilling  contractors,  and  which  contains  certain 
provisions  for  plugging  the  well,  pulling  the  casing,  in  certain 
contingencies,  in  fulfillment  thereof,  or  the  completion  of  the 
well  within  the  meaning  of  that  contract.  But  upon  what 
principle  can  we  say  that  that  contract  controls  in  any  way 
the  contract  for  the  selling  of  the  property  involved  here? 
The  former  is  not  even  referred  to  in  the  latter.  The  parties 
here  were  not  parties  to  that  contract,  so  far,  at  least,  as  the 
record  shows ;  nor  is  it  shown  that  they  or  either  of  them  had 
any  knowledge  of  its  contents.  The  fact  is  in  evidence  that 
Nuhfer  Brothers  did  not  pull  the  casing  until  after  this  suit 
was  brought.  Parties  to  one  contract  cannot  thus  be  affected 
by  the  contracts  or  dealing  between  others,  characterized  as 
res  inter  alios  acta,  Eastbum  v.  Norfolk  etc.  R,  Co.,  34  W. 
Va.  681 ;  Repass  v.  Richmond,  99  Va.  508,  39  S.  E.  160.  Other 
cases  cited  in  5  Ency.  Dig.  Va.  &  W.  Va.  Repts.  302. 

For  the  foregoing  reasons  'we  see  no  error  in  defendant's 
instruction  '*M",  given;  saying  that  if  the  jury  ''believe 
*  *  •  •  that  the  Cross  Well  No.  1  on  the  30th  day  of 
January,  1913,  had  been  drilled  through,  and  below  all  of 
the  sands  in  which  oil  or  gas  is  found  in  the  same  oil  and  gas 
fields  or  territory,  in  or  near  which  the  said  Cross  Well  No. 
1  was  and  is  located,  then  the  said  well  was  a  completed  well, 
as  contemplated  by  the  terms  of  the  contracts  described  in  the 
plaintiff 's  declaration. ' ' 

On  the  second  question,  did  plaintiff  sell  or  procure  pur- 
chasers for  the  property,  as  alleged?     While  the  declaration 
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alleges  performance  of  the  contract  by  plaintiff,  and  that  he 
did  so  within  the  time  stipulated  in  the  contract,  the  exact 
date  when  it  is  claimed  the  sale  was  so  made  or  purchasers 
procured,  is  not  alleged.  While  the  pleading  is  suflBcient  to 
admit  the  evidence,  that  such  sale  was  made  and  purchasers 
procured  within  the  time  specified,  it  was  necessary  for  plain- 
tiff to  prove,  according  to  our  views  expressed  on  the  first 
question,  that  this  was  done  on  or  before  January  30,  1913, 
the  date  of  the  actual  drilling  in  and  completion  of  Cross  Well 
No.  1.  This  fact  his  own  and  the  evidence  of  his  other  wit- 
nesses wholly  fails  to  establish;  nor  is  it  proven  by  the  evi- 
dence of  defendant's  witnesses.  Indeed  plaintiff  does  not 
pretend  to  have  made  any  such  sale  or  procured  purchasers 
for  the  property  on  or  before  January  30,  1913.  The  pur- 
chasers named  by  him  are  Senator  Joseph  McDermott, 
Senator  Davis  Elkins,  and  Col.  Richard  Elkins.  He  puts 
these  parties  all  upon  the  stand  as  witnesses  in  his  endeavor 
to  support  his  case.  He  is  shown  to  have  had  his  principal 
negotiations  with  McDermott,  to  whom  he  was  referred,  as  a 
representative  of  the  others.  These  witnesses  all  deny  in 
positive  terms,  that  they  or  either  of  them  ever  made  any  con- 
tract with  plaintiff,  or  with  anybody  else,  to  purchase  the 
property  offered  by  plaintiff  on  or  before  Janus^ry  30,  1913. 
The  whole  of  plaintiff's  contention  is  that  at  Charleston,  in 
McDermott 's  room  at  the  hotel,  he  **was  trying  to  force  a 
purchase  of  this  property  before  they  reached  the  Berea  Grit 
sand  in  the  Cross  No.  1,"  and  with  his  maps  spread  out  on 
the  floor,  and  exhibiting  them  to  these  prospective  purchasers, 
he  said  to  them:  **I  would  like  to  close  this  deal  and  if  you 
pay  Twenty  Five  Thousand  Dollars  down  on  this,  why  it  can 
stand  over  until  you  can  check  up  the  property. ' '  To  which 
he  admits  Senator  McDermott  replied  that  **they  wouldn't 
do  that.''  And  he  further  swears  that  he  afterwards  ^aw 
McDermott,  possibly  the  next  day,  and  that  McDermott  told 
him  to  go  back  to  Spencer,  where  both  parties  resided,  and 
see  Simmons,  and  see  what  was  the  least  price  he  would  take 
for  the  property,  and  that  they  would  buy  it  from  him. 
Just  what  day  this  conversation  took  place  does  not  appear, 
but  it  was  before  plaintiff  left  Charleston  on  January  3.0, 

1913,  and  defendant  claims  it  was  after  he  had  notified  plain- 
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tiff  by  phone  on  January  29,  1913,  that  the  well  had  come  in 
or  was  coming  in  dry,  or  with  a  little  gas.  Plaintiff  further 
swears,  that  on  his  way  back  to  Spencer  on  January  30th,  he 
met  defendant  at  Ravenswood,  who  was  then  on  his  way  to 
Charleston,  where  he  told  him,  not  that  he  had  made  a  sale, 
but  that  he  had  or  thought  he  had  the  matter  in  shape  to  close 
up  with  those  people,  and  that  he  tried  to  get  Simmons  not  to 
go  to  Charleston,  but  to  go  back  with  him  to  Spencer,  and 
told  him  exactly  how  he  expected  to  close  the  deal  at  $125,- 
000.00.  But  he  admits  that  on  the  same  occasion  defendant 
asked  him  what  he  thought  he  ought  to  let  them  have  the 
property  for,  and  that  he  replied,  about  eighty  five  thousand 
dollars,  and  that  Simmons  replied,  that  he  didn  't  see  why  he 
should  take  less  than  ninety  thousand  dollars,  and  that  plain- 
tiff answered  that  if  he  ''did  that  it  was  up  to  him  to  do  as 
he  pleased  about  it.'^ 

These  admissions  were  far  short  of  indicating  to  Simmons 
a  sale  of  his  property  in  accordance  with  plaintiff's  contract. 
That  plaintiff  had  not  at  that  time  made  a  sale  is  positively 
proven  by  plaintiff's  witnesses,  McDermott,  Elkins  and 
others.  Asked  on  cr,oss-examination :  *  *  How  far  did  you  get 
with  your  negotiations  with  Mr.  Chambers?"  McDermott 
answered:  ''Why  finally  in  the  end  I  told  him  it  was  too 
large  a  property  to  buy  off  hand,  and  I  wouldn't  think  of 
buying  it  without  investigating  it,  and  his  option  didn't  piTe 
sufficient  time  to  make  a  proper  investigation,  and  advised  him 
to  return  home  and  get  additional  time  on  his  option,  and 
secure  a  better  price,  as  I  thought  the  property  was  too  high 
priced ;  he  said  he  would  try  and  do  that,  and  that  was  the 
last  time  1  saw  him;  he  said  he  would  try  and  do  that." 
And  the  fact  is  that  McDermott  never  did  buy,  or  become 
interested  in  the  property. 

We  cannot  detail  all  the  evidence  on  this  question.  Wo  give 
only  sufficient  of  it  to  show  the  real  situation  in  which  plain- 
tiff's negotiations  stood  when  he  left  Charleston.  And  it  is 
an  admitted  fact  that  after  parting  with  defendant  at  Ravens- 
wood  on  January  30,  he  never  resumed  his  negotiations,  ex- 
cept he  says  that  on  Simmons 's  return  from  Charleston,  he 
tried  to  get  him  to  go  back  with  him  and  close  up  the  deal, 
but  that  Simmons  declined,  saying  he  was  looking  for  some 
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one  from  Pittsburg,  and  wanted  the  map  loaned  plaintiff  to 
show  him,  and  which  plaintiff  gave  him. 

Though  the  rule  may  be  otherwise  where  no  time  limit  is 
fixed,  and  the  contract  is  general  and  not  special,  the  law  is 
well  settled  in  this  State,  as  elsewhere,  that  where  the  agency 
or  brokerage  contract  to  sell  land  is  limited  in  time,  the 
agent  or  broker  must  perform  the  contract,  if  unhindered  by 
the  owner,  within  the  time  stipulated  in  the  contract,  or  else 
forfeit  all  right  to  compensation,  and  that  no  recovery  can 
be  had  on  the  quantum  meruit,  for  the  value  of  services  per- 
formed. Ice  V.  Maxwell,  61  W.  Va.  9;  Clark  &  Skyles  on 
Agency,  section  778,  p.  1679;  Alexander  v.  Sherwood  Comr- 
pany,  72  W.  Va.  195,  199 ;  Sibhald  v.  Bethlehem  Iron  Co.,  83 
N.  Y.  384 ;  Parker  ^.  BuUding  dc  Loan  Association,  55  W.  Va. 
134;  nugill  v.  Weekley,  64  W.  Va.  210,  211,  213.  On  this 
record  then,  how  can  it  be  contended,  on  principle,  that 
plaintiff  is  entitled  to  damages,  on  the  theory  of  a  literal  per- 
formance of  the  contract  on  his  part?  It  seems  to  us  that 
the  evidence  furnishes  not  the  slightest  basis  on  which  he  can 
make  a  stand  on  this  theory  of  his  case. 

The  third,  and  next  question  is,  did  defendant  in  any  way 
interfere  with  the  plaintiff  in  the  performance  of  his  con- 
tract, excusing  strict  fulfillment  thereof  by  him,  and  entitling 
him  to  the  compensation  stipulated,  or  to  any  compensation. 
There  is  no  pretense  of  any  such  interference  by  defendant 
hetween  the  date  of  the  contract  and  the  date  of  the  drilling 
in  and  completion  of  the  Cr()ss  Well,  January  30,  1913.  Be- 
tween those  dates  plaintiff  was  at  Charleston,  and  had  full 
sway  in  attempting  to  negotiate  a  sale.  He  failed.  His  author- 
ity WHS  limited  to  those  dates.  On  the  drilling  in  of  the 
Cross  Well  his  authority  cea.sed.  After  that  he  had  no 
authority  to  J-ell,  or  other  authority  in  the  premises.  His  con- 
tract was  dead,  unless  renewed,  or  continued  by  act  of  defend- 
ant. In  such  cases  the  authorities  cited  would  deny  plain- 
tiff compensation. 

On  the   fourth   and   last  question  or  proposition,   neither 

pleadings  nor  proofs  present  a  case  of  waiver  of  time,  or 

extension  of  the  contract  pleaded,  unless  in  point  of  pleadings 

Jch  a  case  is  covered  by  the  common  counts,  and  the  bill 

of  particulars  filed  therewith.     The  first  item  of  the  bill  of 
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particulars  is,  for  commission  for  making  the  sale,  not  proven: 
the  second,  for  the  difference  between  the  price  at  which 
defendant  sold,  and  that  at  which  plaintiff  could  have  sold 
the  property,  as  to  which  there  is  not  the  slightest  proof. 
The  rule  of  our  decisions  is  that  where  all  that  the  plaintiff 
contracted  to  do,  under  a  special  contract,  has  been  done,  and 
nothing  remains  to  be  done,  except  for  the  other  party  to  pay 
the  price  stipulated,  the  same  may  be  recovered  under  the 
common  counts,  and  special  pleading  is  unnecessary.  B.  dt 
O.  R.  R.  Co.  v.  Laffcrty,  2  W.  Va.  104 ;  Lord  &  McCracken 
v.  Henderson,  65  W.  Va.  321. 

Assuming  such  a  case  to  be  covered  by  the  pleadings,  has  it 
been  made  out  by  proof?  The  record  is  barren  of  any  pnxif 
•of  an  extension  of  the  contract.  McDerfnott  advised  a  new 
contract,  but  it  was  not  procured,  although  it  was  suggested! 
l)y  plaintiff  in  his  interview  with  defendant  at  Ravenswood. 
But  there  is  not  a  syllable  of  evidence  that  a  new  or  extended 
contract  w^as  made,  or  time  waived.  At  the  time  of  the 
Ravenswood  interview  the  contract  had  already  expired.  And 
that  defendant  did  not  intend  to  make  a  new  contract,  or 
waive  the  terms  of  the  old,  is  manifest  from  the  fact  that  he 
shortly  afterwards  gave  an  option  contract  to  Woodyard  and 
others,  covering  additional  property,  for  fifteen  days  from 
February  1,  1913,  which  also  expired  by  limitation;  and 
thereafter  and  between  that  date  and  the  date  of  sale  to 
Woodyard  and  Davis  and  Richard  Elkins,  plaintiff  offered  the 
property  to  others. 

But  what  of  the  other  theory,  that  plaintiff  discovered  the 
purchasers  w^ho  were  accepted  by  defendant  and  to  whom  he 
is  alleged  to  have  sold  the  property  on  the  same  or  different 
terms?  Plaintiff  presented  this  theory  by  instructions  pro- 
posed, but  which  we  think  were  properly  rejected  by  the  trial 
court.  That  plaintiff  did  offer  the  property,  covered  by  the 
schedules  attached  to  his  contract,  to  some  of  the  parties  to 
whom  defendant  afterwards  sold  is  conceded ;  and  that  his 
services  may  have  been  of  some  value  to  defendant  may  also 
be  conceded.  But  under  a  contract  to  sell,  limited  in  time, 
he  cannot  claim  the  benefit  of  an  unfulfilled  contract.  The 
stipulation  for  trying  to  sell  and  helping  to  sell  clearly  were 
limited  to  a  sale  that  should  be  made  during  the  life  of  plain- 
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tiff's  contract.  He  could  not  claim  compensation  for  trying 
to  sell  or  helping  to  sell  when  the  sale  made  did  not  take 
place  within  the  life  of  his  contract. 

Moreover,  the  property  sold  by  defendant  in  March,  1913, 
included  other  property  than  that  covered  by  plaintiff's  con- 
tract, and  the  terms  and  the  persons  were  not  the  same  in  all 
respects.  The  sale  made  was  to  Woodyard,  Davis  and  Richard 
Elkins,  and  was  of  a  four  fifths  interest,  defendant  retaining 
a  one  fifth,  and  while  the  price  was  the  same,  the  property 
sold  embraced  much  more  than  that  scheduled  in  plaintiff's 
contract ;  it  included  additional  producing  w^ells,  and  defend- 
ant became  bound  by  his  contract  to  complete  at  his  own 
expense  other  wells  then  drilling;  so  we  think  plaintiff  has 
failed  to  make  a  case  falling  under  the  rules  of  Reynolds  v. 
Tompkins,  23  W.  Va.  229,  and  Ice  v.  Maxwell^  supra,  and 
other  decisions  cited. 

The  instructions  given  being  substantially  in  conformity 
with  these  views,  and  those  rejected  either  opposed  or  sub- 
stantially covered  by  those  given,  we  see  no  reversible  error 
in  the  rulings  of  the  court  thereon.  It  follows,  therefore,  that 
there  was  no  error  in  the  judgment  complained  of,  and  we  are 
of  opinion  that  it  should  be  affirmed,  and  it  will  be  so  ordered. 

Affirmed, 


.      CHARLESTON 

Telluric  Company  v.  Bramer  ct  al. 
Submitted  March  23,  1915.     Decided  April  13,  1915. 

1.  I^ST  Instruments — Proof-^Muniment  of  Title. 

To  establish  or  set  up  a  lost  instrument  rising  to  the  dignity  and 
importance  of  a  muniment  of  title,  the  evidence  of  its  former  ex- 
istence, loss  and  contents  must  be  clear,  strong  and  conclusive,  (p. 
189). 

2.  Same — Weight  of  Evidence. 

Circumstances  casting  doubt  upon  the  existence  of  any  of  these 
essential  elements  will  prevail  over  slight  direct,  oral  evidence, 
though  aided  by  corroborative  facts,     (p.  189). 
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3.     Same — Proof  of  Conienia — Sufficiency, 

The  recollection  of  a  very  aged  man  as  to  the  legal  effect  of  a 
deed  he  claims  to  have  executed  more  than  twenty  years  before  the 
date  of  bis  testimony,  is  insufficient  to  prove  the  contents  thereof, 
(p. 190). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Harrison  County. 
Suit  by  the  Telluric  Company  against  John  H.  Bramer  and 
others.     From  decree  for  defendants,  plaintiff'  appeals. 

Affirmed, 

Davis,  Suarfz  d-  Tempi  cm  an,  for  appellant. 
Ilotmr  Stj'osnidcr,  for  appellees. 

POFPENBARGER,   JuDGE  : 

On  this  appeal  from  a  decree  dismissing  a  bill  filed  for 
the  purpose  of  establishing  a  lost  deed  for  an  interest  in  the 
oil  and  gas  in  a  certain  tract  of  land,  numerous  questions  have 
been  discussed.  Substantially  they  are  sufficiency  of  the 
evidence  to  prove  the  execution,  contents  and  loss  of  the 
alleged  deed  and  the  defences  of  laches  on  the  part  of  the 
plaintiff  and  bona  fides  of  a  purchase  of  the  land  since  the 
alleged  conveyance  of  the  interests  claimed. 

The  tract  of  land  now  yielding  considerable  quantities  of 
oil  is  owned  prima  fa<Ae  by  the  heirs  of  Mary  E.  Bramer  in 
its  entirety,  and  the  plaintiff  claims  by  virtue  of  the  alleged 
lost  deed  one-half  of  the  oil  royalty  and  on^-half  of  the  gw 
royalty  or  rental.  It  is  the  aggregate  of  two  tracts  formerly 
owned  by  John  II.  Bramer,  the  husband  of  Mary  E.  Bramer. 
which  tracts  were  conveyed  to  him  as  containing,  respectively. 
100  acres  and  two  acres.  In  order  to  relieve  himself  of  finan- 
cial embarra^.sment,  John  II.  Bramer,  on  January  17,  1890. 
conveyed  these  two  tracts  of  land  to  James  IVIonroe  and 
Alford  Rogers,  for  and  in  consideration  of  the  sum  of 
$1700.00,  to  be  applied  by  the  grantees,  so  far  as  might  be 
necessary,  to  the  discharge  of  the  liens  on  the  land  which 
Bramer  and  his  wife  and  family  continued  thereafter  to 
occupy  and  use.  On  the  6th  day  of  August  1894,  Monroe  and 
Rogers  conveyed  the  land  to  ^lary  E.  Bramer  for  and  in  con- 
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sideration  of  $1700.00,  a  portion  of  which,  $557.00,  was  to 
be  paid  to  Rogers  on  account  of  a  note  held  by  him  and  the 
balance  applied  upon  the  unpaid  liens. 

The  purpose  of  the  hill  is  to  establish  the  execution  of  a 
deed  by  Monroe  and  Rogers  to  one  W.  S.  Stevenson,  convey- 
ing one-half  of  the  oil  royalty,  the  alleged  equivalent  of  one- 
sixteenth  of  the  oil  in  place,  and  one-half  of  the  gas  rental. 
If  such  a  deed  was  executed,  the  purchase  by  Mary  E.  Bramer, 
if  any,  was  subsequent  thereto  in  date,  and  the  bill  alleges 
notice  to  her  of  the  previous  conveyance  to  Stevenson  and 
charges  the  conveyance  to  her  was  made  without  considera- 
tion. It  also  alleges  the  conveyance  to  Monroe  and  Rogers 
was  upon  a  trust  to  pay  the  indebtedness  of  John  H.  Bramer 
and  that,  upon  the  reduction  of  the  indebtedness  to  such  an 
extent  as  to  relieve  him  from  pressure,  he  had  the  land  recon- 
veyed  to  his  wife.  If  Stevenson  obtained  such  a  deed  as  is 
claimed  by  the  plaintiff,  it  was  never  recorded  and  its  loss  is 
fairly  well  established. 

For  some  time  before  and  after  October  31,  1890,  the 
date  of  the  alleged  deed,  I.  C.  White,  T.  M.  Jackson  and  W.  S. 
Stevenson  were  engaged  in  the  procurement  of  oil  and  gas 
leases  of,  and  interests  in,  oil  and  gas  lands  in  the  counties 
of  Monongalia,  Harrison,  Doddridge  and  Lewis,  all  of  which 
leases  and  interests  were  subsequently  conveyed  to  the  Telluric 
Company,  a  corporation  organized  in  March,  1891,  practically 
all  of  the  stock  of  which  was  owned  by  White,  Jackson  and 
Stevenson.  Most  of  the  leases  and  conveyances  were  taken 
in  the  name  of  Stevenson.  On  the  28th  day  of  April,  1891, 
he  executed  a  deed  by  which  he  transferred  to  the  Telluric 
Company,  all  of  the  interests  so  acquired  by  him.  In  this 
deed,  the  several  tracts  of  land  in  which  the  interests  had 
been  acquired  were  not  specifically  described.  The  leases  and 
royalties  were  grouped  in  two  schedules  embodied  in  the 
deed,  giving  the  names  of  the  lessors  and  grantors,  the  coun- 
ties in  which  the  lands  were,  the  dates  of  the  conveyances 
and  the  acreages  of  the  several  tracts.  In  schedule  No.  2,  the 
interest  sought  to  be  established  here  was  set  out  and  described 
as  follows:  **Mary  E.  Bramer  et  als.  Harrison,  October  31, 
1890.  200  acres. " 

On  the  organization  of  the  Telluric  Company,  Stevenson 
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beiiame  its  secretary  and  held  that  position  until  the  time  of 
his  death  in  September  1903.  From  the  records  of  the  com- 
pany or  Stevenson's  private  papers,  or  both,  reports,  state- 
ments, and  memoranda  made  by  him  have  been  produced 
An  expense  account  shows  he  had  dinner  and  horse-feed  at 
Bramer  *s,  October  31,  1890.  A  paper  purporting  to  be  a  list 
of  leases  and  royalties,  partly  in  the  handwriting  of  Steven- 
son, contains  this  entry:  *'Mary  E.  Bramer  et  als.  1-16. 
Oct.  31,  90,  200,  500.00,  all  paid,"  under  headings  for  dates, 
acres  and  cash.  A  paper  in  the  handwriting  of  Stevenson  and 
purporting  to  be  a  memorandum  of  conveyances  and  trans- 
fers for  himself  and  others,  including  White  and  Jackson, 
to  the  Telluric  Company,  names  Mary  E.  Bramer  et  als.  as 
parties  from  whom  royalties  had  been  obtained  and  conveyed. 
This  interest  is  mentioned  in  two  additional  papers  of  similar 
character,  Mr.  White  has  no  recollection  of  ever  having  seen 
a  deed  from  ^lonroe  and  Rogers,  but  he  directed  the  purcha»» 
of  a  royalty  interest  in  the  Bramer  land.  He  was  the  geologist 
of  the  co-partnership  and  Stevenson  the  field  man,  making 
purchases  as  directed.  The  books  of  the  company  and  papers 
pertaining  to  the  transactions  show  expenditures  of  several 
thousands  of  dollars,  in  the  procurement  of  leases  and  pur- 
chases of  royalties.  Stevenson  rendered  a  summary  of  his 
purchases,  including  seventeen  royalties  in  Harrison  County, 
costing  $3108.50,  and  showing  the  total  expenditures  in  the 
three  counties  of  Monongalia,  Harrison  and  Doddridge  to 
have  been  $24,632.56  on  account  of  which  he  acknowledgre<l 
credit  to  the  extent  of  $21,500.00.  He  also  rendered  an 
account  of  recording  fees  paid  by  him,  including  the  cost  of 
recording  seventeen  royalties  in  Harrison  County.  Mr. 
White  thinks  the  Bramer  purchase  was  one  of  the  seventeen 
purchases  included  in  the  item  of  $3108.50.  Stevenson  car- 
ried with  him  a  small  memorandum  book  in  which  he  noted 
the  principal  transactions  and  incidents  of  his  field  work. 
This  record  partakes  largely  of  the  nature  of  a  diary,  but 
it  contains  minutes  of  numerous  business  transactions.  In  it, 
appears  the  following  entry:  ''Friday  Oct.  31,  1890.  Saw 
and  traded  with  John  H.  Bramer,  200  acres,  $500.00,  1-16. 
Dinner  at  Bramer 's,  Rogers  signed,  also  saw  George  W. 
Williams  and  Alf  W.  drove  to  J.  S.  Pigott,  with  whom  I  got 
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supper  and  stayed. ' '  Monroe,  one  of  the  alleged  grantors,  is 
dead.  Rogers,  the  other  one  is  living  and  testified  positively 
that  such  a  deed  as  is  claimed  by  the  plaintiff  was  executed 
by  himself  and  ^lonroe ;  but  at  the  time  of  the  giving  of  the 
testimony,  he  was  ninety-five  years  old  and  the  transaction 
to  which  he  testified,  if  it  ever  occurred,  took  place  nearly 
twenty-one  \'ears  before  the  date  of  his  testimony.  His  wife 
testified  to  her  recollection  of  the  transaction,  as  a  matter  of 
information  from  the  parties  thereto,  but  had  never  seen 
the  deed  nor  joined  in  it.  Both  she  and  her  husband  say  that, 
on  the  settlement  between  ^lonroe  and  Rogers,  on  the  one 
hand,  and  the  Bram^rs,  on  the  other,  and  reconveyance  of  the 
land  to  !Mrs.  Bramer,  the  alleged  purchase  money  was  taken 
into  account  and  credited.  Rogers  was  unable  to  speak  w4th 
certainty  as  to  the  place  of  the  acknowledgment  of  the  deed 
or  the  officer  who  took  it. 

As  to  the  real  character  of  the  conveyances  to  Monroe  and 
Rogers  and  back  to  Mrs.  Bramer,  there  is  conflict  in  the 
evidence.  Rogers  claims  Mrs.  Bramer  paid  nothing  for  the 
land  and  that  her  husabnd  transacted  the  business  wuth  him 
and  Monroe  and  partially  repaid  the  money  they  had  ad- 
vanced in  discharge  of  liens.  In  other  words,  the  substance 
of  his  testimony  is  that  they  took  the  land  upon  a  trust  and, 
after  having  satisfied  some  of  the  liens  and  so  relieved  the 
financial  pressure,  reconveycd  the  land  to  Mrs.  Bramer,  at 
the  instance  and  request  of  her  husband  who  had  in  the  mean 
time  contracted  other  debts.  On  the  other  hand,  John  H. 
Bramer  and  his  sons  say  Mrs.  Bramer  actually  purchased  and 
paid  for  the  land.  They  exhibit  a  note  for  $410.00,  payable 
to  the  IMerchants  National  Bank  of  Clarksburg,  executed  by 
Alford  Rogers.  James  Monroe  and  J.  W.  Monroe,  and  stamped 
as  having  been  paid  by  Mary  E.  Bramer,  and  the  note  of 
Mary  E.  Bramer  for  $557.00  payable  to  Alford  Rogers  or 
order.  They  further  say  she  borrowed  $800.00  from  a  man 
by  the  name  of  Ramsburg,  to  secure  which  a  deed  of  trust 
was  given  on  the  land,  and  paid  it  on  the  purchase,  but  their 
testimony  as  to  the  application  of  said  sum  is  largely  conjec- 
ture and  supposition. 

Practically  all  of  the  testimony  submitted  to  the  court  on 
behalf  of  the  plaintiff  was  excepted  to  in  detail.     Some  of 
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the  exceptions  were  sustained,  but  many  of  them  were  over- 
ruled. Most  of  them  went  to  the  competency  of  the  witnesses, 
in  view  of  the  death  of  parties,  and  lack  of  identification  of 
the  documentary  evidence.  It  w^ould  be  a  waste  of  time  to 
review  all  of  the  rulings  upon  these  exceptions,  if  the  rejected 
evidence  treated  as  admissible  and  considered  upon  this  ap- 
peal is  not  suflSciently  definite,  certain  and  conclusive.  To 
establish  the  execution  of  a  lost,  deed  or  set  up  a  lost  muni- 
ment of  title,  the  evidence  must  be  strong,  clear  and  conclusive 
of  its  former  existence,  its  loss  and  its  contents.  Board  v. 
Callihan,  33  W.  Va.  209 ;  Ba^rley  et  als.  v.  Byrd  et  al.u  95 
Va.  316;  Thomas  v.  Rihhle.  2  Va.  Dec.  321  ;  Carter  v.  Wood, 
103  Va.  68;  Erskin  v.  WiUon,  20  Tex.  77;  Swahte  v.  MaryotU 
28  N.  J.  Eq.,  589.  The  following  propositon  enunciated  in 
Thonias  v.  Ribhle,  cited,  was  approved  and  applied  in  Cart(r 
V.  Wood:  ** Where  the  is.«ue  involves  the  existence  and  con- 
tents  of  a  written  paper,  the  doctrine  seems  to  be  well  founded 
in  principle  that  the  greater  the  value  of  the  instrument  the 
more  conclusive  should  be  the  proof  of  its  existence  and  con- 
tents. And,  where  the  instrument  rises  to  the  dignity  and 
importance  of  a  muniment  of  title,  every  principle  of  public 
policy  demands  that  the  proof  of  its  former  existence,  its  loss 
and  its  contents,  shquld  be  strong  and  conclusive,  before 
courts  will  establish  a  title  by  parol  testimony  to  property 
which  the  law  requires  shall  pass  only  by  deed  or  will." 

Only  one  of  the  many  documents  relied  upon  can  be  con- 
strued as  containing  any  reference  to  a  deed  of  conveyance  to 
Stevenson  and  that  is  the  deed  from  Stevenson  to  the  Telluric 
Company,  which  enumerates  several  conveyances  to  him. 
including  one  from  Mary  E.  Bramer  et  als.  The  other  papers 
merely  describe  the  interest  claimed  as  being  a  royalty.  None 
of  them  say  it  had  been  conveyed  or  make  any  mention  of 
a  deed.  Only  one  witness,  Alford  Rogers,  a  man  over  ninety- 
five  years  old,  testifying  more  than  twenty  years  after  the 
date  of  his  alleged  act,  claims  to  have  seen  such  a  deed  as  is 
alleged.  His  wife  did  not  join  him  in  it  nor  did  she  ever  see 
it.  She  know^s  only  what  she  says  she  heard  about  it.  Accord- 
ing to  her  testimony,  Rogers  and.  Monroe  did  not  get  the 
money.  It  was  paid  to  the  Bramers.  On  this  point,  her 
husband  is  indefinite.     Stevenson's  note  book  says  he  spent 
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the  night  of  October  31,  1890,  at  the  residence  of  J.  S.  Pigott. 
Mrs.  Rogers  says  he  staid  at  her  house  that  night.  She  and 
her  husband  are  both  flatly  contradicted  in  several  instances 
by  the  Bramers.  Presumptively  Monroe  was  thoroughly 
cc^nizant  of  the  effect  of  the  deeds  he  executed,  for  he  was 
clerk  of  the  county  court  of  his  county  and  frequently  pre- 
pared deeds.  About  four  years  after  October  31,  1890,  he 
and  Rogers  executed  a  deed  conveying  the  Bramer  land  to 
Mrs.  Bramer,  with  a  covenant  of  general  warranty  and  with- 
out any  exception  of  the  alleged  conveyance  to  Stevenson. 
The  execution  of  the  deed  to  Mary  E.  Bramer  was  virtually  a 
settlement  of  their  dealings  with  John  H.  Bramer.  It  occur- 
red in  a  comparatively  short  time  after  the  alleged  convey- 
ance to  Stevenson,  wherefore  that  transaction,  if  it  actually 
occurred,  likely  did  not  escape  their  attention,  and  their  fail- 
ure to  except  any  conveyance  to  him  is  highly  inconsistent 
with  the  alleged  previous  act.  An  ordinary  precaution 
against  liability  on  the  covenant  of  warranty  w^ould  have  been 
an  exception  of  the  interest  conveyed  to  Stevenson.  None  of 
the  documents  specify  any  deed  or  conveyance  from  Monroe 
and  Rogers.  The  references^  are  to  ^lary  E.  Bramer  et  als. 
At  the  date  of  the  alleged  deed  of  conveyance,  Mrs.  Bramer 
had  no  title  and  the  documents  do  not  indicate  who  the  other 
suggested  parties  were.  A  deed  from  her  and  her  husband 
could  not  have  been  effective  at  that  time.  The  memorandum 
in  Stevenson's  note  book  makes  no  mention  of  Monroe.  It 
says  a  trade  was  made  with  John  H.  Bramer  and  that  Rogers 
signed,  but  it  does  not  say  what  he  signed.  He  may  have 
signed  a  mere  executory  contract  or  an  option.  He  may  have 
made  a  bargain  which  was  never  carried  into  execution.  The 
documents  in  the  form  of  memoranda  made  by  Stevenson, 
giving  the  deed  books  and  pages  of  the  recordation  of  the 
muniments  of  title  procured  by  him,  except  the  one  claimed 
to  have  been  obtained  from  Mary  E.  Bramer  et  al.  As  to  the 
recordation  of  it,  the  memoranda  all  stop  short.  Hence  he 
must  have  known  the  deed,  if  any,  had  not  been  recorded. 
His  silence  for  thirteen  years  casts  doubt  upon  the  existence 
of  such  a  deed.  The  summary  of  his  purchases  called  for 
seventeen  royalties  in  Harrison  County,  costing  $3108.50. 
His  expense    account    for   recordations   likewise    called    for 
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seventeen  royalties  in  Harrison  County.     In  this  there  was 
probably  no  charge  for  the  Bramer  royalty,  since  it  was  not 
recorded.     Hence  there  must  have  been  seventeen  without  it, 
and  the  list  of  leases  and  royalties  in  that  county  prepared 
by  him  shows  eighteen  royalty  interests.    These  circumstances 
cast   doubt   upon   the   question    of   payment   of   $500.00  on 
account  of  a  royalty  in  the  Bramer  land,  notwithstanding  the 
memoranda   produced.     There   is  evidence  tending  to  show 
that  Jackson,  the  associate  of  Stevenson  and  White  held  a 
lease  on  the  land  at  the  date  of  the  alleged  execution  of  a 
deed,  and  the  land  was  encumbered  and  its  title  in  an  un- 
settled condition.    Under  these  circumstances,  Stevenson  may 
have  paid  the  Bramers  $500.00  on  some  sort  of  a  contract, 
such  as  an  extension  or  renewal  of  the  lease,  or  for  an  option 
or  a  contract  to  be  carried  into  a  deed  later  and  on  the 
adjustment  of  matters  pertaining  to  the  Bramer  title.    Be- 
sides, the  contents  of  the  alleged  instrument  are  not  sho\ni. 
Nobody  attempts  to  give  them  in  terms.    Rogers  says  he  and 
Monroe  executed  a  deed  for  **an  out  and  out  saje  for  half 
the  gas  and  half  the  oil.*'     This  expresses  no  more  than  a 
mere  conclusion  as  to  the  legal  eflPect  of  the  paper  he  says 
he  executed,  and  comes  as  a  matter  of  memorj-  of  a  trans- 
action more  than  twenty  years  old.     If  a  deed  was  executed 
and  could  be  produced,  it  might  not  sustain  this  conclusion. 
Generally  the  proof  of  the  contents  of  lost  deeds  goes  beyond 
mere  matter  of  recollection.     The  parol  evidence  as  to  con- 
tents is  often  aided  by  possession  of  the  lands  or  a  copy  of  the 
instrument.     Such  evidence  as  is  offered  here  was  emphatic- 
ally rejected  as  being  insufficient  in  Board  v.  CalUhan,  cited. 

All  the  circumstances  considered  and  the  offered  evidence 
treated  as  being  admissible,  without  a  declaration  of  its 
admissibility,  we  are  of  the  opinion  that  the  requisite  deirn^ 
of  certainty  and  conclusiveness  in  the  proof  is  not  established, 
if  all  the  evidence  tendered  were  admitted.  In  view  of  this 
conclusion,  the  remaining  questions  discussed  need  not  he 
considered. 

The  decree  complained  of  will  be  affirmed. 

Affirmed, 
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CHARLESTON 

WooDALL  et  al  V.  Bruen  ei  at. 

Submitted  March  30,  1915.    Decided  April  13,  1915. 

1.  Perpetuities — Executory  Limiiaiion, 

An  executory  limitation  by  deed  or  will,  which  need  not  necessarily 
vest  within  a  life  or  lives  in  being  and  twenty-one  years  and  ten 
months  thereafter,  violates  the  rule  against  perpetuities  and  is  void, 
whether  it  might  wholly  and  absolutely  prevent  alienation  of  the 
property  beyond  such  period  or  not.     (p.  194). 

2.  Same — Option — Executory  Limitation — Bestraiwt  on  Alienation, 

An  option  for  the  purchase  of  land  at  such  time  in  the  future  or 
within  ninety-nice  years  from  its  date,  as  the  optionee  may  electa 
partakes  of  the  nature  of  an  executory  limitation,  vesting  no  im- 
mediate interest  in  the  land,  and  constitutes  an  unreasonable  re- 
straint upon  alienation  thereof,  even  though  such  option  is,  in  form,, 
a  reservation  of  right  to  the  grantor  in  a  deed  by  which  the  land  is 
conveyed,     (p.  194). 

3.  Vendor  and  Purchaser — ' '  Option  to  Purchase. ' ' 

An  option  of  purchase  is  a  mere  personal  right,  not  an  interest 
in  the  optioned  kind.     (p.  194). 

4.  Same — '* Option  to  Purchase" — Condition  Subsequent, 

Such  a  reservation  differs  materially  and  essentially  from  a  con- 
dition subsequent,  capable  of  working  a  forfeiture  to  the  grantor, 
(p.  196). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Suit  by  E.  A.  Woodall  and  others  against  Alexander  J. 
Bnien  and  others.  From  decree  for  defendants,  plaintiffs 
appeal. 

Reversed  and  remanded. 

Linn  cf-  Byrne,  for  appellants. 

Brown,  Jackson  &  Knight,  for  appellees. 

POFFEXBARGER,   Jl^DGE  : 

Deeming  certain  options  to  re-purchase  the  minerals  in 
their  lands,  created  by  clauses  in  the  deeds  under  which  they 
hold,  to  be  in  contravention  of  the  rule  against  perpetuities 
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and,  therefore,  void,  the  plaintiffs  filed  their  bill  to  canoel 
them  as  constituting  clouds  on  their  titles,  and  the  court 
dismissed  it  on  a  demurrer  thereto. 

Two  deeds  kre  involved,  both  of  which  were  executed  by 
Alexander  M.  Bruen  and  wife,  one  bearing  date  Oct.  18, 1880, 
and  the  other  Dee.  6,  1881.  The  former  conveyed  66.12  acres 
of  land  to  John  Harvey  Burdette  and  the  other  210.36  acres 
to  E.  A.  Woodall.  Burdette  conveyed  his  tract  to  Underwood 
who  later  conveyed  it  to  Woodall.  On  June  25,  1908,  Wood- 
all  leased  both  tracts  to  E.  T.  Crawford  for  oil  and  gas  pur- 
poses. Prior  to  the  execution  of  this  lease,  however,  the 
heirs  of  Bruen,  by  a  deed  dated  Jan'y.  31,  1907,  had  assigned, 
transferred  and  conveyed  the  options  or  reservations  in  the 
Burdette  and  Woodall  deeds,  to  the  United  Fuel  Gas  Com- 
pany, and  that  company  claims  the  right,  by  virtue  of  the 
assigned  options,  to  purchase  the  minerals  in  WoodalUs  lands 
at  the  price  of  $1.00  per  acre. 

The  reservation  or  option  in  the  Burdette  deed  reads  as 
follows:  *'AND  the  said  party  of  the  second  part,  as  a  part 
of  the  consideration  of  this  purchase,  covenants  and  agrees 
to  and  with  the  said  A.  M.  Bruen,  that  whenever  at  any 
time  hereafter  the  said  A.  M.  Bruen,  his  heirs  or  a^=signs. 
shall  pay  or  tender  to  him,  the  said  party  of  the  second  part, 
his  heirs,  or  assigns,  the  sum  of  $ Sixty  six  12-100  dol- 
lars, in  legal  money,  being  One  Dollar  per  acre  of  the  land 
herein  conveyed,  the  said  party  of  the  second  part,  his  heirs, 
or  assigns,  fhall  and  will  convey  to  said  A.  M.  Bruen,  his 
heirs,  or  assigns,  the  right  to  dig,  mine,  remove  and  ship,  on 
and  from  the  premises,  all  the  Limestone,  Coal,  Iron,  or  other 
minerals  which  may  bo  in  and  upon  said  Lot  No.  28,  together 
with  such  rights  of  wa}',  through,  over,  and  upon  said  L'^t 
No.  28  as  may  be  necessary  to  the  convenient  digging,  minin?. 
removing  and  shipping  of  said  Limestone,  Coal,  Iron  and 
other  minerals,  reserving  only  so  much  thereof  as  may  be 
used  for  domestic  purposes. '^  The  one  in  the  other  deed 
differs  from  it  only  in  respect  to  the  land,  the  re-purchase 
price  and  the  following  limitation  thereof:  *'The  covenant 
respecting  a  reconveyance  of  these  premises  as  before  men- 
tioned is  to  be  null  and  void  after  ninety -nine  years." 

Except  in  one  respect  these  option  clauses  admittedly  fall 
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under  the  condemnation  of  the  rule  against  perpetuties  as 
defined  in  Starcher  Bros,  v.  Duty,  61  W.  Va.  373.  Here  the 
options  were  reserved  to  the  grantor  in  tlie  deeds.  In  Starcher 
Bros.  V.  Difty,  the  optionees  were  strangers  to  the  title.  The 
argument  in  support  of  the  decree  rests  upon  two  submitted 
propositions,  erroneous  definition  of  the  rule  in  the  case  just 
mentioned  and  differentiation  upon  the  dissimilarity  of  rela- 
tions of  the  optionees  to  the  properties. 

The  submission  of  the  first  of  these  propositions  is  accom- 
panied by  an  admission  of  the  existence  of  two  lines  of 
authority  on  the  question  involved,  one  of  which  harmonizes 
with  the  position  the  court  has  taken.  The  rule  itself  as  well 
as  the  divergent  interpretations  thereof  rests  upon  consider- 
ations of  public  policy,  undue  restraint  upon  alienation  of 
property  being  regarded  as  highly  detrimental  to  the  interests 
of  society  in  general.  According  to  one  view,  the  general  wel- 
fare in  this  respect  is  sufficiently  protected  by  inhibition  of 
suspension  of  the  absolute  power  of  alienation,  or  absolute 
suspension  of  such  power,  for  an  unreasonable  period  of  time. 
Such  suspension  occurs  when  the  situation  of  the  property  is 
such  that  nobody  can  sell  or  convey  it,  until  after  the  lapse 
of  that  period.  But  for  the  rule,  such  conditions  could  be 
created.  It  is  unnecessary  here  to  illustrate  the  methods  of 
creating  them.  In  the  opinion  of  other  jurists,  the  rule  goes 
further  and  condemns  limitations  that  clog  alienation  and 
unduly  restrain  it  for  an  unreasonable  length  of  time,  with- 
out absolute  prevention  thereof.  So  interpreted,  it  forbids 
practically  all  executory  limitations,  w-hether  by  will  or  deed, 
that  do  not  vest  within  the  time  arbitrarily  prescribed  as 
being  reasonable,  a  life  or  lives  in  being  and  twenty-one  years 
and  ten  months;  and,  even  though  the  holders  of  the  respec- 
tive rights  have  it  in  thoir  power  to  combine  them  and  put 
the  property  on  the  market,  the  restraint  upon  alienation  is 
deemed  to  be  incompatible  with  the  welfare  of  society  in  gen- 
eral. Such  was  the  situation  in  the  Starcher  and  Duty  case 
The  rule  is  thus  applied  in  England,  Massachusetts,  Maine, 
Pennsylvania,  New  Jersey,  and  Illinois,  and  the  interpreta- 
tion has  the  approval  of  Prof.  Gray,  author  of  a  leading  work 
on  the  subject.    The  books  abound  in  learned  arguments  for 

and  against  the  policy  of  this  broader  scope  of  the  rule,  as 
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well  as  the  support  or  justification  it  has  in  principle  and 
precedents.  Perhaps  in  the  greater  number  of  American 
jurisdictions,  the  narrower  interpretation  prevails,  but  in 
some  of  them  it  has  been  adopted  by  statute. 

It  is  said  the  construction  to  which  this  court  has  com- 
mitted itself  is  inconsistent  with  the  law  respecting  condi- 
tional grants,  a  subsequent  condition  violation  of  which 
forfeits  the  e*state  granted  being  valid,  however  long  it  may 
run  from  the  date  of  the  grant.  But  this  argument  overlooks 
very  important  distinctions.  The  right  or  possibility  of 
reverter  is  regarded  as  a  present  vested  interest  in  the  land, 
not  an  executory  interest  to  vest  in  the  future.  Brattle 
Square  Church  v.  Orant^  3  Gray,  142;  Jones,  Real  Prop. 
Conv.,  sec.  714.  Moreover,  nobody  but  the  grantor  or  his 
heirs,  or  the  successor  of  a  corporate  grantor,  can  enter  for 
the  condition  broken.  Neither  a  stranger  nor  an  assignee  can 
do  so.  Jones,  Real  Prop.  Conv.,  sees.  723  to  728,  citing 
numerous  authorities.  ''And  therefore,  if  an  estate  be  made 
upon  condition  that  upon  such  a  contingent  a  stranger  shall 
enter,  or  the  estate  shall  cease,  and  another  shall  have  it; 
however  this  may  be  so  drawn  as  it  may  be  a  good  condition 
to  give  him,  his  heirs,  etc.,  that  doth  make  the  estate,  an  entry, 
yet  it  cannot  be  good  to  give  the  estate  or  an  entry,  to  a 
stranger."  Shep.  Touch.  127.  *'The  right  of  entry  for 
condition  broken  is  not  assignable  at  common  law."  Jones, 
Real  Prop.  Conv.,  sec.  728 ;  Ruch  v.  Bock  Island^  97  U.  S. 
693.  Hence  the  principle  governing  estates  upon  condition 
subsequent  never  confers  title  by  way  of  executory  limitation. 

Nor  is  the  situation  of  the.  Bruen  heirs  the  same  as  if  their 
ancestor  had  made  a  conditional  grant.  Bruen  parted  with 
all  interest  in  the  land,  and  reserved  only  a  personal  right 
an  option  of  re-purchase,  which,  if  valid,  would  amount  to 
an  executory  limitation,  giving  him,  his  heirs  and  assigns  a 
future,  not  present,  estate  in  the  land  upon  a  contingency,  his 
or  their  election  to  buy  at  a  stated  price.  No  analogy  between 
a  re-purchase  and  an  entry  for  condition  broken  is  perceptible. 
In  the  former  case,  there  is  no  condition,  no  possible  for- 
feiture, and  no  possibility  of  a  reverter  or  right  of  re-entry. 
The  provision  cannot  be  consistently  interpreted  as  anything 
more  or  less  than  an  option  of  purchase,  running  in  one  case 
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forever  and  in  the  other  for  99  years.  From  these  conclu- 
sions, it  results  that  there  is  no  ground  upon  which  the  case 
can  be  distinguished  from  that  of  Starcher  Bros,  v.  Duty, 

The  99  year  limitation  is  too  remote,  for  it  might  have 
extepded  beyond  the  lives  of  all  living  persons  for  whose 
benefit  the  option  was  reserved  and  twenty-one  years  and 
ten  months.  Johnson's  Estate,  185  Pa.  179;  Shellcross' 
Estate,  200  Pa.  122;  Cluipman  v.  Cheney,  191  111.  574; 
Quinlan  v.  Wickman,  233  111.  39;  Andrews  v.  Lincoln,  95 
Me.  541. 

Having  carefully  re-examined  the  principles  of  the  Starcher 
and  Duty  case  and  seeing  no  reason  for  departure  therefrom, 
nor  any  ground  upon  which  this  cause  can  be  distinguished 
from  it,  we  will  reverse  the  decree  complained  of,  overrule 
the  demurrer  and  remand  the  cause. 

Reversed  and  remanded. 


CHARLESTON 

Ross  V.  Kanawha  &  Michigan  Railway  Company. 

Submitted  March  16,  1915.    Decided  April  13,  1915. 

1.  Bailboads — License  to  Cross  Under  Cars — Gratuitous  Agreement, 

Wliere  a  railway  company,  solely  at  the  instance  and  for  the  con- 
venience of  persons  having  no  connection  with  its  business;  gratui- 
toaslj  agrees  to  separate  cars  which  it  stores  on  its  side  tracks,  so 
that  such  persons  may  cross  the  tracks  at  a  particular  place,  a 
license  or  permission  to  cross  over  or  under  the  cars  when  not  so 
separated  is  not  thereby  given,     (p.  199). 

2.  Same — "Trespasser" — Person  Crossing  Under  Cars, 

One  who  without  permission  crawls  under  cars  of  a  railway  com- 
pany, left  standing  on  its  tracks  at  a  place  not  a  public  crossing,  is 
a  mere  trespasser,     (p.  200). 

3.  Negligence — *^ Licensee" — Attendant  Bisks. 

A  person  exercising  a  privilege  which  exists  solely  for  his  own 
convenience  or  benefit  is  a  bare  licensee  subject  to  all  attendant 
risks,     (p.  201). 

4.  Railroads — Duty  to  Treat  Place  as  Public  Crossing — Invitation  or 

Bight. 

In  order  to  impose  on  a  railway  company  the  duty  to  treat  a  place 
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as  a  public  crossing,  those  who  use  it  as  a  crossing  must  do  so  under 
legal  right  or  at  the  invitation  of  the  company.  Mere  license  or 
permission  to  cross  the  tracks  ^f  a  railway  company  is  not  equivalent 
to  an  invitation,     (p.  202). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  Chloe  Ross,  who  sues,  etc.,  against  the  Kanawha 
&  Michigan  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error. 

Reversed,  and  new  trial  awarded. 

W.  N.  King  and  Leroy  Allehach,  for  plaintiff  in  error. 
Dillon  if'  Nuckolls,  for  defendant  in  error. 

Robinson,  President: 

In  this  case  the  plaintiff  is  a  little  girl,  twelve  years  old 
at  the  time  of  her  injury,  suing  for  the  recovery  of  damages 
from  a  railway  company  because  of  the  loss  of  her  left  leg. 
From  a  judgment  in  her  favor  the  railw^ay  company  brings 
error. 

Plaintiff  lived  in  a  mining  village  which  was  made  up  of 
the  plant,  store,  dwellings,  and  club  house  of  the  coal  com- 
pany there  operating.  She  w^as  the  daughter  of  an  employee 
of  the  coal  company,  living  in  one  of  the  dwellings.  The  coal 
operation,  store,  and  dwellings  were  on  one  side  of  the  rail- 
way, the  club  house  on  the  other.  The  latter,  living  quarters 
for  the  coal  company  oflBcials  and  others,  was  almost  directly 
opposite  the  store.  Through  the  village  the  railway  com- 
pany maintained  five  tracks,  a  main  line  wuth  two  tracks  on 
each  side  of  the  same.  The  side  tracks  were  largely  used 
for  storing  cars  needed  in  the  transportation  of  coal  from  the 
several  mines  in  the  vicinity.  Tn  going  to  the  club  house  from 
the  main  part  of  the  village,  it  was  of  course  more  convenient 
to  go  directly  across  these  tracks  than  to  use  a  public  crossing 
located  several  hundred  yards  above.  On  the  day  plaintiff 
was  injured,  she  had  been  to  the  club  house  to  deliver  milk 
which  her  parents  sold  there.  On  her  way  from  her  home 
to  the  club  house  she  found  cars  standing  on  the  side  tracks, 
with  no  openings  between  them,  as  was  usually  the  case,  and 
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crawled  under  them,  or  between  them  at  the  couplings.  She 
had  begun  to  return  the  same  way  when  the  long  string  of 
cars  standing  on  the  track  nearest  the  club  house,  under 
couplings  of  which  she  was  crawling,  was  started  by  an  engine 
attached  thereto  at  a  distance  so  far  she  could  not  have  seen 
it  Just  as  the  cars  were  about  to  be  moved,  a  trainman  who 
was  standing  on  the  other  side  from  that  whence  she  came, 
noticed  her  and  told  her  to  get  back.  It  was  too  late.  Before 
she  could  return,  the  wheels  crushed  her  leg  so  that  it  wa& 
necessary  to  amputiite  the  same. 

Out  of  convenience  it  was  usual  for  persons  to  travel  di- 
rectly across  the  tracks  between  the  store  and  the  club  house, 
going  over  or  under  the  cars  whenever  the  side  tracks  were 
blocked  by  them.  The  little  girl  had  frequently  gone  over 
there  in  her  duty  of  delivering  milk.  The  general  superin- 
tendent of  the  railway  company  had  gratuitously  agreed  with 
the  superintendent  of  the  coal  company  to  keep  the  way  open 
for  the  convenience  of  the  coal  company  and  its  employees 
by  separating  the  cars  when  they  were  left  on  the  side  tracks. 
But  this  agreement  was  neglected  and  had  not  been  well 
fulfilled. 

(1)  The  theory  of  plaintiff's  counsel,  embodied  in  the 
main  instruction  given  to  the  jury  on  behalf  of  plaintiff,  is 
that  by  rea.son  of  the  agreement  of  the  railway  company  to 
separate  the  cars,  plaintiff  was  not  a  trespasser  but  a  licensee, 
and  that  therefore  defendant  owed  her  the  duty  of  reasonable 
care.  Upon  a  true  view  of  the  facts  proved  this  instruction 
was  inapplicable,  misleading,  and  erroneous.  It  as  much  as 
told  the  jury  that  an  agreement  to  separate  the  cars  gave 
plaintiff  license  to  crawl  under  the  cars  if  they  were  not 
separated.    The  agreement  gave  plaintiff  no  such  license. 

Plaintiff  proved  only  that  by  consent  of  the  railway  com- 
pany she  had  permission  to  cross  when  the  cars  were  sepa- 
rated. No  other  license  was  granted  to  any  one.  There  is 
not  a  word  in  the  case  implying  that  the  railway  company 
consented  with  the  coal  company  that  agents  and  servants 
of  the  latter  might  climb  over  or  crawl  under  the  cars  in  case 
the  railway  company  failed  to  separate  them.  Indeed  it  is 
inconceivable  that  any  oflScial  connected   with   the  railway 

company  would  consent  to  such  a  thing.    Clearly  the  failure 
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of  the  railway  company  to  separate  the  cars  did  not  give  any 
one  a  more  extended  license  than  that  which  was  actually 
granted.  That  license,  as  we  have  said,  was  only  to  cross  the 
tracks  between  separated  cars. 

It  must  be  noticed  that  the  duty  of  a  railway  company  at 
a  public  crossing  is  not  involved  in  this  case.     If  that  were 
so,  the  case  might  be  different.    It  is  not  even  contended  that 
the  crossing  was  a  public  one.    The  evidence  is  too  clear  that 
it  was  not.     The  railway  company  had  refused  to  establish 
.a  public  crossing  at  the  place.    Thereafter,  at  the  insistence 
lof  the  coal  company,  wholly  for  the  benefit  and  convenience 
*of  the  coal  company  and  its  employees,  the  railway  company 
consented  merely  to  separate  the  cars  when  placed  on  the  side 
tracks,  so  that  persons  could  pass  between  them.    This  consent 
in  no  way  related  to  any  benefit  or  advantage  to  the  railway 
•company.     It  had  no  station  at  the  place.     In  any  view  the 
•  evidence  establishes  nothing  else  than  a  mere  permission  by 
the  railway  company  that  persons  might,  without  invitation 
on  its  part,  cross  the  side  tracks  from  the  store  to  the  club 
house  between  cars  to  be  separated  thereon.    We  confess  hav- 
ing tried  to  reason  more  than  this  out  of  the  facts  and  eir- 
£umstances  proved.    But  that  can  not  be  done. 

{2)  It  is  clear  that  this  little  girl  in  doing  that  which 
l)rought  her  injury  was  a  mere  trespasser.  She  had  no  per- 
mission or  license  to  crawl  under  or  between  the  cars. 
Defendant  owed  her  only  the  duty  that  railway  companies 
owe  to  trespassers.  Even  to  trespassers,  under  some  cir- 
cumstances, a  railway  company  owes  duty  not  to  injure.  If 
the  train  men  knew,  or  in  reason  should  have  known,  that 
plaintiff  was  on  the  track  under  or  between  the  ears,  it  was 
certainly  actionable  negligence  for  them  to  move  the  ears 
while  she  was  in  such  position.  Whether  the  case  warranted 
a  submission  to  the  jury  on  any  theory  of  duty  to  a  child 
trespasser  we  need  not  say.  It  was  not  so  submitted.  As  the 
case  must  be  remanded  for  new  trial,  in  which  the  evidence 
may  be  different,  we  do  not  think  it  necessary  to  speak  fur- 
ther in  this  particular.  Though  it  may  have  been  error  to 
overrule  defendant's  motion  to  exclude  plaintiff's  evidence, 
defendant  offering  none,  still  we  do  not  have  the  case  on 
demurrer  to  the  evidence  calling  for  final  judgment  here. 
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Nor  can  we  see  clearly  that  plaintiflf  may  not  make  a  better 
case  on  another  trial.  Notwithstanding  conflict  in  our  decis- 
ions, the  proper  practice  is  to  award  new^  trial  in  such  case. 
Hoylman  v.  EaUway  Co,,  65  W.  Va.  264. 

(3)  Even  if  the  agreement  proved  could  be  construed  to 
have  licensed  plaintiff  to  climb  over  or  craw4  under  the  cars 
when  ncrt  separated,  or  if  plaintiff  had  been  crossing  between 
separated  cars  when  she  was  injured,  in  neither  case  w^ould 
she  have  been  such  a  protected  licensee  as  the  instruction 
tended  to  mislead  the  jurj''  to  believe  she  was.  She  would 
have  been  only  a  bare  licensee,  subject  to  the  risks  w^hich  per- 
tained to  the  exercise  of  the  license.  For  she  was  there  w'holly 
for  her  own  business  or  convenience.  Her  being  there  was  not 
by  invitation  of  the  railway  company.  In  a  legal  sense,  the 
railway  company  had  nothing  to  do  with  her  being  there, 
except  to  permit  it.  **A  case  of  invitation  exists  where  one 
goes  upon  premises  for  the  common  interest  or  mutual  ad- 
vantage of  both  parties,  but  if  such  privilege  exists  for  the 
mere  pleasure  and  benefit  of  the  party  exercising  it,  there  is 
simply  a  case  of  license.*'  1  Kinkead  on  Torts,  sec.  318. 
**A  mere  naked  license  or  permission  to  enter  the  premises 
will  not  create  a  duty  in  favor  of  the  person  entering,  or 
impose  upon  the  owner  or  tenant  w^ho  grants  the  license  an 
obligation  to  provide  against  dangers  or  accidents  which 
may  arise  out  of  the  existing  condition  of  the  premises;  for 
the  licensee  goes  upon  the  premises  subject  to  all  the  dangers 
attending  his  going;  and  so  enjoys  the  license  subject  to  its 
concomitant  perils."    Buswell  on  Personal  Injuries,  sec.  79. 

True,  our  cases  hold  that  a  railway  company  owes,  under 
certain  circumstances,  the  duty  of  reasonable  care  to  a  young 
child  on  or  in  dangerous  proximity  to  its  tracks.  But  when 
there  is  such  duty,  it  can  not  arise  out  of  some  bare  license 
the  child  may  have.  It  rests  on  other  grounds,  and  is  deter- 
minable by  the  particular  facts  and  circumstances.  Yet  the 
in.«truction  in  this  case  gave  great  force  to  a  license  which, 
if  the  same  had  been  applicable,  was  only  a  bare  license  on 
which  could  be  based  no  right  of  recovery  for  failure  to 
exercise  ordinary  care.  The  instruction  contained  a  most 
erroneous  and  prejudicial  theory.  The  real  question  pre- 
sented in  the  case  as  made  was  whether  under  the  facts  and 

76  W.  Va. 


202  Ross  V.  Railway  Co,  [April  1915. 

circumstances  appearing  the  railway  company  owed  duty  to 
the  child  as  a  trespasser  on  the  tracks  and  had  failed  to  fulfil 
the  duty.  Properly  the  case  could  only  be  tested  on  this 
theory. ' 

(4)  Counsel  for  plaintiff  contend  that  though  the  crossing 
was  not  a  public  one,  yet  it  was  one  where  the  railway  com- 
pany owed  the  same  duty  of  care  that  pertains  to  a  pubhc 
crossing.  We  readily  see  that  this  proposition  ignores  the 
fact  that  only  a  bare  permission  to  cross  between  separated 
cars  had  been  given.  But  suppose,  as  plaintiff's  counsel  infer, 
that  the  consent  granted  embraced*  permission  that  persons 
might  cross  the  tracks  though  the  cars  were  not  separated; 
still  that  would  not  make  the  place  a  crossing  entailing  the 
same  duty  on  the  railway  company  as  at  a  public  one.  A 
bare  permission,  not  an  invitation  or  legal  right,  existed. 
That  the  railway  company  allowed  people  to  cross  did  not 
put  on  it  public  crossing  duty.  The  mere  naked,  license  or 
permission  relied  on  in  this  ca^e  will  not  do  that.  **  Although 
the  place  is  used  repeatedly  and  frequently  as  a  crossing  with 
the  mere  silent  acquiescence  of  the  company,  or  with  the 
know^ledge  and  simply  passive  permission  of  the  company,  it 
would  seem  that  the  traveler  who  uses  it  is  at  most  a  bare 
licensee,  who  takes  his  license  with  all  its  concomitant  risks 
and  perils,  and  as  a  general  rule,  the  company  owes  him  no 
duty  greater  than  that  which  is  due  to  a  trespasser.  In 
order  to  impose  upon  the  company  the  duty  to  treat  a  place 
as  a  public  crossing,  those  who  use  the  place  as  a  crossing 
must  either  have  a  legal  right  to  so  use  it,  or  must  use  it  at 
the  invitation  of  the  company,  and  neither  sufferance,  nor 
permission,  nor  passive  acquiesence  is  equivalent  to  an  invita- 
tion." 3  Elliott  on  Railroads,  sec.  1154.  That  a  railway 
company  does  not  owe  public  crossing  duty  to  a  bare  licensee 
or  trespasser  on  its  tracks,  has  long  been  settled  in  this  juris- 
diction. Brally  v.  Railtmy  Co,,  66  W.  Va.  462;  Melton  v. 
Railimy  Co.,  64  W.  Va.  168;  Huff  v.  Railway  Co.,  48  W.  Ta. 
45 ;   Spicer  v.  Railimy  Co.,  34  W.  Va.  514. 

We  do  not  deem  it  essential  to  take  up  other  matters  sub- 
mitted in  argument.  The  judgment  will  be  reversed,  the 
verdict  set  aside,  and  a  new  trial  awarded. 

Reversed,  and  new  trial  au>arded, 
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CHARLESTON 

Stoddard  and  Stuart,  Rec'rs.,  v.  Jarrett. 

Submitted  March  24.  1915.     Decided  April  20,  1915. 

1.  BuiLDiNa  and  Loan  Associations — Money  Advanced  on  Unnnatwred 

Stock — Contract  to  Bepay — Usury. 

A  contract  iritb  a  building  and  loan  association  for  the  repayment 
of  money  advanced  upon  unmatured  stock,  which  provides  for  pay- 
ment of  the  premium  bid  for  the  loan,  not  in  a  lump  sum  but  in 
monthly  installments  for  a  definite  time,  is  not  usuifious.     (p.  205). 

2.  E<juiTY — Answer — Time  for  Filing, 

Defendant  may  file  his  answer  at  any  time  before  final  decree,  (p. 
206), 

3.  Saitb — Commissioner's  Eeport — ExcepiioM — Time  for  Taking, 

It  is  no  abuse  of  discretion  to  permit  exceptions  to  be  taken  to  a 
commissioner's  report  before  it  is  acted  on  .by  the  court,  although 
several  terms  have  passed  since  its  filing,     (p.  206). 

(Robinson,  President,  and  Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Taylor  County. 

Suit  by  Josiah  C.  Stoddard  and  others,  receivers,  etc., 
against  Linnie  Jarrett  and  others.  From  a  decree  for  defend- 
ants, plaintiffs  appeal. 

Reversed  and  remanded. 

Wardfr  dr  Kohinson,  and  Forrest  W.  Brown,  for  appellants. 
John  L.  Htchmcr,  for  appellees. 

WiLLL\MS,  Judge: 

Plaintiffs,  receivers  of  the  Washington  National  Building 
&  Loan  Association,  have  appealed  from  a  decree  of  the  cir- 
cuit court  of  Taylor  county,  rendered  in  their  favor  on  the 
28th  of  October,  1913,  on  the  ground  that  the  amount  of 
money  decreed  them  is  less  than  they  are  entitled  to.  The 
suit  was  brought  in  1907  by  the  aforesaid  building  and  loan 
association  to  enforce  the  lien  of  a  trust  deed  executed  by 
Linnie  Jarrett  and  Absalom  Jarrett,  her  husband,  to  Josiah 
C-  Stoddard  and  Addison  G.  DuBois,  trustees,  dated  March  1, 

1898.  upon  certain  real  estate  in  the  city  of  Grafton,  in  trust 
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to  secure  the  payment  of  a  conditional  l)ond  of  same  date 
for  $4,000,  made  by  the  grantors  to  said  building  and  loan 
association.  ]Mrs.  Jarrett  had  subscribed  for  twenty  shares  of 
stock  in  the  association,  and  had  obtained  an  advancement  of 
$2,000.  The  conditions  of  the  bond  were,  that  she  would 
repay  to  the  association,  its  successors  and  assigns,  in  thf 
manner  provided  by  its  charter  and  by-laws,  the  sum  bor- 
rowed, as  follows:  First,  sixty  cents  per  share  each  month, 
as  dues ;  second,  fifty  cents  per  share  each  month,  as  interest 
on  the  money  loaned ;  and  third,  fifty  cents  per  share  a  month 
as  premium  bid  by  her  for  the  loan.  She  also  bound  herself 
to  pay  such  fines,  charges  and  assessments  as  may  be  impoj^ed 
under  the  charter,  by-laws  and  regulations  of  the  association, 
and  all  taxes,  insurance  premiums  and  assessments  on  the 
real  estate  given  as  security  for  the  faithful  performance  of 
her  obligations.  Payments  were  to  continue  until  such  time 
as  said  shares  of  stock  should  be  fully  paid  up.  The  bond, 
as  well  as  a  by-law  of  the  association,  provided  that  no  pay- 
ment on  account  of  stock  or  premiums  should  be  exacted  for 
a  longer  period  than  eighty-four  months,  but  that,  if  the 
stock  did  not  mature  in  that  time,  then  six  per  centum  per 
annum  should  be  paid,  in  monthly  installments,  on  the  money 
advanced  on  the  stock  until  it  matured,  at  which  time  all 
payments  were  to  cease,  and  the  deed  of  trust  securing  the 
bond  caneelled.  The  bond  and  by-laws  also  provided,  that  if 
default  be  made  and  permitted  to  continue  for  three  months, 
without  paying  all  interest,  premiums  and  monthly  dues  on 
stock,  and  fines  for  the  nonpayment  thereof,  then  credit  on 
the  advancement  was  to  cease,  and  the  advancement,  with 
interest  thereon,  the  monthly  dues  and  fines  were  to  be  con- 
sidered as  presently  due  and  payable.  The  terms  of  the  trust 
deed  conformed  to  the  conditions  ^nd  provisions  of  the  bond. 

]\rrs.  Jarrett  subscribed  for  twenty  shares  of  stock  in  1893, 
and  on  the  1st  of  March,  1898,  was  granted  the  aforesaid  loan. 
She  paid  the  monthly  interest,  premiums  and  dues  on  the 
stock  until  October,  1900,  when  she  defaulted. 

The  cause  was  referred  to  a  commissioner  to  ascertain  and 
report  the  balance  due  plaintiff.  He  completed  his  report 
on  the  15th.  and  filed  it  on  the  27th  of  April,  1908.  showing  a 
balance  due  the  said  building  and  loan  association  on  that 
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date  of  .^1,021.70.  Xo  further  proceedings  were  had  in  the 
cause  until  26th  of  April,  1911,  at  which  time  plaintiff  moved 
for  a  final  decree.  Mrs;  Jarrett  and  her  husband  appeared, 
tendered  their  joint  answer  and  exceptions  to  the  commis- 
sioner's report,  and  were  permitted  to  file  same,  over  the 
objections  of  plaintiff;  and  the  cause  was  continued,  with 
permission  to  both  plaintiff  and  defendants  to  take  further 
proof.  In  the  meantime,  the  business  of  said  association  had 
been  committed  by  the  corporation  court  of  Alexandria,  Vir- 
ginia, and  by  the  United  States  Circuit  Court  for  the  Northern 
District  of  West  Virginia,  to  Josiah  C.  Stoddard  and  Douglas 
Stuart,  receivers,  with  authority  to  sue  to  collect  its  assets. 
They  filed  their  petition  in  this  cause  and  were  substituted  as 
plaintiffs. 

The  cause  was  finally  heard  on  the  28th  of  October,  1913, 
on  the  commis<?ioner's  report  and  exceptions  thereto,  and  the 

eourt  re-stated  the  account  as  follows,  viz. : 

** Amount   of   Loan $2000.00 

' '  Credits 

''Amount  of  Dues  Paid $1008.00 

''Interest  on  dues  at  6  per  cent  for  three  and 

one-half    years    (average    time    between    Nov. 

1st,  1893  and  Oct.  31st,  1900) 214.20 

"Amount  of  Premiums  Paid 320.00 

"Interest  on  permiums  at  6  per  from  Feb.  Ist, 

1898  to  Oct.  31st,  1900 28.05 

■ 

$1570.25 

"Balance  due  as  of  Oct.  31st,  1900 $  429.75 

"Interest  on  same  at  6  per  cent  from  Oct.  31st, 
1900,  to  October  27th,  1913 335.20 

"Balance  due  plaintiffs  from  defendants,  Octo- 
ber 27,   1913    $  764.95'^ 

and  decreed  accordingly. 

It  thus  appears  that  the  court  not  only  gave  ^Irs.  Jarrett 
full  credit  for  all  monthly  dues  she  had  paid  on  stock  sub- 
scription, from  the  time  she  became  a  subscriber  until  she 
defaulted,  but  also  allowed  her  interest  on  the  same,  and  on 
the  premiums  paid,  at  six  per  cent  per  annum.  The  trans- 
actions was  treated  as  one  between  ordinary  debtor  and  cred- 
itor, and  ^Irs.  Jarrett  given  credit  for  the  monthly  dues  and 
premiums  paid,  as  if  they  were  partial  payments,  apparently 
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on  the  theory  that  the  contract  was  usurious.  But  it  was 
not  usurious.  The  length  of  time  beyond  which  the  montlilv 
premiums  bid  for  the  loan,  were  not  to  be  paid,  being  fixed 
at  not  more  than*  eighty-four  months,  by  the  by-laws  and 
the  terms  of  the  bond,  relieved  the  contract  from  the  charge 
of  usury.  There  \\'as  no  uncertainty  as  to  the  maximum 
amount  of  premium  the  borrower  would  be  required  to  pay 
for  the  loan ;  it  could  be  ascertained  by  a  simple  calculation. 
Such  a  contract  by  a  building  and  loan  association  is  not  in 
violation  of  Section  26,  Ch.  54,  Code  1913,  and  is  not  usurious. 
This  point  has  been  decided  in  numerous  cases,  and  needs  not 
to  be  elaborated  in  this  opinion.  See  the  following  eases: 
Thompson  v.  The  Nat'l.  Mutual  B,  &  L,  Ass'n,,  57  W.  Ya. 
551;  Burkheimer  v.  Same,  59  W.  Va.  209;  Tahaney  v.  Wasft. 
NaVL  B:  &  L,  Ass'n.,  59  W.  Ya.  296;  and  Brou-n,  Trustee, 
v.  Rockey,  60  W.  Va.  268. 

The  ultimate  success  of  a  building  and  loan  association 
depends  upon  each  stockholder  paying  his  dues;  and  a  mem- 
ber who  has  secured  an  advancement  from  the  association 
upon  his  stock  will  not  be  permitted  to  gain  an  advantage 
over  the  others  by  defaulting  in  his  payments.  The  court 
stated  the  account  on  an  improper  basis,  which  gives  ^Irs. 
Jarrett  an  advantage  over  other  stockholders  who  coxitinued 
to  pay  their  monthly  dues  to  the  association.  Her  exceptions 
to  the  commissioner's  report  should  have  been  overruled,  and, 
none  having  been  taken  thereto  by  plaintiff,  the  report  should 
have  been  confirmed,  and  a  decree  rendered  in  favor  of  plain- 
tiffs  for  the  amount  therein  found,  including  interest  to  the 
date  of  the  decree.  Plaintiffs'  debt  was  the  first  lien.  A 
second  lien  was  decreed  upon  the  property  in  favor  of  Melville 
Peck,  as  to  which  there  is  no  complaint. 

It  was  not  error  to  permit  defendants  to  file  their  answer, 
although  the  case  had  been  pending  for  four  years.  They 
could  file  their  answer  any  time  before  final  decree.  Sec.  53. 
Ch.  125,  Code.  Nor  was  it  an  abuse  of  discretion  to  permit 
exceptions  to  be  taken  to  the  commissioner's  report,  after 
many  terms  of  court  had  intervened  between  its  filing  and 
the  date  of  the  exceptions.  The  statute  authorizes  the  grant- 
ing of  such  permission,  at  any  time  after  the  report  is  filed, 
and  before  it  is  acted  on.    Sec.  7,  Ch.  129,  Code. 
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The  decree  will  be  reversed,  in  so  far  only  as  it  ascertains 
the  amount  of  plaintiffs'  lien,  as  of  October  27,  1913,  to  be 
$764.95,  and  in  all  other  respects  it  will  be  affirmed;  and 
this  court  will  enter  a  decree  changing  the  amount  of  plain- 
tiffs' lien,  as  of  October  27,  1913,  to  $1,366.19,  which  sum  is 
ascertained  by  calculating  the  interest  on  $964.83,  the  balance 
found  hy  the  commissioner,  as  of  November  21,  1906,  from 
that  time  to  the  date  of  the  final  decree.  And  the  cause  will 
be  remanded  for  further  proceedings.  Plaintiffs  are  entitled 
to  costs. 

Reversed  and  remanded. 


CHARLESTON 

Harbebt  v.  Hope  Natural  Gas  Co. 

Submitted  fJanuary  19,  1915.    Decided  April  20,  1915. 

1.  Covenants — Oil  and  Gas  Leaae — Construction — Covencnt  Sunning 

With  the  Land. 

A  stipulation,  in  an  oil  and  gas  lease,  that,  if  gas  is  found  in 
paying  quantities,  the  lessor  shall  have  free  gas  for  domestic  pur- 
poses, by  making  his  own  connection,  is  a  covenant  running  with  the 
land,  but  is  not,  necessarily,  to  be  performed  on  the  land.     (p.  211). 

2.  Mines  and  Minerals — Oil    and    Gas    Lease — Construction — Deter- 

mination of  Intention, 

Consumption  of  the  gas  not  being  confined  to  a  dwelling  house  on 
the  leased  premises,  by  the  terms  of  the  lease,  the  place  of  con- 
sumption is  one  of  intention,  to  be  determined  by  the  facts  and  cir- 
cumstances relating  to  the  subject  matter  of  contract,  known  to 
the  parties  at  the  time,  and  by  their  subsequent  conduct  in  the 
execution  thereof,  indicating  such  intention,     (p.  211). 

3.  Same — Oil  and  Gas  Lease— Construction  by  Contract. 

If,  after  a  producing  gas  well  is  drilled  on  the  lease,  the  lessor's 
grantee  and  assignee  of  the  free  gas  right  applies  to  the  lessee's 
assignee  of  the  lease  for  free  gas  for  use  in  his  dwelling  house,  not 
situate  on  the  lease,  and  such  assignee,  through  its  agents,  having 
knowledge  of  the  facts,  permits  him  to  tap  one  of  its  gas  lines  in  the 
vicinity  of  such  well,  but  not  connected  with  it,  and  to  use  gas 
therefrom  for  a  long  period  of  time,  such  conduct  evidences  a 
practical  construction  of  the  covenant,  and  is  an  implied  admission 
of  the  covenantee's  right  to  consume  the  gas  elsewhere  than  on  the 
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lease,  but  not  of  his  right  to  free  gas  from  wells  other  than  those 
on  the  leased  premises,     (p.  211). 

4.     Trial — Instruction — Bequest — Breach  of  Covenant, 

In  sneh  case^.the  assignee  of  the  covenantor  may  be  enjoined  from 
interfering  with  the  rights  of  the  lessor's  grantee  to  make  eoD- 
neotion  with,  and  obtain  gas  from  a  well  on  the  leased  premises. 
(p.  211). 

(RoBiNSOX,  President,  dissenting.) 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court.  Doddridge  County. 
Suit  by  Elmus  E.  Harbert  against  the  Hope  Natural  Gas 
Company.     From  a  decree  lor  defendant,  plaintiff  appeals. 

Iicvers(d  and  nndend, 

Hofner  Sirosuidcr,  for  appellant. 

A.  B.  Fhmiifg,  Chas.  Po\v€lL  and  KtmhJc  White,  for 
appellee. 

Williams,  Jidge: 

Plaintiff  brought  this  suit  against  the  Hope  Natural  Gas 
Company,  praying  that  it  be  enjoined  from  interfering  with 
his  right  to  take  and  use,  for  domestic  purposes,  free  of 
charge,  the  gas  from  defendant 's  gas  well  situate  on  his  land. 
A  temporary  injunction  was  awarded:  and  defendant  gave 
notice  that  it  would  move  for  its  dissolution.  Plaintiff  ap- 
peared and  resisted  the  motion,  which  was  heard  by  the  judge 
in  vacation,  upon  the  bill,  answer  and  affidavits  taken,  pn> 
and  con :  and  the  judge  to«  k  time  to  consider  thereof.  On 
the  2oth  of  Fcl  ruary.  1911.  at  a  >peoial  term  of  court,  he 
overruled  the  niftii  n,  and  continueil  the  injunction  in  force, 
until  further  order  of  tlie  court.  The  cause  was  thereafter 
fully  matured,  and  heard  upon  the  pleadings  and  numerous 
dt  j^«  sitirns  taken  by  the  re^j^-vlive  parties,  and  a  final  decree 
entered  on  the  L'Sth  of  SepteJiiber.  191  o,  holding  that  plaintiff 
was  entitled  to  gas  from  defendant's  well  for  domestic  pur- 
ports, free  of  charge,  to  Ve  e»  n<um«Hl  on  the  land  on  which  the 
well  was  situate,  aiul  not  elstwhere,  and  dissolving  the  in- 
junction and  dismissing  plaintiff's  bill :  and  he  has  appealed. 

The  land,  deseril  rd  as  c^  niaining  221.47  acres  and  situate 
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in  Doddridge  county,  was  conveyed  to  plaintiff  by  W.  H.  H. 
Lyon  and  wife  on  the  9th  of  February,  1906.    It  was  subject 
to  an  oil  and  gas  lease  made  by  the  grantors  to  the  South  Penn 
Oil  Company,  in  1902.    In  addition  to  the  usual  oil  and  gas 
rentals,  which,  for  each  gas  well,  Avas  $400  a  year,  the  lease 
contained  this  clause:     **If  gas  is  found  on  this  farm  in 
paying  quantities  the  first  party  shall  have  gas  free  of  charge 
for  domestic  purposes  by  making  their  own  connections  at 
their  own  risk."     In  the  conveyance  to.  plaintiff,  Lyon  ex- 
cepted and  reserved  the  Pittsburg  stratum  of  coal,  and  all 
the  oil  and  ^as  in  and  under  the  land,  together  with  mining 
rights,  for  exploring  for,     and  removing  said  minerals,  but 
the  right  to  free  gas  for  domestic  purposes  was  expressly  con- 
veyed;  and  the  deed  further  provided  that,  if  Lyon  should 
make  any  other  or  further  oil  and  gas  lea^se,  he  was  to  make  a 
similar  reservation  of  free  gas  for  plaintiff's  benefit.    When 
Lyon  leased  to  the  South  Penn  Oil  Company  he  was  living 
on  another  tract  of  land  situate  about  two  miles  from  the 
one  leased ;   and  the  only  building  on  the  leased  tract  was  a 
tvvo-room,  log  cabin,  a  story  and  a  half  high.    As  to  whether 
it  was  occupied  by  anyone  at  that  time,  the  evidence  is  con- 
flicting, ^Ir.  Lyon  says  he  thinks  his  son  was  then  living  in 
it,  but  he  is  not  certain.     At  the  time  of  the  conveyance  to 
plaintiff,  he  also  was  living  on  another  tract  of  land,  separate 
from  that  on  which  Lyon  lived,  situate  about  a  mile  from  the 
leased  land,  and  continued  to  reside  thereon. 

In  the  year  1904,  the  South  Penn  Oil  Company  assigned  to 
the  Hope  Natural  Gas  Company  the  gas  and  mining  rights  in 
connection  therewith,  on  the  Lyon  land ;  and,  in  1905,  it  drilled 
a  producing  gas  wtU  thereon.  In  the  latter  part  of  1906,  plain- 
tiff applied  to  it,  through  its  agents  in  the  field,  for  gas  from 
the  well  for  domestic  purposes ;  and,  in  January  'Or  February, 
1907,  his  line  was  connected  with  one  of  defendant's  pipe 
lines  which  connected  with  other  wells  than  the  well  on  the 
Lyon  tract.  He  continued  to  use  the  gas  thus  supplied  until 
be  was  disconnected  by  defendant  on  June  13,  1910.  He 
thereupon  moved  his  line,  and  connected  it  up  with  the  J.  0. 
Ice  line  which  was  fed  by  the  gas  well  on  the  Lyon  tract; 
and  he  was  again  cut  loose.  He  then  brought  this  suit  to 
enjoin  defendant  from  interfering  with  his  right  to  connect 
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his  pipe  line  with  the  well  on  the  Lyon's  farm,  and  for  gen- 
eral relief.  The  bill  avers  that,  at  the  date  of  the  lease  to 
the  South  Penn  Oil  Company,  Lyon  was  not  living  on  the 
leased  land ;  that  in  November,  1906,  plaintiff  applied  to  de- 
fendant for  free  gas,  for  domestic  purposes,  to  be  used  in  the 
dwelling  house  in  which  he  now  lives;  that  defendant  per- 
mitted him  to  take  and  use  it  from  one  of  its  lines,  not  con- 
nected with  the  Lyon  well,  until  sometime  in  June,  1910. 
when  his  line  was  disconnected ;  and  that  he  thereafter  con- 
nected with  the  well  on  the  Lyon  farm,  and  was  again  dis- 
connected. None  of  these  allegations  are  denied,  and  most 
of  them  are  expressly  admitted  in  defendant's  answer.  The 
bill  also  avers  that  plaintiff  has  not  consumed  any  more  gas 
in  his  dwelling  house,  where  he  now  lives,  than  he  would  have 
consumed,  if  he  had  lived  on  the  leased  premises.  This  aver- 
ment is  not  denied,  but  is  alleged  to  be  immaterial. 

Defendant  has  taken  much  evidence  to  prove  that  the  con- 
nection with  its  line  was  made  without  authority ;  and  there 
is  some  conflict  in  the  testimony,  as  to  which  one  of  defend- 
ant's agents  did  make  the  connection.  But,  in  view  of 
defendant's  admission,  it  is  unnecessary  to  consider  this 
conflicting  testimony.  That  defendant  knew  plaintiff  was 
connected  with  its  line,  and  was  using  gas,  free  pf  charge,  in 
his  dwelling  house,  not  on  the  leased  premises,  is,  we  think, 
abundantly  shown.  All  of  its  field  agents,  who  had  charge 
of  its  lines  in  that  vicinity  during  the  time  plaintiff  was  using 
gas,  must  have  known  that  he  was  consuming  it  off  the  leased 
land.  A  letter  to  plaintiff  from  defendant's  home  oflSce  in 
Pittsburg,  written  by  John  Q.  Pew,  its  vice-president,  on 
December  30,  1908,  exhibited  with  plaintiff's  deposition, 
proves  that  it  knew  he  was  using  gas,  free  of  charge,  from 
its  line.  In  this  letter  Mr.  Pew  complains  of  leakage  in 
plaintiff's  pipe  line  and  of  using  an  open  outside  light;  and 
he  closes  by  saying:  **We  do  not  object  to  your  using  an 
outside  enclosed  light  of  a  Welsbach  or  similar  pattern  but 
all  others  must  be  disconnected."  This  letter  was  accom- 
panied by  a  circular  one,  intended  for  consumers  of  gas 
generally,  in  defendant's  territory,  and  it  calls  attention  to 
the  great  waste  of  gas  in  the  field,  on  account  of  leakages  in 
private  lines,  and  to  past  efforts  by  the  legislature  and  public 
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spirited  men  generally,  to  prevent  such  Useless  waste,  and 
requests  the  users  of  gas  to  put  their  pipe  lines  and  appli- 
ances in  good  repair  by  the  20th  of  January,  1909.  This 
letter  was  addressed  to  all  consumers  of  gas  from  defendant  *s 
wells  or  lines,  and  a  copy  of  it,  together  with  the  private 
letter,  was  delivered  to  plaintiff  by  one  of  defendant's  agents. 
It  concludes  with  the  following  clause:  '*In  order  to  secure 
prompt  co-operation  in  this  movement,  the  Hope  Natural 
Gas  Company  offers  the  labor  of  its  own  employees  free  of 
charge  to  you,  to  complete  the  first  repairs  to  your  lines, 
regulators  and  appliances,  after  which  you  will  be  expected 
to  maintain  your  pipes,  etc.,  in  proper  condition  with  reason- 
able care.  The  Company  also  offers  to  furnish  a  new  regu- 
lator at  cost."  Even  if  defendant  did  not  expressly  authorize 
the  connection  to  be  made  with  its  line,  these  letters,  admitted 
by  Mr.  Pew  to  have  been  written  by  him,  prove  a  ratification 
of  its  agent's  act.  It  is,  therefore,  not  material  to  inquire 
which  one  of  defendant's  numerous  field  agents  made  the  con- 
nection ;  that  it  was  done  by  some  one  of  them  is  made  suflBci- 
ently  certain  by  the  evidence. 

Plaintiff,  of  course,  had  not  the  right  to  demand  free  gas 
from  any  of  defendant's  wells,  except  the  one  on  the  Lyon 
tract;  still,  as  long  as  defendant  supplied  him  with  free  gas, 
it  was  immaterial  to  him  where  it  came  from,  provided  it 
cost  him  no  more  to  make  his  connection  with  the  line  or 
well.  But  his  right  was  limited  to  the  wells  on  the  Lyon 
land;  and  he  could  demand  that  he  be  supplied  with  gas 
therefrom,  on  making  his  own  connection,  so  long  as  he  owned 
the  surface  of  the  Lyon  tract,  and  the  wells  thereon  pro- 
duced gas.  That  the  Lyon  well  was  producing,  at  the  time 
this  suit  was  brought,  is  proven,  by  Mr.  Lyon  who  testified 
that  he  was  still  receiving,  from  defendant,  his  gas  well  rental 
of  $400  per  year.  If  the  well  were  not  flowing  it  would  not 
be  paying. 

Defendant  seeks  to  excuse  itself  for  denying  free  gas  to 
plaintiff,  on  the  alleged  ground  that  it  is  not  bound  by  law, 
or  by  the  terms  of  its  covenant,  to  furnish  free  gas  for  domes- 
tic purposes  to  plaintiff's  dwelling  house  situate  off  the  Lyon 
land.  The  lease  is  silent  as  to  where  the  free  gas  is  to  be 
consumed,  and  defendant  insists  that  the  law  confines  its  use 
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« 

on  the  particular  tract  of  land.     It  urges,  furthermore,  that 
the  covenant  for  free  gas  was  personal  to  the  covenantee  and 
unassignable.     The  latter  claim,  we  think,  is  wholly  unten- 
able.    But  passing  it  for  the  present,  we  ask,  what  possible 
pecuniary  interest  can  defendant  have  in  the  question  where 
the  gas  shall  be  consumed,  so  long  as  it  is  at  no  expense  in 
delivering  it,  and  no  more  is  consumed  at  one  place  than  would 
be  consumed  at  another?     The  question  answers  itself.    De- 
fendant knew,  by  its  agents,  that  plaintiff  lived  off  the  land 
when  he  made  application  for  free  gas;    and  it  also  knew, 
from  the  same  source,  that  he  lived  on  a  different  tract  of 
land  from  that  on  which  Lyon  lived  at  the  time  the  South 
Penn   Oil  Company  covenanted  with  him  for   free  gas  ior 
domestic  purposes.    I^et,  notwithstanding,  it  permitted  plain- 
tiff to  lay  a  private  line,  more  than  a  mile  in  length,  at 
considerable  cost  and  allowed  him  to  connect   with  one  of 
its  pipe  lines,  and  continue  to  use  the  gas  therefrom  for  a 
period  of  three  and  a  half  years.     Presumably,  it  did  so  as 
a  compliance  with  its  obligation  to  perform  what  it  under- 
stood to  be  the  covenant  of  its  assignor,  the  South  Penn  Oil 
Company,  with  Lyon,  without  raising  the  slightest  objection 
thereto,  so  far  as  appears  from  the  record.     If  defendant 
objected  to  the  consumption  of  the  gas  elsewhere  than  on 
the  Lyon   land,   whj^   did   it  not  advise   plaintiff  before  he 
incurred  the  expense  of  laying  his  line?     These  facts  and 
circumstances  clearly  indicate  that  the  objection  now  made, 
is  an  afterthought  with  defendant,  and  tend   to  prove  the 
interpretation  the  parties  placed  upon  the  covenant;    the> 
are  evidence  of  a  practical  construction   of   it.      The  lea^ 
itself  is  silent  as  to  where  the  free  gas  is  to  be  consume<l. 
It  is  clear,  however,  that  the  covenant  is  not  a  mere  personal 
one,  but  a  covenant  running  with  the  land;    as  much  so  as 
the  covenant  to  pay  the  money  rental  on  gas  wells.    It  was  a 
benefit  to  the  land  and  would  have  passed  with  a  grant  of 
the  land.    2  Min.  Inst.,  (2nd  ed.),  pages  167  and  698;  Akin 
v.  Oil  Co.,  41  Atl.  748.     But,  to  avoid  any  question  on  this 
point,  Lyon  expressly  assigned  the  covenant  to  plaintiff,  in 
terms.    He  saw  fit,  however,  to  reserve  to  himself  the  money 
rental  for  the  gas  wells.     Had  he  not  done  so,  it,  too,  would 
have  passed  to  plaintiff  by  the  grant  of  the  land.    A  covenant 
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to  pay  rent  is  one  running  with  the  land;  but,  that  it  is 
such,  does  not  prevent  the  owner  from  passing  title  to  it, 
and  reserving  the  land ;  or,  vice  versa.  Whether  Lyon  could 
have  separated  the  free  gas  covenant  from  the  land,  by  a 
reservation  of  it,  or  by  assigning  it  to  a  stranger  to  the  title. 
Is  a  question  we  are  not  required  to  decide.  But  granting 
that  he  could  have  done  so,  it  still  would  not  indicate  that 
the  covenant  was  not  a  real  covenant,  running  with  the  land. 
He  did  not  do  so,  but  passed  both  the  land  and  the  covenant 
to  plaintiff. 

The  legal  question  presented  for  decision  is  this:  Has 
plaintiff,  owning  both  the  land  and  the  covenant  for  free  gas 
from  the  wells  thereon,  for  domestic  purposes,  the  right  to 
carry  tfie  gas  off  the  land  for  his  consumption  ?  The  covenant 
for  free  gas,  although  running  with  the  land,  is,  nevertheless, 
a  part  of  the  consideration  of  the  lease.  Thornton  on  Oil  and 
Gas,  Sec.  226.  What  right  has  the  lessee  to  say  how  the  lessor 
shall  use  the  consideration,  so  long  as  his  burden  is  not  in- 
creased? A  covenant  running  with  the  land  need  not,  neces- 
sarily, be  performed  on  the  land  itself.  11  Cyc.  1080.  **A 
covenant  is  capable  of  running  with  the  land,  although  not 
directly  to  be  performed  on  it."  Van  Rensselaer  v.  Smithy 
27  Barb.  (N.  Y.)  104.  See  also,  Nornmn  v.  Wells,  17  Wend. 
136.  There  is  certainly  nothing  in  the  public  policy,  which 
would  prohibit  the  owner  of  the  land  and  covenantee  for 
free  gas.  from  consuming  it  off  the  premises;  and  w^e  find 
no  reason  for  so  interpreting  the  lease.  If  the  purpose  was 
to  confine  the  use  of  gas  to  a  dwelling  house  on  the  leased 
premises,  why  did  not  the  covenantor  so  stipulate?  The 
subsequent  conduct  of  the  parties,  given  practical  construc- 
tion to  the  covenant,  indicates  that  they  did  not  so  intend. 
Consiimption  of  the  gas,  elsewhere  than  on  the  land,  does  not 
destroy  the  real  character  of  the  covenant.  The  covenant 
runs  with  the  land  regardless  of  where  the  gas  is  consumed, 
because  it  issues  out  of  the  land  and  is  a  benefit  to  it.  As 
before  stated,  defendant  is  interested  only  in  the  quantity 
consumed.  It  is  bound,  however,  to  furnish  gas  for  one 
dwelling  house  only ;  and  has  a  right  to  demand  that  plain- 
tiff keep  his  pipe  lines  and  appliances  in  good  repair,  and 
use  a  closed  light  on  the  outside,  with  a  Welsbach,  or  some 
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other  approved  burner,  in  order  to  prevent  needless  waste. 
Hall  V.  The  Philadelphia  Co,,  72  W.  Va.  573. 

Defendant's  counsel  have  assigned  cross-error.  One  is  that 
defendant  was  improperly  refused  permission  to  file  an 
amended  answer.  This  was  not  error.  The  amended  answer 
was  tendered  after  the  issues  had  been  made  and  numerous 
depositions  taken,  and  after  the  cause  w^as  ready  for  final  sub- 
mission. Defendant  does  not  show  suflBcient  reason  why  he 
should  have  been  allowed  to  amend.  The  rule  is  much  stricter 
in  regard  to  amending  answ-ers  than  bills.  Ratliff  v.  Somnt'Crs, 
55  W.  Va.  30.  It  is  largely  within  the  discretion  of  the 
chancellor,  and  w^e  do  not  see  that  he  has  abused  his  dis- 
cretion in  this  instance.  Liggon  v.  Smithy  4  H.  &  M.  407. 
The  statute  permitting  a  defendant  to  file  his  answer  any 
time  before  a  final  decree,  has  no  relation  to  amendments. 
Plaintiff's  case  is  disclosed  by  his  bill,  and  defendant  is  sup- 
posed to  be  fully  advised  of  his  defense  before  answering. 
Moreover,  both  the  bill  and  answer  were  sworn  to  in  this 
ca^e,  an  additional  reason  for  refusing  amendment.  The 
other  cross-assignments  are  sufficiently  answered  in  the  dis- 
cussion of  the  principal  question  concerning  the  nature  of 
the  free  gas  clause  in  the  lease* 

The  decree  will  be  reversed  and  a  decree  entered  here 
reinstating  the  injunction  and  requiring  defendant  to  permit 
plaintiff  to  connect  his  private  pipe  line  with  the  w'ell  on 
the  Lyon  tract  of  land,  or  with  its  pipe  line  running  thereto, 
as  it  may  elect. 

Reversed,  decree  entered  here. 


CHARLESTON 

Kyle  v.  Griffin  et  al. 

Submitted  March  23,  1915.    Decided  April  20,  1915. 

1.     Partnership — Determination  of  Scope — Extent  of  Joint  Uvdertak- 
ing. 

The  scope  of  a  partnersbip  is  determinable  by  the  extent  of  the 
joint  enterprise  or  undertaking,  not  by  the  limitations  the  partner- 
ship agreement  imposes  npon  the  agency  of  the  members  of  the 
firm.     (p.  227). 
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2.  Samb — Scope — Dealings  in  Eealiy, 

A  partnership  having  for  its  purpose  the  purchase  and  sale  of  real 
estate  for  profit  extends  to  such  parcels  not  actually  purchased,  as 
were  contemplated  as  a  part  of  the  joint  undertaking,  even  though 
it  was  within  the  power  of  any  member  of  the  firm  to  prevent  the 
purchase  thereof,  by  withholding  his  approval  of  their  character  or 
price  or  terms,     (p.  227). 

3.  Same — Scope — Dealings  in  Land — Secret  Profits — LiahUiiy  of  Part- 

ner. 

Id  such  case,  occasional  expressions  of  unwillingness  of  members 
to  purchase  a  given  parcel,  when  conditions  are  unfavorable,  do  not 
eliminate  it  from  the  scope  of  the  enterprise,  and  a  member  secretly 
purchasing  and  selling  it,  when  conditions  are  favorable,  in  viola- 
tion of  the  general  agreement,  may  be  held  to  an  accounting  for  the 
profits,  by  his  associates,     (p.  227). 

4.  Same — Compensation  for  Services — Bights  of  Partner. 

A  member  of  a  partnership,  all  the  members  of  which  are  active- 
and  give  time  and  service,  is  not  entitled  to  compensation  for  his-: 
services,  in  the  absence  of  clear  proof  of  a  special  agreement 
therefor,     (p.  230). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Harrison  County. 

Suit  by  Jasper  S.  Kyle  against  Sheridan  R.  Griffin  and 
others.     From  a  decree  for  plaintiff,  the  defendant  namedl 
appeals. 

Affirmed  in  part.    Reversed  in  part.    Remanded., 

Davis  &  Davis,  Smith  d'  Jackson,  John  Basse!  and  Homer 
Strosnider,  for  appellant. 

James  Edward  Law  and  Geo.  M.  Jloffheimer,  for  appellee. 

« 

POFFENBARGER,   JUDGE : 

Griffin  has  appealed  from  a  decree  enforcing  Kyle's  claim 
to  right  of  participation  in  the  profits  arising  from  the  sale 
•  of  certain  areas  of  coal,  on  the  theory  of  a  partnership  relation 
between  them,  and  Kyle  cross-assigns  error  in  a  later  decree 
in  the  cause,  allowing  Griffin  a  commission  of  $5.00  an  acre 
for  his  services  and  expenses  in  and  about  the  sale  of  other 
areas  of  coal  in  which  both  were  equally  interested. 

Sheridan  R.  Griffin,  Jasper  S.  Kyle  and  a!  B.  Van  Osten 
were  equal  and  joint  owners  of  numerous  tracts  of  coal,  mak- 
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ing  a  consolidated  area  of  4823.66  acres  in  the  counties  of 
Doddridge  and  Wetzel,  which  they  had  purchased  for  re-sale. 
These  purchases  began  in  June  or  July,  1902,  and  continued 
until  late  in  the  year  1905.  On  the  27th  day  of  November 
1905,  they  owned  about  4000  acres  and  then  executed  an 
option  thereon  to  L.  C.  Wyer,  which  seems  to  have  included 
an  additional  500  acres  they  had  not  yet  acquired.  On  the 
12th  day  of  December  1905,  this  option,  was  renewed  or 
extended  and  enlarged  so  as  to  cover  5000  acres,  the  parties 
agreeing  to  obtain  and  convey  additional  coal,  in  case  the 
option  should  result  in  a  sale.  With  the  assistance  of  Wyer. 
these  tracts  were  sold  to  William  F.  Baird  in  January,  March 
and  May  1906,  at  a  large  profit. 

Being  men  of  limited  means,  these  parties  carried  on  their 
operations  under  considerable  embarrassment.  For  the  most 
part,  the  money  with  which  they  paid  for  the  coal  was  bor- 
rowed in  various  forms  and  they  had  some  diflBculty  in  find- 
ing enough  to  take  all  their  enterprise  contemplated.  This 
circumstance  seems  to  have  brought  about  the  peculiar  re- 
lations respecting  other  coal  out  of  which  the  present  con- 
troversy has  arisen.  There  were  coal  areas  known  as  the 
Dewhurst,  Hardman  and  Danial  Bates  tracts,  containmg, 
respectively,  3066.25,  1122.15  and  347.9  acres,  which,  by 
reason  of  their  location,  could  have  been  include^  in  the 
enterprise  and  handled  advantageously  with  the  4823.66  acres 
Griflfin,  Kyle  and  Van  Osten  succeeded  in  consolidating  and 
selling  as  aforesaid.  The  Dewhurst,  Hardman  and  Bates  coaL 
with  some  additional  tracts,  making  in  the  aggregate  about 
5500  acres,  were  purchased  by  Griffin  and  one  Michael  A. 
Brast.  On  the  same  day  on  which  Griffin,  Kyle  and  Van 
Osten  gave  Wyer  their  first  option,  Griffin  and  Brast  optioned 
to  him  5500  acres  of  coal  including  the  Dewhurst,  Hardman 
and  Bates  tracts.  Three  days  later,  GriflSn  and  Brast  bought 
the  Dewhurst  coal  and  near  that  date,  the  Hardman  and 
Bates  coal,  all  of  which  together  with  additional  tracts,  they 
sold,  in  the  year  1906,  to  William  F.  Baird,  at  a  ver>'  con- 
siderable profit,  and  executed  conveyances  thereof.  Claiminfr 
the  purchase  of  the  Dewhurst,  Hardman  and  Bates  coal  had 
been   contemplated   by  the   alleged  copartnership   and  that 

Griffin's  purchases  thereof  in   connection   with   Brast   were 
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secret  and  legally  fraudulent  as  to  him  and  Van  Osten,  Kyle 
claims  right  of  participation  in  one-half  of  the  profits  he 
realized  from  these  areas  and  demands  an  accounting  respect- 
ing the  same  as  well  as  the  profits  arising  from  the  sale  of  the 
4823.66  acres. 

Griffin  denies  the  existence  of  any  partnership  relation 
among  the  parties,  saying  they  were  mere  tenants  in  common 
of  the  numerous  tracts  of  coal,  constituting  the  boundary  of 
4823.66  acres.  If  this  contention  cannot  be  sustained,  he 
insists  there  was  no  general  partnership  for  the  purchase  and 
re-sale  of  coal,  but  only  a  limited  one  embracing  the  land 
actually  purchased  and  re-sold  by  them.  These  positions  are 
based  largely  upon  the  terms  of  the  following  instrument : 

**This,  Memorandum  of  Agreement,  by  and  between 
Sheridan  R.  Griffin,  Jasper  S.  Kyle  and  A.  B.  Van  Osten,  all 
of  Clarksburg,  W.  Va. 

CERTIFIES,  that,  all  of  a  certain  lot  of  coal  and  coal 
privileges,  bought  in  Doddridge  County,  W.  Va.  through  the 
ag:ency  of  J.  F.  Dye,  Luther  E.  Kyle,  and  a  few  pieces  from 
Chas.  S.  Hornor :  the  deed  for  the  said  several  tracts,  and  for 
individual  tracts,  are  being  taken  in  the  name  of  Sheridan  R. 
Griffin  trustee,  for  the  use  and  benefit  of  said  Sheridan  R. 
Griffin,  Jasper  S.  Kyle  and  A.  B.  Van  Osten ;  and  it  is  agreed 
by  each  of  them,  that,  they  will  bear  equally  the  cost  of 
purchasing  said  coal,  and  the  contingent  expenses,  incurred  in 
taking  up  said  coal  and  taking  deeds,  etc.  for  same. 

And  that,  they,  each  of  them,  and  after  them  their  heirs  and 
assigns,  are  to  hold  an  equal  interest  in  the  property  so  pur- 
chased, or  any  profits  arising  from  any  sale  of  said  coal 
property. 

The  aggregate  amount  of  said  coal  properties,  so  bought 
and  so  deeded,  is  about  Three  Thousand  Acres,  (3Q00). 

Witness  the  following  signatures,  and  seals,  this  20th  day 
of  December,  1902. 

SHERIDAN  R.  GRIFFIN       (SEAL) 
JASPER  S.  KYLE  (SEAL) 

A.  B.  VAN  OSTEN  (SEAL) 

Reading  this  paper  in  connection  with  extraneous  evidence 
disclosing  the  circumstances  under  which  it  was  executed,  the 
previous  and  subsequent  situation  and  conduct  of  the  parties 
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and  their  purposes,  the  appellee  insists  that  it  does  not  define 
the  relation  of  the  parties  so  as  to  limit  it  to  a  tenancy  in 
common  or  a  limited  partnership  excluding  the  Dewhurst  and 
other  tracts.  It  was  executed,  as  its  date  shows,  December 
20,  1902,  several  months  after  the  commencement  of  the 
operations  to  which  it  relates.  At  that  time,  the  parties  had 
acquired  about  3000  acres  of  coal.  Between  that  date  and 
the  date  of  the  option  given  to  Wyer,  they  obtained  an  addi- 
tional 1000  acres  which  confessedly  went  in  with  the  3000 
and  was  disposed  of  upon  the  same  basis.  Still  later  there 
was  an  addition  of  more  than  800  acres.  Kyle's  right  to 
participate  in  the  profits  from  these  additional  tracts  is  not 
denied.  The  circumstances  constituting  the  inducement  to 
the  preparation  and  the  execution  of  the  memorandum  are 
also  relied  upon.  Conveyances  of  the  3000  acres  mentioned 
in  the  agreement  had  been  taken  generally  in  the  name  of 
Griffin,  trustee,  and  he  had  become  critically  ill  of  typhoid 
fever.  As  the  conveyances  did  not  disclose  the  names  of  the 
beneficiaries  of  the  trust,  Griffin's  associates  naturally  became 
solicitous  about  the  result  of  his  illness.  His  death,  without 
written  evidence  of  the  status  of  the  property  they  had  jointly 
acquired,  might  have  seriously  embarrassed  them,  since  the 
law  would  have  closed  their  mouths  as  to  personal  transac- 
tions with  him.  Therefore  they  deemed  it  highly  important  to 
have  an  agreement  or  memorandum  in  writing,  setting  forth 
their  interests  in  the  coal.  This  memorandum  was  prepared 
by  Kyle,  a  layman,  and,  read  in  the  light  of  the  circumstances 
under  which  it  was  drafted  and  its  purpose,  his  counsel  think 
it  is  to  be  regarded  as  an  agreement  within  the  alleged  co- 
partnership, rather  than  a  writing  defining,  in  all  respects, 
the  relation  of  the  parties  and  its  scope. 

Support  of  the  view  of  a  mere  tenancy  in  common  and 
limited  partnership  is  sought  in  the  method  by  which  pur- 
chases ot  coal  were  made.  None  of  the  parties  possessed  or 
exercised  the  right  individually  to  make  binding  purchases 
for  the  association.  No  tract  of  coal  was  taken  in  otherwise 
than  upon  the  unanimous  approval  by  the  parties,  of  its 
location,  character  and  price.  The  association  maintained  no 
office  known  as  a  firm  office.  Mr.  Kyle  had  an  office  in  which 
the  most  of  their  business  was  transacted,  but  it  seems  to 
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have  been  known  as  his.  They  maintained  no  firm  bank 
account.  No  firm  books  were  kept.  Each  party  kept  a 
memorandum  of  the  money  advanced  by  him  and  of  his  own 
transactions  pertaining  to  purchases.  Considerable  amounts 
of  cash  were  advanced  to  the  farmers  from  whom  the  coal 
was  purchased  but  much  of  it  was  obtained  from  banks  on  the 
individual  and  joint  notes  of  the  parties.  The  purchase  money 
was  only  partially  paid  in  cash.  Large  indebtedness  for  de- 
ferred payments  was  carried.  In  the  consummation  of  the 
sale  to  Baird.  an  effort  was  made  to  obtain  sufficient  cash  to 
pay  the  original  purchase  prices  of  the  coal,  but  this  was  not 
accomplished.  In  lieu  thereof,  Baird 's  notes  were  taken  and 
used  at  the  banks  as  collateral  in  the  procurement  of  the , 
grreater  part  of  the  money  necessary  to  discharge  the  obliga- 
tions to  the  land  owners.  The  profits  on  the  sales  were  rep- 
resented by  Baird 's  notes,  secured  by  vendors  liens,  which 
seems  to  have  been  divided  among  the  parties.  At  the  time 
of  the  institution  of  this  suit,  there  had  been  no  settlement  or 
adjustment  of  the  interests  and  rights  of  the  parties,  and  all 
admit  the  necessity  of  a  settlement.  In  other  words,  full  and 
complete  adjustment  of  expenses  and  distribution  of  profits 
had  not  been  made  during  the  progress  of  the  business  or  on 
the  completion  of  the  sales. 

The  inception  of  this  enterprise  was  the  association  of 
Griffin  and  Kyle  in  the  procurement  of  certain  coal  interests 
held  in  the  names  of  J.  P.  Dye,  Luther  E.  Kyle  and  Chas.  S. 
Homor  in  Doddridge  County.  Immediately  after  they  be- 
came so  interested,  Van  Osten  was  induced  to  join  them.  The 
interests  so  obtained  embraced  the  coal  in  numerous  tracts  of 
land,  either  lying  contiguous  to  one  another  or  so  related  as 
to  be  susceptible  of  easy  consolidation  into  what  is  denomi- 
nated a  coal  field.  From  the  date  of  this  beginning,  June  or 
July,  1902,  until  the  latter  part  of  the  year  1905,  the  work 
of  acquiring  and  perfecting  the  titles  to  these  parcels  of  coal 
and  some  others  was  diligently  and  successfully  carried  on. 
As  shown  by  the  agreement  herein  quoted,  they  had  acquired, 
on  the  20th  day  of  December,  1902,  about  3,000  acres.  At  the 
date  of  the  execution  of  the  option  to  Wyer,  they  had  gotten 
in  about  4,000  acres.    From  that  time  until  the  closing  of  the 
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option  and  consummation  of  the  sale,  they  had  gotten  to- 
gether an  additional  800  acres. 

During  this  period,  Griffin  was  interested  in  a  number  of 
other  coal  transactions,  in  which  Kyle  and  Van  Osten  do  not 
claim  to  have  been  concerned,  but  most  of  these  were  in  other 
locations  and  the  lands  unrelated  in  any  way  to  the  consolida- 
tion enterprise  in  Doddridge  County.  All  three,  however, 
were  interested  in  the  purchase  and  sale  to  C.  W.  Lynch  and 
others  of  419.89  acres,  lying  east  of  the  lands  they  sold  to 
Baird.  The  options  on  these  lands  had  been  acquired  by  Kyle 
and  one  Elliott.  These  holdings  were  turned  over  to  the 
alleged  partnership  and  a  profit  of  $500.00  thereon  allowed  to 
Elliott.  Griffin  relies  upon  this  circumstance  as  proof  of 
'Kyle 's  separate  transactions  in  coal  within  the  life  of  the  co- 
partnership. Kyle  got  $50.00  from  Elliott,  out  of  this  trans- 
action, which  he  claims  was  a  mere  allowance  for  expenses  in 
the  procurement  of  the  options,  and  denies  his  association  with 
Elliott  in  the  transaction  as  a  separate  or  hostile  one. 
Elliott  is  indefinite  as  to  their  exact  relation  and  Kyle's 
motive,  but  says  he  and  Kyle  procured  and  held  the  options 
together.  Whatever  their  true  relation  was,  all  of  Kyle's 
interest,  except  the  $50.00,  went  into  the  joint  enterprise. 
Before  the  association  of  these  parties,  Griffin  had  consolidated 
a  considerable  area  of  coal  which  he  sold  to  McDonald  and 
Cray.  Portions  of  this  coal  had  been  obtained  from  H.  L. 
Smith,  and,  in  that  transaction,  he  claims  to  have  purchased 
139  acres,  which  was  subsequently  conveyed  to  him  and 
offered  to  the  alleged  copartnership.  He  says  Kyle  and  Van 
Osten  both  declined  to  take  this  tract  in.  It  was  subsequently 
sold  and  conveyed  to  Pritchard.  Kyle  assisted  in  the  sale 
thereof  and  received  $369.67  out  of  the  proceeds,  which  he 
says  was  on  account  of  his  share  of  the  profits.  Griffin  says 
he  employed  Kyle  to  make  the  sale  and  this  payment  was 
made  to  him  by  way  of  compensation  for  services  only.  This 
tract,  though  in  Doddridge  or  Wetzel  County  and  not  far 
from  the  Dye,  Luther  Kyle  and  Hornor  lands,  did  not  adjoin 
them.  Griffin  also  obtained  some  other  small  tracts  still 
farther  away  from  the  association  nucleus,  the  title  to  which 
he  still  holds.  Kyle  insists  that  these  tracts  were  partner- 
ship property  and  produces  some  memoranda  in  which  they 
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are  so  designated.  At  one  time  a  charter  for  a  corporation 
through  which  the  parties  expected  to  handle  all  of  these 
coal  lands  was  procured,  and  the  draft  of  a  deed  for  the 
conveyance  thereof  to  the  corporation,  showing  the  inclusion 
of  some  of  these  outside  tracts,  is  produced  by  Kyle.  Griffin 
admits  the  preparation  of  such  a  deed,  but  denies  any  direc- 
tion on  his  paii;  to  include,  said  tracts.  The  corporation  was 
never  organized  nor  the  deed  executed. 

The  area  which  Kyle  seems  to  have  considered  as  the 
nucleus  of  the  coal  field  contemplated  by  the  enterprise  lay  a 
short  distance  from  a  branch  of  the  Short  Line  Railroad,  and, 
between  it  and  said  branch  railway,  were  the  Dewhurst  lands 
and  two  small  tracts  known  as  the  Carrell  and  Carlin  lands. 
The  locations  of  the  several  tracts  known  as  the  Hardman 
group  and  the  Bates  tract  are  not  very  well  defined,  but  they 
seem  to  have  been  contiguous  to  the  Dewhurst  tract  or  very 
near  it.  All  of  these  lands  seem  to  be  in  Wetzel  County.  In 
a  suit  pending  in  the  Circuit  Court  of  the  County,  a  sale  of 
the  Dewhurst  coal  had  been  decreed  and  S.  Bruce  Hall  ap- 
pointed a  commissioner  to  make  it.  Early  in  the  year  1903 
or  1904,  as  to  which  the  evidence  is  somewhat  conflicting. 
Griffin,  Kyle  and  Van  Osten  went  to  New  Martinsville  and 
made  ipquiries  concerning  the  Dewhurst  coal.  If  this  visit 
was  made  in  1904,  Kyle  had  had  some  previous  correspond- 
ence with  Mr.  Hall  about  the  cpal.  On  January  11,  1904,  he 
wrote  Hall  a  letter  concerning  it,  and,  on  January  18,  1904, 
received  a  reply.  Kyle  says  a  bid  of  eight  dollars  an  acre 
was  made  on  the  coal  at  that  time,  but  this  is  denied  by 
Griffin  and  Van  Osten  does  not  remember  it,  if  it  occurred. 
On  this  occasion,  they  came  in  contact  with  Mr.  Brast,  and, 
according  to  the  testimony^  of  Kyle,  an  arrangement  was 
made  w^th  him  to  keep  the  alleged  partners  advised  concern- 
ing the  status  of  the  Dewhurst  coal.  Griffin  says  the  primary 
object  of  the  visit  to  New  ]\Iartinsville  was  a  loan  from  one 
of  the  banks  at  that  place,  but  Kyle  and  Van  Osten  say  they 
had  in  view  the  coal  as  well  as  the  loan.  Brast  says  they 
inquired  about  the  coal  and  wanted  an  option  on  it,  but  were 
advised  by  Hall  that  it  could  not  be  optioned.  All  the  parties 
to  this  controversy  were  undoubtedly  impressed  with  the 
advantage  of  this  property  in  connection  with  their  holdings, 
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but  they  seem  to  have  been  financially  embarrased.  The  loan 
sought  at  New  Martinsville  failed.  There  is  evidence  tend- 
ing to  show  that,  on  a  tracing  and  blue  print  of  the  eoal 
purchased  and  regarded  as  desirable,  the  Dewhurst,  Hardman 
and  Bates  tracts  were  included  within  a  red   line  drawn 

m 

around  these  holdings  on  the  tracing  and  blue  print.  Some 
of  these  papers  were  put  in  evidence  in  this  cause.  After  the 
visit  to  New  Martinsville,  Kyle  and  Van  Osten  do  not  seem 
to  have  made  any  further  inquiry  concerning  the  Dewhurst 
coal,  until  about  the  time  of  the  execution  of  the  option  to 
Wyer,  or  later.  In  the  fall  of  1904,  Griffin,  Kyle  and  Van 
Osten  had  the  Hardman  group  of  coal  under  discussion  and 
later  Kyle  says  he  talked  with  Hardman  about  it  and  made  a 
tentative  verbal  agreement  with  him  respecting  it.  The 
Bates  tract  had  been  under  discussion,  but,  when  Kyle 
endeavored  to  obtain  it,  he  found  Brast  had  it  under  option. 
Griffin  and  Brast  purchased  the  Dewhurst  tract,  November 
30,  1905,  and  obtained  a  deed  for  it  December  21,  1905.  The 
Hardman  group  and  the  Bates  tract  seem  to  have  been  pur- 
chased later.  Brast  purchased  these  lands  in  his  name,  but 
Griffin  contributed  to  the  purchase  money  and  an  undivided 
half  interest  therein  was  afterward  conveyed  by  him  to 
Brast.  Griffin  says  he  first  resolved  to  purchase  the  Dewhurst 
tract  sometime  in  the  summer  of  1905,  and  denies  any  in- 
tention on  his  part,  at  any  previous  time,  to  buy  it.  He 
insists  that,  on  numerous  occasions,  Kyle  and  Van  Osten  were 
requested  to  join  him  in  the  purchase  thereof,  and  that  they 
declined  to  do  so.  This  is  emphatically  denied  by  Kyle. 
Van  Osten  considered  the  Dewhurst  coal  desirable,  but  felt 
that  his  holdings  were  as  large  as  he  cared  to  make  them,  in 
the  absence  of  any  prospect  of  immediate  sale.  Virgil  L. 
Highland  testifies  that  Van  Osten,  on  one  or  more  occasions 
expressed  his  unwillingness  to  enter  upon  the  purchase  of 
the  Dewhurst  coal,  when  advised  by  him  to  do  so.  Van  Osten 
admits  that,  at  the  time  of  the  excution  of  the  option  to  Wyer, 
he  had  given  up  the  idea  of  buying  more  coal,  but  he  says  he 
has  no  recollection  of  any  requst  on  the  part  of  Griffin,  after 
the  visit  to  New  Martinsville,  to  take  any  interest  in  the 
Dewhurst  coal.  He  says  Griffin  was  anxious  to  obtain  more 
coal  and  had  so  expressed  himself,  and  that  he.  Van  Osten, 
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liad  been  unwilling  to  take  more,  but  he  does  not  recall  any 
mention  of  the  Dewhurst  coal,  in  that  connection.  He 
further  says,  however,  that  at  the  time  of  the  execution  of  the 
option  to  Wyer,  or  immediately  afterwards,  he  did  want  an 
interest  in  the  Dewhurst  tract,  and  so  expressed  himself  to 
Kyle  and  induced  him  to  write  Hall  a  letter  of  inquiry.  He 
also  states  very  positively  that  GriflSn  never  intimated  to  him, 
at  any  time,  his  purpose  to  purchase  that  coal,  and  denies 
knowledge  of  his  association  with  Brast  in  the  ownership 
thereof,  until  some  time  after  it  had  been  accomplished. 
Brast  on  cross-examination,  was  unwilling  to  swear  he  had 
told  Kyle  or  Van  Osten  that  he  and  Griffin  intended  to  pur- 
chase the  Dewhurst  tract,  but  he  insists  that  he  informed  Kyle 
wmetime  after  the  purchase  was  made  and  while  the  sales 
to  Baird  were  in  process  of  consummation.  Neither  Wyer  nor 
Baird  had  any  eonvei^sation  with  Kyle,  until  about  the  date 
of  the  execution  of  the  option  to  Wyer,  and  Baird  likely 
had  none  for  sometime  after  that  date.  Both  say  Kyle  ad- 
mitted to  them  his  knowledge  of  Griffin's  relation  with  Brast 
and  expressed  himself  as  being  pleased  with  the  result  of 
the  entire  transaction.  All  of  this,  Kyle  most  emphatically 
denies. 

According  to  the  testimony  of  Kyle  and  Van  Osten,  measur- 
ably corroborated  by  documentary  evidence  and  admissions 
of  Griffin,  some  of  the  tracts  of  coal  obtained  by  Brast  and 
ernveyed  to  Baird  by  him  and  Griffin  would  have  been 
acquired  and  put  in  under  the  5000  acre  option,  but  for 
Brast 's  activity  in  the  field,  after  the  execution  of  that  option. 
Griffin  denies  this,  saying  an  imaginary  line  of  separation 
between  Brast \s  operations  and  those  of  Kyle  and  Van  Osten 
was  established,  but  the  evidence  of  this  is  rather  slight.  Kyle 
and  Van  Osten  both  testify  to  their  effort  to  obtain  tracts 
Brast  acquired.  While  they  had  no  option  on  the  Hardman 
group,  Kyle  says  he  had  a  tentative  verbal  agreement  with 
Hardman  under  which  they  were  to  be  taken  over,  upon  the 
presentation  of  an  opportunity  for  sale  thereof. 

That  Kyle  and  Van  Osten  desired  all  the  coal  they  could 
safely  handle  is  beyond  doubt  and  it  is  equally  certain  they 
wanted  the  Dewhurst,  Hardman  and  Bates  coal,  if  they  could 
handle  it.    The  embarrassments  were  lack  of  money  to  obtain 
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and  carry  these  tracts  and  improbability  of  an  early  sale 
thereof  at  a  profit.  Nor  can  their  special  interest  in  the 
locality  in  which  these  tracts  were  be  denied.  In  conjunction 
with  Griffin,  they  were  pursuing  the  method  usually  adopted 
for  profitable  dealing  in  coal  in  place,  consolidation  of  as 
large  an  area  as  can  be  carried  and  sold.  Any  contisrnous 
marketable  coal  is  ordinarily  treated  as  being  within  the 
scope  of  such  an  undertaking  provided  the  financial  al)ility 
of  the  purchaser  is  sufficient  to  carry  it,  or  his  opportunity 
for  a  quick  sale  of  it  justifies  the  purchase.  Not  until  the 
execution  of  the  Wyer  option,  did  these  parties  see  any  pros- 
pect of  sale,  and,  until  that  time,  they  were  carrying  about 
as  much  coal  as  their  money  and  credit  justified  and  perhaps 
more.  Under  such  circumstances,  the  disinclination  of  Kyle 
and  Van  Osten  to  enter  upon  a  $25,000.00  to  $45,000.00 
undertaking,  such  as  the  purchase  of  the  Dewhurst  coal,  was 
perfectly  natural  and  accordant  with  the  usual  practice. 
None  of  the  parties  thought  it  safe  to  buy  the  Dewhurst  coal 
at  $8.00  in  1903  or  1904.  Neither  Brast  nor  Griffin  ventu^'d 
then.  Through  those  years  and  down  to  the  latter  part  of 
1905,  Griffin,  Kyle  and  Van  Osten  were  carrying  a  heavy 
load.  Purchase  money  notes  were  falling  due  and  could  not 
be  paid.  Obligations  in  the  banks  were  embarrassing  also. 
The  interest  charge  was  becoming  burdensome.  The  silver 
lining  to  this  dark  cloud  was  the  Wyer  option.  It  immedi- 
ately aroused  Brast  and  Griffin  to  action.  On  the  third  day 
after  its  execution,  they  bought  the  Dewhurst  coal  and  Brast 
became  active  in  the  procurement  of  the  Hardman,  Bate^ 
and  other  tracts.  Kyle  and  Van  Osten.  on  the  appearance 
of  Wyer,  were  willing  to  option  500  acres  more  coal  than  they 
had  and  so  conditionally  bind  them-selves  to  obtain  and  o«m- 
vey  it.  On  the  extension  thereof,  they  willingly  addetl 
another  500  acres  they  did  not  then  have.  Had  they  been 
advised  that  Wyer  wanted  or  would  take  an  option  for  5500 
acres  more,  including  the  Dewhurst,  Hartman  and  Bates 
tracts  they  might  have  joined  in  that.  There  is  no  pretense 
that  any  such  a  proposition  was  then  and  there  made  to  them. 
That  5500  acre  option  bore  the  same  date  as  the  4500  acre 
one,  but  was  not  executed  in  the  presence  of  Kyle  or  Van 
Osten  and  nobody  says  either  of  them  had  notice  of  it.    Just 
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when  they  obtained  knt)wledge  of  it  is  not  disclosed.  Though 
neither  Griffin  nor  Brast  then  owned  the  Dewhurst  coal,  this 
5500  acre  option  was  executed  by  Brast  alone.  He  then  had 
an  option  of  some  sort  on  it,  and,  on  the  same  day,  assigned 
a  one-half  interest  therein  to  Griffin.  Three  days  later,  they 
bought  it.  Then  Brast  took  over  the  other  tracts  and  sub- 
sequently assigned  or  conveyed  one-half  thereof  to  Griffin. 
Van  Osten  says  he  was  anxious  to  put  in  all  the  coal  he  could, 
but  later  became  fearful  that  Baird  would  not  be  able  to  pay 
for  all  of  it.  Evidently  this  fear  does  not  relate  to  the  date 
of  the  option.  He  knew  nothing  of  Baird  at  that  time.  They 
were  then  dealing  with  Wyer  only.  It  relates  to  the  subse- 
quent delivery  of  coal  after  acceptance  of  the  option.  This 
is  obviously  true  also  of  the  testimony  concerning  the  trepida- 
tion caused  by  Baird  *s  inability  to  pay  the  amount  of  cash 
contemplated  and  to  pay  some  of  the  purchase  money  notes 
at  maturity.  The  option  was  accepted,  Dec.  12,  1905,  and 
then  the  time  for  completion  was  extended  to  March  25,  1906. 
Griffin,  Kyle  and  Van  Osten  executed  their  first  deed,  Jan'y 
20,  1906,  the  next,  March  20,  1906,  another  May  21,  .1906, 
and  another  May  25,  1906.  Brast  and  Griffin  conveyed  the 
Dewhurst  tract  to  Baird,  Jan'y  25,  1906,  only  five  days  after 
the  first  conveyance  by  Griffin,  Kyle  and  Van  Osten.  No 
doubt  the  silver  lining  began  to  fade  on  the  failure  of  Baird 
to  produce  the  much  desired  and  long  hoped  for  cash  when 
deeds  were  tendered,  and  the  clouds  lowered  again  on  the 
receipt  of  notices  of  the  protest  of  his  unsecured  notes,  some 
months  later.  Naturally  Kyle  then  figuratively,  *' sweat 
blood'*  agreeably  to  his  imputed  admissions  and  Griffin's 
sleep  failed  him.  The  truth  of  the  testimony  to  these  admis- 
sions of  discomfort  and  gloom  is  directly  in  the  line  of  prob- 
ability. But  they  were  periodical.  Optimism  and  pessimism 
alternated  throughout  the  greater  portion  of  the  operations 
involved. 

The  established  periods  of  adversity  in  which  discourage- 
ment overtook  Kyle  and  Van  Osten  detract  very  much  from 
the  probative  force  of  the  declarations  imputed  to  them. 
Though  made,  as  claimed,  they  do  not  prove  these  two  men 
would  have  objected  to  the  purchase  of  the  tracts  in  question 
at  the  time  Griffin  joined  Brast  in  taking  them  over,  if  they 
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had  possessed  all  the  knowledge  and  information  Griffin  hai 
Wyer  was  his  brother-in-law.  He  likely  knew  whether  Wyer 
had  a  purchaser  in  view  when  he  took  the  options.  They 
spent  most  of  the  evening  of  the  crucial  Dec.  12,  1905,  to- 
gether at  a  hotel  in  Clarksburg,  while  Kyle  and  Van  Osten 
remained  at  the  office  in  suspense  and  comparative  ignorance. 
Wyer,  for  some  reason,  did  not  want  to  visit  the  office.  He 
thinks  Baird  was  with  him  at  the  hotel  that  night  and  no 
doubt  he  was.  He  had,  on  or  about  Dec.  1st,  given  Baird  a 
single  option  on  10,000  acres  to  be  filled  from  his  two  options, 
one  from  Griffin,  Kyle  and  Van  Osten  for  4500  acres  and 
the  other  from  Griffin  and  Brast  for  5,500  acres.  Kyle  says 
Griffin  and  Brast  came  to  his  office  that  evening  and  he  spoke 
to  the  latter  about  putting  in  the  Dewhurst  coal,  and,  on 
Brast 's  intimation  of  willingness  to  do  so.  Griffin  reraind^ni 
him  of  an  engagement  at  the  hotel  and  they  immediately  left. 
Both  deny  this,  but  it  seems  to  accord  with  their  established 
disinclination  to  let  Kyle  and  Van  Osten  know  what  was 
transpiring  at  the  hotel.'  No  rea.son  for  Wyer's  alleged  un- 
willingness to  visit  the  office  is  perceived  and  none  has  been 
assigned.  His  refusal  to  do  so  constitutes  Griffin's  sole  justi- 
fication for  remaining  at  the  hotel  during  the  greater  part  of 
the  evening. 

Griffin's  alleged  invitations  to  Kyle  and  Van  Osten  to 
join  him  in  the  purchase  of  the  coal  in  question  are  lacking 
in  specifications  of  time,  place  and  circumstances,  They 
are  general  and  indefinite.  If  given,  they  may  have  been 
timed  with  reference  to  tlie  moods  of  his  associates.  There  is 
no  pretense  that  they  were  given  in  December,  1905,  or  Jan- 
uary, 1906,  when  conditions  favored  their  acceptance.  Nor, 
indeed,  are  any  specific  times  given.  His  protestation  of  lack 
of  a  partnership  relation,  imposing  duty  to  give  his  associates 
an  opportunity  to  participate  with  him  in  the  purchase  of 
these  tracts  does  not  harmonize  with  his  tender  of  the  detached 
Smith  tract  of  139  acres  and  some  others  which  he  says  they 
declined  to  accept.  Though  not  contiguous  to  the  Dye,  Kyle 
and  Hornor  nucleus,  they  were  in  the  same  locality,  wherefore 
he  seems  to  have  felt  it  his  duty  to  offer  to  put  them  into 
the  joint  undertaking.  The  Dewhurst  land  was  more  directly 
in  the  line  of  the  joint  effort  and  more  desirable  territory, 
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but  he  deemed  himself  under  no  obligation,  at  the  time  of  his 
purchase  thereof,  to  give  his  associates  an  opportunity  to  join 
in  it. 

This  analysis  of  the  evidence  brings  the  case  clearly  within 
the  well  settled  principles  declared  and  applied  in  Krebs  v. 
Blankemhip,  73  W.  Va.  539,  80  S.  E.  948,  Thorne  v.  Brovm, 
63  W.  Va.  603  and  McKMcy  v.  Lynch,  5&  W.  Va.  44,  pro- 
vided the  joint  enterprise  was  not  limited  to  coal  actually 
purchased,  and  did  not  extend  to  or  include  coal  contem- 
plated but  not  purchased,  nor  establish  a  relation  of  confidence 
among  the  parties,  imposing  duty  to  make  full  disclosure  of 
advantageous  information  and  opportunities. 

That  the  purchase  and  sale  of  real  estate  is  proper  subject 
matter  for  a  copartnership  is  not  an  open  question.  It  is 
well  settled  in  this  state  as  elsewhere.  But  it  is  said  there 
could  have  be^n  no  partnership  here,  because  the  members 
of  the  association  had  no  power  separately  and  individually 
to  make  binding  contracts  of  purchase  or  sale  for  and  on 
its  behalf.  In  other  words,  the  connection  is  that  no  coal 
became  partnership  coal,  until  after  it  was  bought  by  the 
joint  and  unanimous  action  of  the  members,  wherefore  no 
duty  could  have  been  imposed  upon  any  member,  toward 
his  associates  respecting  any  coal  not  actually  purchased; 
and  Latfa  v.  Kilboitrn,  150  U.  S.  524  is  cited  and  relied  upon 
as  sujitaining  the  proposition.  The  facts  in  that  case  were 
vitally  different  from  those  involved  here.  Latta  was  a 
member  of  a  firm  of  brokers,  not  at  all  engaged  in  the  pur- 
chase and  sale  of  real  estate  on  their  own  account.  He  en- 
gaged with  Steams  in  some  purchases  and  sales  of  real 
estate  which  the  firm  handled  for  them  as  agents  and  on 
which  it  took  its  commissions.  Afterwards,  the  other  mem- 
bers of  the  firm  endeavored  to  compel  him  to  account  for  the 
profits  he  had  derived  from  these  transactions.  In  the  bill 
they  alleged  an  agreement  among  the  members  of  the  firm, 
forbidding  any  of  them  from  engaging  in  the  business  of 
buying  and  selling  any  real  estate  on  their  own  account  or 
with  any  other  person  or  persons,  without  first  having  ex- 
plained the  proposed  transaction  to  the  firm  and  given  it  an 
opportunity  to  take  part  in  it.     This  allegation  was  denied 

and  not  established  by  proof.    Nevertheless  the  court  treated 
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it  as  having  been  established,  for  the  purpose  of  a  test  of 
the  rights  of  the  parties  under  it,  if  it  had  been.  Defining 
it  as  being  only  an  agreement  to  furnish  information,  the 
eourt  held  it  did  not  enlarge  the  scope  of  the  partnership. 
Mr.  Justice  Jackson,  delivering  the  opinion,  said:  *'It  would 
be  a  perversion  of  language  and  confusion  of  ideas  to  treat 
such  a  stipulation,'  if  it  were  established,  as  creating  a  partner- 
ship in  future  options  to  buy  what  did  not  already,  by  the 
terms  of  the  copartnership,  come  within  the  scope  and  char- 
acter of  the  partnership  business."  He  further  said  the  stip- 
ulation *^at  most  could  only  be  regarded  as  an  agreement  for  a 
future  partnership  in  respect  to  such  properties  as  might 
be  specially  selected  for  speculation."  But  all  of  this  must 
be  read  in  the  light  of  the  facts.  The  firm  had  never  bought 
and  sold  any  real  estate  on  its  own  account,  and  there  was  no 
agreement  among  the  members  that  it  should  do  so.  The 
stipulation  set  up  provided  no  more  than  that  any  member 
desiring  to  engage  in  that  business  should  bring  his  oppor- 
tunity or  scheme  to  the  attention  of  the  firm  to  enable  it  to 
say  whether  it  desired  to  take  a  new^  line  of  business,  not 
additional  business  of  the  kind  in  which  it  was  engaged. 
Prosecution  by  a  member  of  the  firm  of  a  business  in  which 
the  firm  was  not  at  all  engaged  did  not  amount  to  competition 
with  the  firm  nor  work  an  absraction  of  any  of  its  profits, 
actual  or  potential.  It  was  not  in  any  way  inimical  to  the 
firm.  Here  the  parties  had  no  business  in  common  other  than 
the  purchase  and  sale  of  coal.  The  taking  of  additional  tracts 
wrought  no  change  in  the  character  of  their  business  nor  a 
departure  in  any  sense.  As  indicated  by  their  situation  and 
purposes  and '  all  the  circumstances,  their  enterprise  was 
limited  to  a  certain  locality,  rather  than  to  certain  purchases. 
It  was  not  an  agreement  to  buy  and  sell  coal  everywhere,  bnt 
only  in  and  around  the  territory  indicated  by  the  Dye,  Kyle 
and  Hornor  holdings.  Supposing  the  parties  to  have  agreed 
among  themselves  to  purchase  these  and  other  adjoining 
tracts,  to  the  extent  of  their  ability  to  procure  and  dispose 
of  them  at  a  profit,  all  such  tracts  would  clearly  come  within 
the  scope  of  the  agreement  and  undertaking.  Does  the  im- 
position of  restraint  or  a  limitation  upon  the  agency  of  each 
member  narrow  the  scope  of  the  enterprise?    Not  at  all.    The 
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agency  is  not  the  partnership,  nor  the  dominant  factor  in 
it.  It  is  a  mere  incident  of  the  relation  established  by  the 
agreement  defining  the  character  and  scope  of  the  under- 
taking, and  may  be  enlarged  or  diminished  according  to  the 
judgment  or  wishes  of  the  parties,  without  destruction  of 
the  partnership  relation.  Bates  v.  Forcht,  89  Mo.  120 ;  Min- 
ing Co.  V.  Laverty,  159  Pa.  St.  287 ;  Radcliffe  v.  Varner,  54 
Ga.  427 ;  Frost  v.  Han  ford,  1  E.  D.  Smith,  540.  An  agree- 
ment to  buy  and  sell  on  conditions  is  nevertheless  an  agree- 
ment. The  introduction  of  conditions  does  not  destroy  it.  If 
these  parties  expressly  or  impliedly  agreed  to  take  all  of 
such  bodies  of  coal  in  a  gi\en  locality  as  they  should  unani- 
mously approve  as  fit  subjects  of  purchase,  the  general  agree- 
ment would  clearly  embrace  all  of  them.  The  condition  for 
approval  would  not  affect  the  scope  of  the  enterprise  any  more 
than  such  a  limitation  in,  a  copartnership  for  the  handling  of 
live  stock,  merchandise,  securities  or  any  other  commodity 
would  affect  its  scope.  It  merely  determines  the  method  of 
execution  of  the  scheme.    All  the  tracts  would  be  potentially 

■ 

within  the  agreement,  not  within  the  power  of  one  member, 
but  within  the  power  of  all.  The  scope  of  the  partnership 
would  be  determined  by  the  breadth  of  the  general  agreement. 
The  coal  in  question  was  obviously  in  the  line  of  the  aims 
and  purposes  of  the  parties.  As  a  whole,  it  was  contiguous 
to  their  nucleus  and  lay  between  it  and  the  railroad.  In 
such  enterprises,  an  outlet  is  generally  essential.  An  advant- 
ageous sale  cannot  be  made  without  it.  Baird's  option  affords 
some  evidence  of  the  advantageous  connection  of  these  prop- 
erties, and  Wyer  took  his  two  options  so  as  to  enable  him  to 
consolidate  the  tracts,  with  access  to  means  of  transportation. 
Whether  Baird  would  have  taken  the  4823.66  acres  without 
the  coal  lying  between  it  and  the  railroad  does  not  appear, 
but  his  10,000  acre  option  taken  so  as  to  include  it  discloses 
his  view  of  the  situation  as  a  coal  dealer,  as  the  action  of 
Brast,  Griffin  and  Wyer  in  covering  all  these  tracts  with  two 
options  in  the  hands  of  one  man  indicates  theirs.  Manifestly 
their  conception  of  the  relation  of  the  tracts,  respecting  their 
standing  in  the  market,  coincided  with  that  of  Kyle  and  Van 
Osten,  and  lends  support  to  Kyle  *s  contention  as  to  the  scope 

of  the  partnership  agreement. 
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The  written  memorandum  of  agreement  must  be  read  in 
the  light  of  all  the  circumstances,  and  being  so  read,  it  does 
not  define  the  territorial  limits  of  the  enterprise.  No  express 
limitation  of  that  kind  is  found  in  its  terms.  Nor  are  its 
tierms  inconsistent  with  the  partnership  relation.  On  the 
contrary,  they  disclose  some  of  the  elements  of  that  relation, 
joint  burden  of  costs  and  expenses  and  equal  division  of 
profits.  They  impliedly  express  purpose  to  sell  as  well  as  to 
buy.  In  case  of  a  loss,  equal  contribution  to  costs  and  ex- 
penses would  necessitate  equality  in  loss.  As  these  elements 
of  a  copartnership  agreement  appear  in  the  terms  of  the 
instrument,  it  cannot  destroy  the  force  of  the  extraneous 
evidence  of  partnership. 

Upon  these  views  and  conclusions,  we  think  the  finding  of 
the  trial  court  on  this  issue  is  right. 

The  allowance  of  a  commission  to  Griffin  is  clearly  wrong.' 
He  proves  no  special  agreement  for  compensation.  Kyle  and 
Van  Osten  both  positively  deny  its  existence.  Aside  from 
the  testimony  of  Griffin  and  his  wife,  neither  of  whom  specifies 
any  rate  or  basis  of  compensation,  the  claim  is  founded  upon 
inferences  and  vague  expressions  of  willingness  to  compen- 
sate. Van  Osten  says  the  only  offer  of  compensation  to  Griffin 
he  ever  made  was  a  remart  that,  on  Griffin's  sale  of  the  coaK 
he  would  give  him  a  trip  to  Atlantic  City.  There  is  evidence 
tending  to  prove  Kyle  offered  certain  persons  a  one-fourth 
interest  in  the  holdings,  if  they  would  endorse  $30,000.00  of 
the  firm's  paper,  but  that  was  no  offer  to  Griffin.  Offers  of 
commission  to  third  persons  are  established,  but  these  do  not 
inure  to  Griffin.  Willingness  to  pay  commission.s  to  strangers 
and  generally  to  any  person  who  would  make  the  sale  and 
expressions  thereof  constitute  no  evidence  of  a  special  agree- 
ment to  allow  a  commission  to  a  member  of  the  firm.  He 
stands  on  a  different  footing  from  that  of  a  stranger.  Prhnn 
facie  his  services  belong  to  the  firm  and  are  paid  for  by  his 
membership.  Griffin  rendered  very  generous  and  efficient 
service.  His  ability  seems  to  have  been  far  greater  than  that 
of  his  associates,  but  no  provision  was  made  in  the  partner- 
ship agreement  for  a  larger  share  of  profits  to  him  on  that 
account.    All  agree  they  were  to  bear  the  expenses  and  losse<? 
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and  share  the  profits  equally,  and  services  of  members  are 
not  regarded  as  expenses,  when  all  the  parties  are  active. 

The  decree  of  Feb'y  16,  1912  will  be  affirmed,  that,  of 
August  13,  1912,  reversed  and  the  cause  remanded. 

Affirmed  in  part.    Reversed  in  part.    Remanded, 


CHARLESTON 

Hobnob  v.  Life,  Admb. 
and 

BUTCHEB  v.   LiF'E,  AdMB. 

Submitted  March  23,  1915.     Decided  April  20,  1915. 

1.  Appeal  and  Ereoe — Appeal  From   One   Decree — Effect   on   Other 

Decrees. 

An  appeal  in  a  cause  within  time  as  to  one  decree  therein,  does 
not  bring  up  for  review  other  decrees  which  were  appealable  but  as 
to  which  the  time  fixed  by  law  for  appeal  has  expired,     (p.  233). 

2.  EguiTY — Decree  Pro  Confesso — Correction  of  Errors — Motion, 

The  motion  sanctioned  by  Code,  ch.  134,  see.  5,  is  simply  for  the 
purpose  of  correcting  error  apparent  on  t^e  record,  as  upon  appeal 
or  writ  of  error.  It  can  not  avail  to  open  the  cause  to  let  in  a 
defense  that  was  not  put  in  issue  and  litigated,     (p.  235). 

3.  Appeal  and  Ebror — Harmless  Error — Nonprejudicial  Eutings, 

On  appellate  process  a  party  can  not  take  advantage  of  an  error 
that  does  not  prejudice  his  righta     (p.  235). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Lewis  County. 

Suits  by  C.  A.  Hornor  against  Noah  Life,  administrator, 
etc.,  and  by  Isaac  F.  Butcher  against  Noah  Life,  adminis- 
trator, etc.,  and  others.  From  an  order  denying  a  motion  to 
reverse  decree  of  sale,  Isaac  F.  Butcher  appeals. 

Affirmed. 

C,  C.  Higginhotham,  for  appellant. 

Linn,  Brandon  &  Lively,  C,  L.  Smith,  Brannon  &  Stathers 

and  W.  G.  Stathers,  for  appellees. 
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Robinson,  President: 

A  suit  was  brought  against  Isaac  Butcher  in  his  life  time, 
to  subject  his  lands  to  the  payment  of  judgments  which  had 
been  rendered  against  him.  Pending  the  suit  he  died,  and 
by  a  bill  of  revivor  and  supplement  the  cause  was  converted 
into  a  general  creditors'  suit  to  sell  the  lands  of  the  decedent 
for  the  payment  of  the  liens  and  debts  outstanding  against 
the  same.  The  widow,  heirs,  and  other  proper  parties  were 
brought  in.  The  cause  proceeded  to  a  decree  adjudging  the 
liens  and  debts  and  3irecting  a  sale  of  the  lands. 

The  bill  of  revivor  and  supplement  exhibited  the  will  of  the 
decedent.     By  the  will  the  testator,  among  other  things,  haii 
devised  to  his  widow  a  part  of  his  lands  by  the  following 
meager  description:     *'One  hundred   acres  of  land  off  the 
lower  end  of  my  farm  embracing  the  house  and  building.'* 
The  will  said  nothing  about  this  devise  being  in  lieu  of  dower. 
The  land  devised  was  of  course  involved  in  the  suit  for  the 
enforcement   of  liens.     Pending  the   suit   upon   the  bill  of 
revivor  and  supplement   which   brought   in  the   widow  and 
heirs,  the  widow  conveyed  the  one  hundred  acres  devised  to 
her,  to  Isaac  P.  Butcher,  one  of  the  heirs,  by'  the  same  meager 
description  used  in  the  will.     Though  both  the  grantor  and 
the  grantee  were  parties  to  the  cause  involving  the  land  of 
which   Isaac  Butcher  died  seized  and  possessed,  neither  of 
them  took  any  step  therein  to  save  the  one  hundred  acres 
from  a  sale  by  decree.     The  bill  was  taken  for  confessed  as 
to  them.    Later,  Isaac  F.  Butcher  proved  before  the  commis- 
sioner to  whom  the  cause  had  been  referred,  a  large  debt  in 
his  favor  against  the  estate  of  the  decedent,  which  was  carried 
into  and  provided  for  in  the  decree  directing  a  sale  of  the 
lands.     Though  the  widow  devisee  had  conveyed  a  part  of 
these  verv  lands  to  him,  neither  she  nor  he  said  one  word  in 
the  cause  against  a  decree  for  the  sale  of  the  one  himdred 
acres.    On  the  other  hand,  Isaac  F.  Butcher  appeared  in  the 
cause  and  took  a  decree  for  his  debt  against  the  land  that  had 
been  conveyed  to.  him  by  the  widow\ 

More  than  three  years  after  the  pronouncement  and  entry 
of  the  decree  of  sale,  Isaac  F.  Butcher  filed  his  bill  to  reriew 
the  cause  for  error.     Therein  he  set  up  the  conveyance  of 
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the  cne  hundred  acres,  made  by  the  widow  to  him,  alleged 
that  this  land  had  been  devised  to  the  widow  in  lieu  of  dower, 
and  assigned  that  because  it  was  so  devised,  the  decree  of  sale 
was  erroneous  in  embracing  the  same.  Further,  he  under- 
took to  assert  that  even  if  the  one  hundred  acres  was  not 
devised  in  lieu  of  dower,  the  decree  of  sale  was  erroneous  be- 
cause, in  the  proceedings  leading  to  its  entry,  dower  in  the 
lands  of  the  decedent  had  not  been  assigned  to  the  widow. 
Upon  demurrer  to  the  bill  of  review,  the  court  was  of  opinion 
that  the  demurrer  was  well  taken.  Plainly  the  bill  of  review 
was  filed  beyond  the  time  allowed  by  law.  Thereupon  the 
plaintiff  therein  asked  to  amend  in  an  immaterial  and  irrelev- 
ant particular,  which  request  was  overruled.  Then  he  sought 
to  have  his  bill  of  review  treated  as  a  motion  under  Code.  ch. 
134,  see.  5.  The  court  would  not  so  consider  it,  but  sustained 
the  demurrer  and  dismissed  the  bill  of  review. 

Thereafter,  Isaac  F.  Butcher  proceeded  by  motion  under 
the  statute  mentioned  above,  and  within  the  time  allowed 
therein,  to  obtain  a  review  of  the  decree  of  sale  for  the 
alleged  errors  he  had  formerly  relied  on  in  the  bill  of  review. 
Some  proceedings  were  had  under  this  motion,  which  need  not 
be  here  recited.  The  motion,  upon  final  hearing  of  the  same, 
was  denied.  The  court  perhaps  went  further  in  its  order 
made  in  the  disposition  of  this  motion  than  was  pertinent  in 
the  premises.  It  was  of  opinion  that  the  description  of  the 
land  in  the  devise  and  deed  was  so  indefinite  as  to  be  invalid. 
But  all  that  we  shall  not  detail.  '  The  matter  can  have  no 
bearing  on  proper  decision  herein.  The  same  may  be  said 
of  a  subsequent  motion  made  for  a  change  or  amendment  of 
the  order  of  which  we  have  last  spoken. 

Fpon  the  appeal  allowed  to  Isaac  F.  Butcher,  he  attacks 
as  erroneous  the  decree  of  sale  in  the  original  cause,  entered 
March  18,  1899;  the  decree  dismissing  the  bill  of  review  and 
refusing  to  treat  the  same  as  a  motion  under  the  statute, 
entered  October  30,  1903 ;  and  the  order  denying  the  statutory 
motion  to  reverse  the  decree  of  sale  for  error,  entered  Novem- 
ber 29.  1912.  Each  of  these  is  a  final  decree  or  order  in  the 
particular  proceeding  to  which  it  relates.  Each  was  appeal- 
able. But  the  appeal  herein,  which  was  allowed  within  the 
statutory  period  only  as  to  the  order  or  decree  of  November 
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29,  1912,  does  not  bring  under  review  the  other  decrees. 
As  to  each  of  them,  no  appeal  was  taken  within  the  time 
fixed  by  law.  They  are  beyond  review.  Let  us  again  iterate 
an  established  rule:  ''An  appeal  in  a  cause,  though  within 
time  as  to  some  decrees,  cannot  bring  up  for  review  an  appeal- 
able decree  as  to  which  the  time  fixed  by  law  for  appeal  has 
expired."    Morrison  v.  Leach,  75  W.  Va.  468,  84  S.  E.  177. 

The  appeal  brings  before  us  only  the  order  or  decree  of 
November  29,  1912.  Did  the  court  by  that  order  improperly 
deny  the  motion  made  by  Isaac  P.  Butcher  to  reverse  the 
decree  of  sale  for  error  ?  We  have  noticed  the  alleged  grounds 
on  which  the  motion  was  based.     Thev  can  not  avail. 

Though  Isaac  F.  Butcher  was  a  party  defendant  to  the 
cause,  proving  a  debt  in  his  favor  as  against  the  lands,  he 
made  no  issue  that  the  one  hundred  acres  had  been  devised 
to  the  widow  in  lieu  of  dower.  Nor  did  the  widow,  his  grantor 
of  the  one  hundred  acres,  who  was  al?o  a  party  to  the  cause, 
raise  any  such  issue.  They  both  confessed  the  scope  of  the  bill 
that  the  land  devised  to  the  widow  and  now  claimed  by  Isaac 
F.  Butcher  was  subject  to  be  charged  with  the  liens  and  dehts 
of  the  decedent,  for  which  it  was  afterwards  ordered  sold. 
This  claim  of  L^^aac  F.  Butcher  that  it  was  not  so  subject, 
made  as  a  basis  of  the  motion  to  reverse  for  error,  was  never 
mentioned  in  the  suit.  The  court  was  not  asked  to  decide 
upon  any  such  claim,  and  made  no  decision  in  regard  to  the 
same.  The  court  was  not  informed  by  any  pleading  or  in 
any  other  way  that  such  claim  existed.  Nor  was  it  the  pro- 
vince of  the  court  to  inquire  outside  the  record  as  to  such 
a  matter.  How  can  it  be  urged  that  the  court  erred,  when 
it  was  not  called  upon  to  decide,  and  did  not  decide!  As  the 
parties  allowed  the  record  to  be  made,  no  error  appears  in 
charging  the.  one  hundred  acres  with  the  liens  and  debts  of 
the  decedent.  The  bill  sought  so  to  charge  it.  The  \ridow 
did  not  claim  it  in  lieu  of  dower.  Her  grantee  did  not  inform 
the  court  that  he  made  claim  to  the  same.  Both  stood  by  and 
confessed  the  bill  which  asserted  that  the  lands  should  he 
sold  for  liens  and  debts.  On  the  face  of  the  will  exhibited 
in  the  cause,  the  one  hundred  acres  was  chargeable  as  they 
confessed  it  to  be.  What  error  was  there  in  taking  the  mat- 
ter as  they  confessed  it?    What  else  could  the  court  do? 

76  w.  v». 


April  1915.]  HoRNOR  v.  Life,  235 

The  motion  overruled  by  the  order  of  November  29,  1912, 
was  one  simply  to  reverse  the  decree  to  which  it  related  for 
any  error  for  which  an  appellate  court  might  reverse  the 
decree.  Code,  eh.  134,  sec.  5.  It  could  not  be  made  the 
implement  of  opening  the  cause  to  let  in  something  that  was 
not  litigated  therein.  No  such  motion  can  be  made  to  per- 
tain to  something  not  theretofore  involved  in  the  issues  and 
litigated  in  the  cause.  It  may  have  been  the  fault  of  the 
appellant  that  the  decree  of  sale  did  not  involve  a  litigation 
of  his  claim  to  the  one  hundred  acres,  but  he  could  ndt  cure 
that  fault  by  the  use  of  the  statutory  motion  which  he  em- 
ployed. The  language  of  Judge  Sanders  in  FerreU  v.  Cam- 
den, 57  W.  Va.  401,  is  pertinent:  *'This  motion  is  only  for 
the  purpose  of  correcting  an  erroneous  decree,  and  not  to 
enable  the  defendants  to  open  up  the  cause  for  the  purpose 
of  making  defense."      « 

But,  says  the  appellant,  the  decree  of  sale  was  erroneous 
in  that  dower  was  not  assigned  to  the  widow,  and  the  motion 
reached  such  error.  True,  it  may  have  been  error  to  sell 
the  land  for  the  liens  and  debts  of  the  decedent  without  first 
assigning  dower  to  the  widow.  But  how  is  the  appellant 
Isaac  B.  Butcher  prejudiced  by  that?  One  can  not  on 
appellate  process  take  advantage  of  an  error  that  does  not 
prejudice  his  rights.  We  need  not  cite  authority  for  this 
proposition.  The  failure  to  assign  dowser  to  the  widow  was 
favorable  to  Isaac  F.  Butcher  as  a  complaining  creditor  in 
the  cause.  Moreover,  his  contention  that  dower  should  have 
been  assigned  to  the  widow  is  directly  inconsistent  with  his 
claim  that  the  one  hundred  acres  w-as  devised  her  in  lieu  of 
dower. 

As  we  have  seen,  the  motion  to  reverse  the  decree  of  sale 
was  properly  denied  as  to  both  grounds  on  which  it  was  based. 
Though  the  order  denying  the  motion  embodies  some  im- 
material considerations,  the  absence  of  these  immaterial  con- 
siderations, or  the  grant  of  the  amendment  of  the  order, 
sought  below  by  appellant,  would  have  given  his  motion  no 
better  standing.  The  finding  of  absolute  want  of  ground 
for  the  motion  to  reverse  the  decree  of  sale,  precludes  and 
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forecloses  consideration  of  such  matters.     The  order  will  be 
aflSrmed. 

Affirmed. 


CHARLESTON 

■ 

Weekly  et  al.  v.  Wagner  et  ah 

Submitted"^  March  23,  1915.     Decided  April  20,  1915. 

1.  Acknowledgment — Married  Women — Sale  of  Beaityi. 

A  married  woman  can  bind  her  land  for  sale  only  by  a  writing 
which  she  duly  acknowledges  as  the  statute  requires,     (p.  237). 

2.  Same — Married  Women, 

Where  a  married  woman  by  a  written  option  executed  only  by  her 
signature  and  seal,  agrees  to  convey  her  land  to  another  in  case  he 
elects  to  take  the  same  within  a  stipulated  time,  her  acknowledg- 
ment of  the  same  made  before  a  notary  after  the  time  fixed  for  sneh 
election  has  expired,  will  not,  without  more,  revive  and  legalize  the 
agreement  -and  an  election  made  under  it  within  the  time.     (p.  23^). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Harrison  County. 
Suit  by  W.  P.  Weekly  and  others  against  John  Wagner 
and  others.    From  a  decree  for  defendants,  plaintiffs  appeal. 

Affirmed. 

Taney  Harrison,  for  appellants. 

Davis,  Swartz  &  Templeman,  for  appellees. 

Robinson,  President: 

John  Wagner  and  Anna  Wagnor.  his  wife,  joint  owners 
of  a  parcel  of  land,  entered  into  a  written  agreement  with 
W.  P.  Weekly,  dated  October  12,  1912,  to  sell  and  convey 
the  parcel  to  him,  or  to  whomsoever  he  might  direct,  for  a 
consideration  named.  The  agreement  was  a  limited  option. 
By  its  terms  Weekly  was  granted  until  midnight  of  October 
28,  1912,  to  elect  to  take  the  property  under  the  terms  stated. 
If  he  did  not  so  elect  within  the  time,  the  agreement  was  tn 
be  null  and  void. 
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The  writing  was  executed  only  by  the  signatures  and  seals 
of  the  Wagners.  It  was  not  further  executed  by  the  acknowl- 
edgment of  Mrs.  Wagner,  a  married  woman.  Therefore  it 
bound  John  Wagner  but  not  his  wife. 

Weekly  together  with  one  Farnsworth,  to  whom  he  had 
set  over  his  rights  under  the  agreement,  called  on  the  Wagners 
and  gave  verbal  notice  of  an  election  to  take  the  property. 
This  was  done  before  midnight  of  October  28,  1912.  The 
next  day  a  notary  called  on  ^Irs.  Wagner,  exhibited  to  her 
the  writing,  and  asked  her  if  she  had  signed  it.  She  replied 
that  she  had.  He  did  not  disclose  to  her  his  oflScial  character. 
Her  husband  was  not  present  at  the  time.  Later,  the  notary 
duly  certified  on  the  agreement  that  John  Wagner  and  Anna 
Wagner  had  on  October  29,  1912,  acknowledged  the  sam^  be- 
fore him  in  his  county. 

There  are  other  matters  presented  in  the  case  and  dwelt 
upon  in  argument,  but  in  view  of  the  decision  we  have  reached 
it  is  unnecessary  to  give  time  and  space  to  them. 

Mrs.  Wagner  owned  an  undivided  one-half  interest  in  the 
land.  That  she  could  not  divest  herself  of  title  thereto  other- 
wise than  by  a  deed  or  contract  acknowledged  in  the  manner 
prescribed  by  statute  is  conceded  by  counsel.  Pickens  v. 
Stout,  67  W.  Va.  422 ;  Amick  v.  Ellis,  53  W.  Va.  421 ;  Rosen- 
our  V.  Rosenoiir,  47  W.  Va.  554;  Moore  v.  Ligon,  30  W.  Va. 
146;  Moore  v.  Ligon.  22  W.  Va.  292.  '*A  married  woman 
cannot  divest  herself  of  title  by  even  a  written  contract, 
unless  it  has  been  acknowledged  by  her  in  the  manner  pre- 
scribed by  law;  nor  can  she  bind  herself  by  an  executory 
contract  of  sale,  without  duly  acknowledging  it."  Simpson 
v.  Belcher,  61  W.  Va.  157.  So,  at  the  time  of  the  election 
by  Weekly  and  Farnsworth  to  take  the  property  under  the 
executory  contract  of  Mrs.  Wagner,  a  married  woman,  she 
was  not  bound  by  the  contract.  The  contract  not  being  bind- 
ing as  to  her,  the  election  under  it  could  be  no  more  binding 
than  the  contract  itself.  That  election  must  get  any  force 
that  it  may  have  from  the  contract  authorizing  it.  The  con- 
tract having  had  no  legal  force,  the  election  had  none.  As 
to  Mrs.  Wagner  the  whole  transaction  was  a  thing  dead  in 
law  from  the  date  of  the  wTiting  to  midnight  of  October  28, 
1912.    The  other  parties,  Weekly  and  Farnsworth,  could  base 
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no  legal  right  against  her  on  it  or  anything  done  under  it 
In  law  there  was  no  contract  as  to  Mrs.  Wagner,  and  no 
election  to  take  her  land. 

All  this  being  true,  did  the  acknowledgment  made  by  Mrs. 
Wagner  after  the  stipulated  time  for  election  had  expired, 
avail  anything?  Did  it  revive  the  lifeless  contract  and  the 
futile  election  under  it  ?  We  hold  that  it  did  not.  In  reason, 
how  could  it?  The  acknowledgment  was  not  in  such  terms 
as  to  make  a  new  contract.  Neither  in  terms  nor  in  offeei 
did  it  say  that  Mrs.  Wagner  meant  to  give  legal  life  to  thai 
which  was  legally  dead.  She  merely  acknowledged  a  paper 
that  could  then  have  no  effect  by  its  own  terms.  The 
acknowledgment  could  not  make  it  binding  for  an  election  to 
take  under  it,  for  the  time  in  which  there  could  be  an  election 
under  it  had  expired.  It  required  both  a  binding  option  and 
an  election  under  the  same  to  bind  Mrs.  Wagner.  We  have 
neither  in  the  case.  For  when  the  election  was  made,  the 
writing  was  not  binding  on  her,  and  when  the  acknowledg- 
ment of  the  writing  was  made  by  her,  the  time  for  election 
under  it  had  passed.  Weekly  and  Farnsworth  never  under- 
took to  bind  Mrs.  Wagner  to  the  agreement  until  a  time  when 
by  the  very  terms  of  the  paper  it  was  futile  to  do  so,  the  day 
stipulated  for  election  having  passed.  At  no  time  was  there 
a  legal  meeting  of  the  minds  of  the  parties  on  the  tenns  of 
the  agreement.  An  agreement  by  one  that  another  may  have 
his  property  if  the  latter  elects  to  take  it  before  a  previous 
midnight,  is  surely  legally  ineffective. 

The  argument  that  the  acknowledgment  by  Mrs.  Wagner 
was  a  confirmation  or  ratification  of  the  invalid  contract  and 
election,  is  not  sound.  A  court  of  equity  in  this  suit  for 
specific  performance  as  against  her,  can  not  well  say  that 
by  the  mere  act  of  acknowledging  a  paper  dead  even  by  its 
own  terms  she  meant  to  divest  hersc^lf  of  title  to  her  land. 
The  implication  is  indeed  remote.  Nor  is  it  consistent  with 
the  strictness  required  in  the  passing  of  the  title  of  a  married 
woman. 

The  specific  performance  prayed  for  by  Weekly  and  Farns- 
worth was  properly  denied  and  their  bill  rightly  dismissed. 
They  asked  no  separate  enforcement  against  John  Wagner, 
even  if  it  would  have  been  just  and  equitable  in  the  discretion 
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belonging  to  a  court  of  equity  in  such  a  case  as  this  to  have 
granted  enforcement  as  to  him  alone.    We  affirm  the  decree. 

Affirmed. 


CHARLESTON 

Smith  v.  Board  of  Education  of  Parkersbubg  District. 

Submitted  May  4,  1915.     Decided  May  18,  1915. 

* 

CoNTBACTS — Building  Contract — Drawings  and  Specifications — Construc- 
tion— Architect — Agency — Authority  of  Architect — Change  of 
Plans — Liability  of  Owner — Mutual  Mistake — Bight  to  Belief. 
A  contract  between  the  owner  and  builder,  for  the  erection  of  a 
house,  expressly  referred  to  the  drawings  and  specifications,  pre- 
pared by  the  architect  and  adopted  by  the  owner,  and  identified  by 
the  signatures  thereon  of  the  contracting  parties,  and  made  them 
parts  thereof.  The  drawings  showed,  by  printed  words  in  the  spaces 
representing  the  corridors,  that  vitrolite  wainscoting  was  to  bo  used 
therein,  but  the  specifications  made  no  mention  of  it,  and,  before 
bidding  for  the  work,  the  contractor  examined  both  the  drawings 
and  specifications,  but  w^as  informed  by  the  architect  that  vitrolite 
was  not  to  be  used,  and  that  he  would  erase  the  words  relating  to  it 
from  the  drawings,  but  he  failed  to  do  so,  and  did  not  advise  the 
owner  of  what  he  had  told  the  contractor,  who  bid  for  the  work  as 
a  whole  and  did  not,  in  terms,  either  include  or  exclude  vitrolite. 
He  refused  to  put  it  in  and  completed  the  building  without  it. 
The  owner  then  caused  it  to  be  put  in,  and  deducted  the  cost 
thereof  from  the  amount  of  the  contractor 's  bid ;  and  he  thereupon 
filed  his  bill  in  equity,  alleging  a  mistake  in  the  contract  and  pray- 
ing for  a  reformation  of  it  and  for  a  decree  for  the  balance 
claimed  to  be  due  him.    Held: 

I.  The  drawings  and  specifications  are  both  parts  of  the  contract, 
and  are  not  inconsistent  with  each  other  because  they  both  do 
not  show  that  vitrolite  was  to  be  used  in  the  corridors;  one 
supplements  the  other,     (p.  240). 

II.  That  the  architect  is  only  a  special  agent,  whose  authority 
depends  upon  the  terms  of  his  employment,  or  upon  the  terms 
of  the  contract  between  the  owner  and  contractor,     (p.  240). 

m.  That  the  architect  had  no  authority  to  change  the  plans  and 
disperse  with  vitrolite  wainscoting  in  the  corridors,  without 
the  consent  of  the  owner,     (p.  240). 
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IV.  That  the  owner  is  not  responsible  for  the  mistaken  reliance  of 
the  contractor  upon  the  suppoeed  authority  of  the  architect,  (p, 
240). 

V.  Equity  will  not  reform  a  contract  on  the  ground  of  mistake 
unless  the  mistake  is  mutual,  or,  if  not  mutual,  unless  it  wu 
known  to  the  other  party  who  has  been  guilty  of  inequitable 
conduct;  or  unless  one  party,  either  by  conduct  or  representa- 
tions, has  caused  the  other  to  be  misled,     (p.  243). 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  Charles  A.  Smith  against  the  Board  of  Education 
of  Parkersburg  District.  From  decree  for  defendant,  plain- 
tiff appeals. 

Affirmfd. 

Smith  D.  Turner,  for  appellant. 

L.  N,  Tavemxer  and  Kreps,  Russell  ct  Hitesheu\  for  ap- 
pellee. 

Williams,  Judge  : 

This  suit  was  brought  by  Chas.  A.  Smith  to  reform  a  huiW- 
er's  contract  made  by  him  with  the  Board  of  Education  cf 
Parkersburg  District,  for  the  erection  of  a  twelve  it)om 
schoolhouFc  at  the  corner  o.f  Seventh  Street  and  Park  Avenue 
in  the  City  of  Parkersburg,  and  to  recover  an  alleged  balan^f 
of  $1,387.25  claimed  to  be  due  on  the  contract.  A  decree  wa-^ 
made  on  the  7th  of  July,  1914,  adjudging  that  plaintiff  was 
not  entitled  to  any  relief  and  dismissing  his  bill ;  and  he  ha^ 
appealed. 

The  minutes  of  the  various  meetings  of  the  board  of  educa- 
tion show  that  on  June  6.  1910,  a  resolution  was  passed  in- 
viting architects  to  **  submit  plans  for  a  12  room  buiUlinir. 
subject  to  the  approval  of  the  Board  of  Education,  nt  thi* 
next  meeting.''  William  Howe  Patton  and  D.  W.  Daily, 
associate  architects,  submitted  plans,  and.  by  a  resolution 
passed  on  the  17th  of  June,  1910,  their  plans  were  adopted, 
and  they  were  employed  as  architects  of  the  building,  and  by 
resolution  passed  August  26,  1910,  they  were  instructed  to 
advertise  for  bids  for  the  erection  of  it.  Pursuant  to  their 
advertisement  five  separate  scaled  bids  were  filed  with  the 
board  of  education,  and  at  a  meeting  of  said  board,  held  on 
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the  12th  of  September,  1910,  the  bids  were  opened  and  in- 
spected, and  the  contract  awarded  to  plaintiff,  at  the  price 
of  $29,400.00,  his  being  the  lowest  bid.  The  written  contract, 
however,  was  not  signed  until  November  11,  1910,  although 
dated  12th  of  September,  1910.  The  matter  in  dispute  relates 
to  the  use  of  vitrolite  wainscoting,  which  the  plans,  adopted 
by  the  board  of  education,  required  to  be  used  in  the  corridors 
on  the  first  and  second  floors,  plaintiff  claiming  that  he  was 
informed  by  Mr.  Patton,  one  of  the  architects,  that  it  was  not 
to  be  uFed  and,  therefore,  he  did  not  include  it  in  his  bid, 
and  the  board  claiming  that  it  did  not  authorize  the  architect 
to  alter  the  plans  in  that  respect,  and  awarded  plaintiff  the 
contract  because  it  understood  his  bid  to  include  vitrolite 
wainscoting.  Plaintiff  refused  to  put  it  in,  and  completed  the 
building  without  it.  The  board  then  caused  the  corridors 
to  be  wainscoted  with  vitrolite,  at  a  cost  to  it  of  $1,387.25, 
and  deducted  that  amount  from  plaintiff's  bid. 

The  written  contract  expressly  makes  both  the  drawings 
and  specifications  a  part  of  it,  hence  they  must  be  looked  to 
in  order  to  determine  what  was  comprehended  in  the  contract. 
Neither  the  signed  agreement  nor  the  specifications  expressly 
mentioned  vitrolite,  but  the  drawings  or  plans  show  that  it 
was  to  be  used,  and  they  are  as  much  a  part  of  the  contract 
as  the  specifications,  both  are  identified  by  the  signatures  of 
the  contracting  parties,  and,  in  terms,  referred  to  as  parts  of 
the  contract.  On  the  first  floor  plan,  in  the  space  represent- 
ing the  hall,  printed  in  conspicuous  letters,  are  these  words: 
**Note: — Walls  of  corridors  is  to  be  wainescotted  with  vitrolite 
M7g  by  Meyercord-Carter  Co.;''  and  similar  words  appear 
in  the  space  representing  the  hall  on  the  second  floor  plan. 
In.  a  third  plan,  representing  a  longitudinal  section  of  the 
building,  with  a  portion  of  the  roof,  the  word  ** vitrolite"  is 
printed  in  each  of  the  spaces  representing  the  hallways. 
These  words  appear  in  plain,  white  letters  on  the  blue-prints, 
and  are  facsimiles  of  the  original  drawings.  These  prints  were 
examined  by  the  bidders,  before  making  up  their  estimates 
and  filing  their  bids.  There  is  no  inconsistency  between  the 
drawings  and  the  specifications;  the  omission  of  the  latter 
to  mention  vitrolite  is  supplied  by  the  drawings  which  show 
it  was  to  be  used.    They  are  a  part  of  the  contract,  and  do 
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not  conflict  with  the  specifications,  which  are  simply  incom- 
plete in  that  respect.  But  it  is  wholly  unnecessary  to  further 
discuss  a  question  which  the  nature  of  the  suit  admits.  If 
vitrolite  were  not  included  in  the  terms  of  the  contract,  plain- 
tiff would  have  no  standing  in  a  court  of  equity,  for  his  suit 
is  one  to  reform  that  express  contract,  and  equity  can  enter- 
tain it  on  no  other  ground. 

The  theory  on  which  plaintiff  has  framed  his  hill  is,  that 
the  inclusion  of  vitrolite  was  either  a  mutual  mistake  of  th^* 
contracting  parties,  or  a  mistake  on  his  part,  and  fraud  or 
inequitable  conduct  equivalent  thereto,  on  the  part  of  defend- 
ant ;  and  to  support  this  contention  he  relies  on  the  statement 
made  to  him  by  Patton,  one  of  the  architects,  before  he  put  in 
his  bid,  that  vitrolite  was  not  to  be  used,  and  that  he  wouM 
cancel  the  words  printed  on  the  drawings,  showing  that  it 
was  to  be  used.  The  architect  admits  he  made  the  statement 
to  plaintiff,  but  he  did  not  erase  the  words.  This  representa- 
tion was  made  to  plaintiff  after  the  board  of  education  had 
adopted  the  plans  for  the  building,  as  shown  by  the  drawings, 
and  was  made  without  its  authority  or  knowledge.  The  work 
on  the  building  was  begun  in  the  fall  of  1910,  and  progressed 
until  sometime  in  1911,  when  the  time  came  for  vitrolite  to 
be  put  on.  Mr.  Daily,  associate  architect  with  Mr.  Patton. 
then  called  plaintiff's  attention  to  the  fact  that  it  was  about 
time  to  put  on  the  vitrolite,  and  a  dispute  arose  between  them, 
as  to  whether  it  was  to  be  used,  and  whether  it  was  included 
in  plaintiff's  bid.  Mr.  Daily  did  not  know  that  Mr.  Patton 
had  told  plaintiff  not  to  include  it  in  his  bid,  and  he  immedi- 
ately informed  the  board  of  education  of  plaintiff's  contention. 
That  is  the  first  time  it  knew  of  plaintiff's  alleged  misunder- 
standing of  the  agreement.  Plaintiff's  was  a  lump  bid  for 
the  entire  work,  it  did  not  expressly  include  or  exclude  vitro- 
lite. The  president  of  the  board  of  education  testified  that  he 
asked  plaintiff,  at  the  meeting  when  the  bids  were  opened,  if 
he  included  vitrolite  in  his  bid  and  he  replied  that  he  did. 
Plaintiff  denied  that  he  made  the  statement,  and  there  is 
much  conflict  in  the  testimony  respecting  what  was  actually 
said  at  that  time.  In  our  view  of  the  case,  it  is  not  necessary 
to  determine  that  disputed  fact,  for,  even  if  plaintiff's  testi- 
mony be  regarded  as  true,  we  do  not  think  it  proves  a  caac 
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entitling  him  to  relief!    Assuming,  therefore,  that  he  bid  for 
the  work,  with  the  honest  belief  that  the  plans  had  beei> 
changed,  respecting  the  use  of  vitrolite,  and  did  not  intend 
his  bid  to  include  it  as  a  part  of  the  material  to  be  furnished 
'  and  work  to  be  done  by  him,  still  the  other  contracting  party 
had  a  different  understanding  respecting  his  bid,  and  the  con- 
tract was  made  according  to  that-  understanding,  and  if  the 
board  of  education  is  not  responsible  for  plaintiff's  having 
been  misled,  he  has  no  cause  of  complaint  against  it.     The 
board  had  made  no  change  in  the  plans,  as  originally  adopted 
by  it,  and  was  wholly  ignorant  of  what  Patton  had  told  plain- 
tiff, as  was  likewise   his  associate  architect,  Daily.     Patton 
admits  he  never  consulted  the  board,  to  know  if  it  desired 
the  change,  and  never  informed  it  that  he  had  told  plaintiff 
he  would  crape  the  words  relating  to  vitrolite  from  the  draw- 
ings; and  the  contract,  subsequently  signed,  includes  it.     It 
is  fully  established  that  the  board  of  education  acted  under 
the  belief  that  plaintiff's  bid  included  vitrolite.    The  mistake, 
therefore  lacks  mutuality.     Crim  v.  O'Brien,  69  W.  Va.  754. 
And,  unless  the  board  of  education  has  been  guilty  of  some 
act,  or  omi.^sion  of  duty,  which  misled  plaintiff  and  caused 
his  mistake,  the  written  contract  is  conclusive.     Equity  will 
not  reform  a  contract  on  aceount  of  a  mistake  made  by  one 
of  the  parties,  when  the  other  has  been  guilty  of  no  inequi- 
table conduct.     3  Elliott  on  Contracts,  Sec.  2370 ;    Williams 
V.  Hamilton,   104  lo.  423;    and   Whitworth  v.  Lowell,   178 
Mass.  43.     It  is  not  contended  that  the  board  of  education 
has  been  directly  and  personally  guilty  of  wrong,  but  it  is 
urged  that,  by  referring  the  contractor  to  the  architect,  and 
requiring  him  to  conform  to  **all  directions  relating  to  the 
work  given  by  the  Architects  as  interpretations  of  the  require- 
ments of  the  drawings  and  specifications, ' '  the  board  thereby 
constituted  him  its  general  agent,  and  is,  therefore,  bound 
by  his  acts  and  representations.     Neither  the  clause  above 
quoted  from,   nor  any  other  clause  found  in  either  of  the 
separate  papers  constituting  the   entire   contract,   conferred 
power  upon  the  architect  to  change  the  plans  which  had  been 
adopted.     The  above  clause  only  authorized  the  architect  to 
interpret  and  explain  the  drawings  and  specifications,  not  to 

make  changes  in  them.    There  is  a  clause  in  the  specifications, 
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just  preceding  the  one  quoted  from,'  which  expressly  pro- 
vides that  any  increasing,  diminishing  or  making  changes  in 
any  part  of  the  work,  is  to  be  done  upon  the  written  order 
of  the  architect,  **when  approved  by  the  owners,"  meaning 
the  board  of  education.  Article  I  of  the  agreement  expressly* 
refers  to  the  drawings  and  specifications  prepared  by  Pattnii 
and  Daily,  associated  architects,  and  makes  them  parts  of  the 
agreement,  in  the  following  words,  viz. :  '  *  which  drawings  and 
specifications  are  identified  by  the  signatures  of  the  parties 
hereto,  and  become  hereby  a  part  of  this  contract."  Article 
II  provides  that  the  work  shall  be  done  under  the  direction 
of  said  architects,  and  that  their  decision  **as  to  the  true  con- 
struction and  meaning  of  the  drawings  and  specifications 
shall  be  final."  That  article  concludes  as  follows:  **It  is 
also  understood  and  agreed  by  and  between  the  parties  hereto 
that  such  additional  drawings  and  explanations  as  may  be 
necessary  to  detail  and  illustrate  the  work  to  be  done  are 
to  be  furnished  by  said  Architect,  and  they  agree  to  eoDform 
to  and  abide  by  the  same  so  far  as  they  may  be  consistent 
with  the  purpose  and  intent  of  the  original  drawings  and 
specifications  referred  to  in  Art.  I."  This  language  shows 
that  no  change  in  the  original  drawings  was  contemplated, 
and  that  the  architects  were  not  authorized  to  make  alterations 
in  them.  The  pronoun  *'they"  refers  to  architects,  and  the 
clause  binds  them  to  conform  to  the  adopted  plans  and  specifi- 
cations. It  would  be  useless  to  submit  drawings  of  a  building 
to  the  owner  for  his  inspection  and  adoption,  if  the  architect 
had  the  power,  to  be  exercised  ad  libitum,  to  make  such 
material  alterations  and  changes  therein  as  he  might  think 
proper.  The  architect  is  not,  by  virtue  of  his  employment 
as  such,  the  owner's  general  agent  for  all  purposes,  in  the 
erection  of  the  building.  His  powers  and  duties  are  limited 
by  the  terms  of  his  contract  of  employment,  or  by  the  terms 
of  the  contract  between  the  owner  and  builder.  6  Cyc.  29: 
3  Page  on  Contracts,  Sec.  1465 ;  4  Elliott  on  Contracts,  See. 
3614;  McNulUj  v.  Keyser  Building  Co,,  112  Md.  638;  U^- 
ley  v.  Eouss,  185  N.  Y.  201 ;  Chicago  Lumber  <&  Coal  Co.  v. 
Oarmer,  132  lo.  282,  109  N.  W.  780;  Volquardsen  v.  Davefi 
port  Hospital  &€.  Co.,  161  lo.  706,  141  N.  W.  432;  Sweeney 
V.  Aetna  Indemnity  Co,,  34  Wash.  126,  74  Pac.  1057;  and 
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Lfverone  v.  Arancio,  179  Mass.  439,  61  N.  B.  45.  Being  only 
a  special  agent  of  the  owner,  it  is  incumbent  on  a  person 
dealing  with  the  architect  to  ascertain  the  extent  of  his 
authority,  for  it  is  a  well  established  principle  that  an  agent's 
acts,  in  excess  of  his  authority,  do  not  bind  the  principal. 
The  only  evidence  of  Patton  's  authority  as  agent  of  the  board 
of  education  is  found  in  the  contract  between  said  board  and 
plaintiff,  and,  as  we  have  already  seen,  it  does  not  empower 
him  to  change  the  plans  without  the  board's  approval.  The 
board  is  not  responsible  for  plaintiff's  mistake,  it  was  guilty 
of  no  inequitable  conduct  which  could  have  caused  the  mis- 
take; and  there  is  no  evidence  that  it  even  knew  of  it,  until 
long  after  the  contract  was  entered  into.  " 

The  fact  that  vitrolite  is  manufactured  in  different  thick- 
nesses and  weights,  and  is  attached  to  the  walls  by  different 
methods,  coupled  with  the  fact  that  neither  the  drawings  nor 
the  specifications  gave  any  information  concerning  the  thick- 
ness desired  or  the  method  of  putting  it  on,  in  consequence 
of  which  it  is  argued  that  the  bidder  could  not  bid  intelli- 
gently on  that  part  of  the  work,  does  not  alter  the  terms  of 
the  contract,  nor  relieve  plaintiff  from  performing  it.  Those 
objections  relate  to  mere  matters  of  detail,  concerning  which 
the  bidder,  if  he  considered  them  material,  should  have  in- 
formed himself  before  putting  in  his  bid;  or  else  he  should 
have  expressly  excluded  vitrolite  from  his  bid,  so  that  the 
board  of  education  could  not  have  been  misled  by  the  manner 
of  the  bid. 

There  are  a  number  of  legal  propositions  discussed  in  the 
briefs  of  learned  counsel,  which  are  not  necessary  to  be  passed 
upon  in  a  determination  of  the  case,  and,  therefore,  we  have 
not  considered  them  in  this  opinion.    The  decree  is  affirmed. 

Affirmed, 
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CHARLESTON 

Parkersburg  &  Marietta  Sand  Company  v.  Smith. 

Submitted  May  4,  1915.    Decided  May  18,  1915. 

1.  Assumpsit,    Action    of — Declaraiion — Special    Count — Su^deiuy 

Agaijist  Demurrer. 

A  special  count  in  a  declaration  in  assumpsit,  counting  upon  an 
original  and  a  second  or  modified  contract,  and  which  after  averring 
both  contracts  charges  a  promise  on  the  part  of  the  defendant  to  pay 
the  amount  accrued  to  plaintiff  under  the  contracts  pleaded,  is  not 
rendered   bad   on   demurrer   because   of   its   omission   to  charge  a 

promise  to  pay  ''the  sum  of  dollars"  alleged  in  a 

previous  paragraph  to  be  due  under  the  first  or  original  contract 
pleaded,     (p.  249). 

* 

2.  Same. 

Nor  is  such  count  bad  on  demurrer  for  failure  to  aver  a  promise 
of  defendant  to  pay  respectively  the  two  several  sums  demanded, 
one  accruing  to  plaintiff  under  the  contracts  in  writing  pleaded,  and 
the  other  under  other  contracts  pleaded,  but  not  in  writing,  such 
promises  being  comprehended  under  the  general  averment,  of  a 
promise  to  pay  a  sum  larger  than  the  aggregate  of  both  items, 
intended  and  sufficient  to  cover  both  sums  sued  for.     (p.  250). 

3.  Same — Declaraiion — Special  Count — Sufficiency  Against  Demurrer'- 

Interest, 

Nor  is  such  count  bad  on  demurrer,  because  it  avers  a  promise  tc 
to  pay  interest  on  the  sum  sued  for  from  a  date  anterior  to  the 
making  of  the  second  of  said  contracts,  interest  being  incident 
merely  to  the  right  to  recover  the  principal  sum  sued  for.    (p.  250). 

4.  Contract — Construction — ** Contract  of  Entirety,** 

A  contract  to  drive  certain  piling,  at  a  stipulated  price  per  pile, 
to  make  certain  excavation  for  a  coffer-dam,  and  to  afterwards 
remove  the  embankment,  at  a  stipulated  price  per  cubic  yard,  and 
to  provide  a  pump  of  sufficient  capacity  and  efficiency  to  perform 
the  contract,  at  a  stipulated  price  per  day,  etc.,  is  not  a  contract  of 
entirety,     (p.  251). 

5.  Action — Contracts — B-ight  of  Action — Evidence, 

A  tort  may  not  be  waived  and  assumpsit  maintained  thereon 
against  a  wrong  doer,  when  the  latter 's  estate  has  not  been  bene- 
fited thereby,  as  by  the  appropriation  by  him  of  plaintiff  *s  property 
or  the  proceeds  of  the  sale  thereof,  and  evidence  of  such  tort  and 
damages  to  plaintiff  therefrom,  and  not  so  benefiting  the  estate  of 
defendant,  should,  in  an  action  ex  contractu  against  him,  be  re 
jected.     (p.  253). 
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6.  Evidence — Admi&&ihility — Books  of  Account. 

Point  one  of  the  syllabus  in  Wat  Virginia  Architects  amd  BuHdr 
ers  V.  Stewart,  68  W.  Va.  506,  re-affirmed  and  applied,  as  justify- 
ing the  admissibility  of  plaintiff's  books  of  aceount  in  evidence  to 
the  jury.     (p.  256). 

7.  Sam e — A dmis&ibiliiy — A dmisiion — Compromise. 

Admission  by  one  of  the  parties  of  independent  facts  relating  to 
plaintiff's  claim,  though  made  during  the  colloquium,  or  during  a 
treaty  for  a  compromise,  are  admissible  in  evidence,  such  admission 
not  amounting  to  a  proposition  of  compromise,     (p.  257). 

8.  Pleading — Issues  and  Proof-^Payments — Set-Off  and  Counterclaink 

In  an  action  on  an  account,  accruing  to  plaintiff  under  contracts, 
such  as  those  sued  on  in  this  case,  it  is  error  to  permit  plaintiff,  in 
the  absence  of  counter  offsets  filed  by  him,  to  prove  that  the  pay- 
ments specified  in  defendant's  bill  of  off-sets  were  properly  applica- 
ble to  other  items  of  plaintiff's  account,  not  covered  by  its  bill  of 
particulars.  CJonstruing  section  4,  chapter  126,  serial  section  4824, 
Code  1913.     (p.  257). 

9.  Trial — Instructions — Applicahilitj^  to  Case — Compromise. 

Where,  as  in  this  case,  at  least  one  of  the  items  in  the  account 
sued  for  is  covered  by  a  contract  of  compromise  between  the  parties, 
an  instruction  to  the  jury  that  such  compromise  is  binding  upon  the 
parties  thereto  unless  impeached  for  fraud,  or  because  something  has 

been  inadvertently  omitted  therefrom,  is  properly  given,     (p.  258). 

# 

10.  Contracts — Construction  Contracts — Modification — Award  of  Arhi- 

trot  on. 

The  award  of  the  arbitrators,  Horstman  and  Burgess,  made  pend- 
ing the  execution  of  plaintiff's  contracts,  requiring  it  to  remove  the 
coffer-dam  embankment  to  the  satisfaction  of  the  government  of  the 
United  States,  omitting  the  other  words  of  the  original  contract, 
requiring  that  work  to  be  done  to  the  satisfaction  of  defendant  also, 
and  the  acceptance  thereof  by  the  parties,  properly  construed,  did 
not  constitute  a  modification  of  that  provision  of  the  original  con- 
tract,    (p.  258). 

11.  TriaIj — Binding  Instructions — Evidence, 

A  binding  instruction  is  properly  rejected  which  excludes  the 
theory  of  one  of  the  parties,  and  which  the  evidence  tends  in  an 
appreciable  degree  to  support,     (p.  261). 

12.  Assumpsit,  Action  op — Declaration — Quantum  Meruit  Count. 

A  quantum  meruit  count  is  now  obsolete,  and  is  no  longer  neces- 
sary in  an  action  in  assumpsit  containing  the  common  counts  for 
work  and  labor  done,  etc.     (p.  262). 

13.  Contracts — Partial  Performance — Compensation. 

Where  a  party  to  a  contract  fails  to  furnish  a  pumping  outfit  of 
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the  capacity  and  efficiency  called  for  bj  his  contract,  he  is  not 
entitled  to  recover  the  full  price  per  diem  stipulated  therefor  io 
the  contract,  but  only  such  sum  as  the  same  is  reasonably  worth  to 
the  other  party  to  the  contract,     (p.  262). 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  Parkersburg  &  Marietta  Sand  Company 
against  Lloyd  E.  Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error. 

Reversed^  and  new  trial  aivardfd. 

Moss,  Marshall  d-  Forrer  and  H.  P.  Camden,  for  plaintiff 
in  error. 

Thomo^s  Colemmi  and  Eeesc  Blizzard,  for  defendant  in 
error. 

Miller,  Judge: 

On  two  .special  counts  and  the  common  counts  in  assumpsit 
and  on  issues  joined  on  the  general  and  sundry  special  pleas, 
with  special  replications  to  some  of  said  special  pleas,  plaintiff 
obtained  the  verdict  and  judgment  for  $8,280.49,  complained 
of. 

On  writ  of  error  defendant  opposes  to  this  judgment  num- 
erous assignments  of  error  charged  to  have  been  committed 
on  the  trial  below. 

The  first  of  these  is  that  the  trial  court  erroneouslv  over- 
ruled  his  demurrer  to  the  declaration  and  each  count  thereof. 
No  point  is  made  against  the  common  counts.  The  first  count 
pleads  a  first  and  a  second  or  supplementary  contract  between 
plaintiff  and  defendant  in  haec  verba,  and  performance  there- 
of by  plaintiff,  and  alleges  that  plaintiff  was  entitled  to 
recover  thereon  from  defendant  the  sum  of  $13,197.53,  ^s 
shown  by  an  itemized  statement  filed  therewith,  and  de5iir- 
nated  ** Amount  due  under  written  contracts.*'  This  count 
then  pleads  performance  of  certain  other  work,  namely,  the 
making  of  certain  excavations,  fillings,  and  embankments 
around  and  in  a  certain  coffer-dam,  and  sinking  certain 
piling,  and  raising  and  repairing  a  certain  boat,  in  connee- 
tion  with  the  work  done  and  performed  by  the  plaintiff 
under  said  w-ritten  contracts ;  and  that  at  the  special  instam** 
and  request  of  defendant  and  for  the  consideration  then  and 
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there  agreed  to  be  paid  by  defendant  to  plaintiff,  plaintiff 
also  performed  certain  labor  for  defendant  and  furnished 
certain  material,  including  piling  and  equipment,  amounting 
to  $791.69,  according  to  an  itemized  account  thereof  also  filed 
with  the  declaration  and  designated  **  Account  for  work  done 
not  under  writings." 

'*By  reason  whereof",  it  is  alleged,  defendant  ** became 
indebted  and  liable  to  the  said  plaintiff  in  the  said  sum  of 
Fifteen  Thousand  Dollars  *  *  *  with  interest  from  the 
first  day  of  August,  1910,  until  paid,  and  being  so  liable,  the 
said  defendant    *    *    *    in  consideration  thereof,  afterwards, 

to-wit,  on  the day  of ,  1912,  undertook  and 

promised  to  pay  *  ♦  *  plaintiff,  the  sum  of  $15,000.00, 
with  interest  as  aforesaid,  w^henever  the  said  defendant 
should  be  thereunto  afterwards  requested."  And  the  allega- 
tion follows  that  not  regarding  his  said  promises  and  under- 
takings defendant,  though  often  requested,  had  not  as  yet 
paid  plaintiff  said  sum  with  interest  as  aforesaid,  or  any  part 
thereof,  but  had  wholly  neglected  to  do  so  to  the  damage  of 
plaintiff.  $15,000.00. 

The  second  count  pleads  that  on  the day  of  August, 

1912,  after  defendant  had  executed  and  delivered  the  con- 
tracts in  writing  aforesaid,  and  after  plaintiff  had  done  and 
performed  all  the  labor  and  furnished  all  the  material  men- 
tioned and  set  forth  in  the  first  count,  at  the  special  instance 
and  request  of  defendant,  defendant  accounted  with  plaintiff 
"of  and  concerning  divers  sums  of  money  for  said  labor  per- 
formed, and  said  material  and  equipment  furnished,  before 
that  time  and  owing  to  plaintiff,  and  then  in  arrear  and  un- 
paid", and  that  upon  such  accounting  '*  defendant  •  *  • 
*  was  found  in  arrear,  and  indebted  to  •  *  *  *  plain- 
tiff in  the  further  sum  of  *****  $15,000.00",  and 
that  being  so  indebted,  and  in  consideration  thereof,  defend- 
ant ** undertook  and  then  faithfully  promised"  to  pay  plain- 
tiff the  said  sum  of  money,  when  he  should  be  thereunto  after- 
wards requested,  and  as  represented  in  the  account  thereof 
filed  therewith,  and  that  being  so  liable  defendant  in  consid- 
eration thereof,  on  the day  of ,  1912,  under- 
took, etc.,  in  the  same  manner  as  alleged  in  the  first  count. 

The  first  point  made  against  the  first  count  is  that  it  con- 
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tains  no  allegation  of  a  promise  to  pay  *'the  sum  of 


dollars'*  alleged  in  a  previous  paragraph  thereof  to  have 
been  due  and  owing  plaintiff  under  the  first  or  original  con- 
tract. We  think  there  is  no  merit  in  this  point.  Immediately 
following  this  averment  it  is  alleged  that  owing  to  disputes 
and  controversies  between  the  parties  as  to  plaintiff's  rights 
under  said  first  contract,  the  second  or  supplementary  con- 
tract pleaded  was  entered  into,  and  then  follows  the  allegation 
above  recited  in  relation  to  the  liability  and  promises  of 
defendant  under  both  contracts,  and  as  to  the  amount  accrued 
to  plaintiff  thereunder  and  the  promises  of  defendant  alleged, 
etc.  We  think  these  averments  sufficient  to  satisfy  all  re- 
quirements of  good  pleading. 

The  point  is  also  made  against  those  averments  that  there 
are  no  distinct  allegations  of  a  promise  to  pay  the  sum  of 
$13,197.53,  accrued  under  the  contracts  in  writing,  and  the 
sum  of  $791.69,  accrued  under  the  contracts  not  in  writing, 
but  only  of  the  sum  of  $15,000.00,  and  which  said  two  sums 
do  not  aggregate  the  sum  of  $15,000.00,  alleged  to  have 
accrued  and  been  demanded.  We  see  no  substantive  merit  in 
this  point. 

It  is  unnecessary'  to  aver  a  promise  to  pay  each  individual 
sum  demanded.  The  averment  of  the  promise  to  pay  the 
aggregate, of  all  the  sums  demanded  is  certainly  sufB^'ient, 
and  though  in  this  case  there  is  no  promise  to  pay  the  exact 
aggregate  of  the  two  sums  demanded,  it  is  plainly  to  be  seen 
that  the  intention  was  to  cover  the  aggregate  of  these  sums 
by  the  promise  to  pay  the  sum  of  $15,000.00.  We  know  of 
no  authority,  and  none  is  cited,  for  the  proposition  that  the 
averment  of  the  amount  promised  must  exactly  equal  the 
aggregate  of  the  different  items  demanded.  No  such  strict 
rule  is  known  to  us  when  applied  to  an  action  of  assumpsit 

Another  point  is  that  the  averment  of  the  promise  to  pay 
interest  from  the  first  day  of  August,  1910,  a  date  anterior 
to  the  making  of  the  second  or  supplementary  agreement, 
and  a  date  anterior  to  the  date  of  the  work  done  under  the 
contract  and  covered  by  the  bill  of  particulars  filed,  is  an 
impossible  date,  rendering  the  first  two  counts  bad.  We  sec 
no  merit  in  thi^  proposition.  The  averment  of  time  from 
which  interest  is  to  run  is  an  immaterial  averment,  and  i 
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Minor,  Inst,  Part  II,  1175,  cited,  is  inapplicable.  Unless 
there  is  an  express  contract  to  pay  interest  it  does  not  form 
the  basis  of  the  action,  but  becomes  an  incident  only  to  the 
recovery  of  the  principal  debt.  Bennett  v.  Federal  Coal  & 
Coke  Co.,  70  W.  Va.  456.  Here  there  was  no  express  contract 
to  pay  interest,  and  interest  therefore  was  a  mere  incident  to 
the  recovery  of  the  principal  sum  sued  for,  and  the  damage 
laid  in  the  declaration  constituted  a  sufficient  cloak  to  cover 
that  interest. 

Some  other  points  of  demurrer  are  noted,  but  they  are 
practically  conceded  to  be  without  merit,  as  duplicity,  etc., 
and  will  not  be  further  regarded  on  this  hearing.  The  same 
points  are  covered  by  other  points  of  error,  and  they  will 
have  consideration  in  disposing  of  them. 

The  second  point  of  error  is  the  rejection  of  defendant's 
special  plea  number  one.  This  plea  is  based  upon  the  theory 
of  the  entirety  of  the  contract  pleaded,  and  proposes  to  recoup 
in  damages  certain  losses  of  interest,  and  damages  sustained 
by  defendant  by  being  obliged  to  pay  plaintiff  over  and  over 
again  for  doing  the  same  work  contracted  to  be  done  by  it, 
and  damages  sustained  by  defendant  from  delay  by  plaintiff 
in  the  execution  of  its  contract. 

By  the  terms  of  the  contract  plaintiff  agreed  with  defend- 
ant to  drive  all  steel  sheet  piling  and  all  wooden  piling,  and 
do  all  the  excavating  called  for  by  the  contract  of  the  defend- 
ant with  the  City  of  Parkersburg,  in  the  construction  of  a 
filtration  plant  in  the  Ohio  river,  and  to  use  such  of  the 
material  excavated  as  was  necessary  to  bank  the  coffer,  and 
to  furnish  all  washed  sand  and  gravel  to  be  used  in  the  con- 
struction of  the  filter  beds  and  to  place  the  same  over  the 
strainers  and  pipes  therein  as  called  for  by  the  plans  and 
specifications,  at  the  stipulated  price  per  pile  for  driving  the 
piling,  and  a  stipulated  price  per  cubic  yard  for  excavating 
and  for  the  sand  and  gravel  furnished,  and  for  removing  the 
material  used  in  banking  the  coffer,  and  also  to  furnish  at 
its  own  expense  a  complete  pumping  outfit,  consisting  of  one 
six  inch  pump  and  one  ten  inch  pump,  of  sufficient  capacity 
and  efficiency,  to  pump  out  and  keep  pumped  out  the  coffer- 
dam during  the  work  of  the  construction  of  said  filtration 
plant,  and  so  that  said  work  of  construction  might  proceed 
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without  delay  on  account  of  water  in  said  coffer-dam,  and  tc 
furnish  a  plant  of  capacity  equal  to  the  work,  and  to  prose- 
cute the  work  to  the  full  capacity  of  the  plant;  and  it  is 
averred  that  by  reason  of  such  contract  it  thereby  became  the 
duty  of  plaintiff  to  construct  a  reasonably  safe  and  secure 
coffer-dam  around  filter  beds  number  four  and  five  of  said 
filtration  plant,  so  as  to  keep  out  of  them  all  water,  except 
such  as  could  not  be  kept  out  by  a  reasonably  safe  and  secure 
coffer-dam ;  and  it  is  further  averred  that  it  became  the  duty 
of  the  plaintiff  to  maintain  at  its  own  expense  said  coffer-dam 
during  said  work  of  construction,  in  a  reasonably  safe  and 
secure  condition  as  aforesaid ;  and  that  the  plaintiff  breached 
this  contract  as  to  said  filter  beds  number  four  and  five,  in 
that  it  did  not  construct  said  coffer-dam  in  a  skillful  and 
Workmanlike  manner;  that  the  piling  were  not  properly 
driven,  and  a  large  part  of  it  was  not  driven  to  reasonable 
depths  in  the  bed  of  the  river,  and  was  driven  in  such  a 
manner  that  it  fell  down,  by  reason  whereof  the  coffer-dam 
leaked  continuously,  etc.,  and  by  reason  whereof  defendant 
was  not  able  to  proceed  with  that  part  of  the  work  of  con- 
struction without  great  delay  on  account  of  the  water,  during 
the  seasons  of  1911  and  1912,  wherefore  he  sustained  the 
damages  sought  to  be  recouped  against  the  plaintiff's  demand 
against  him. 

We  have  examined  all  the  authorities  cited  by  counsel  in 
support  of  their  theory  of  the  entirety  of  the  contract  sued  on. 
In  our  opinion  they  do  not  support  the  proposition.  Plain- 
tiff did  not  undertake  by  its  contract  to  build  or  maintain 
a  coffer-dam.  It  agreed  to  drive  the  piling  at  a  stipulated 
price  for  each  pile,  and  to  do  the  excavating  and  remove  the 
embankment  and  back  fill  of  the  filter  beds  at  so  much  pe** 
cubic  yard,  and  to  furnish  a  pumping  outfit  at  so  much  per 
day  for  each  day  the  pumping  plant  was  employed,  and  this 
was  the  extent  of  its  undertaking.  For  breach  of  these  several 
conditions  of  its  contract  plaintiff  w^ould  undoubtedly  be  liable 
to  defendant  in  damages,  but  if  it  performed  its  contract 
faithfully  it  would  not  be  liable  to  maintain  at  its  own  ex- 
pense the  coffer-dam  and  so  forth,  as  alleged,  as  if  upon  a 
contract  of  entirety.     Many  of  the  authorites  cited  for  the 

proposition  involve  the  building  of  houses  for  a  stipulaterl 
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price,  and  for  the  performance  of  other  contracts  of  entirety. 
The  case  most  relied  upon  by  counsel,  perhaps,  is  that  ct' 
Boyh  V.  Agatvam  Canal  Co.,  22  Pick.  381,  33  Am.  Dec.  749. 
While  in  that  case  the  contract  was  to  be  done  at  so  much 
per  cubic  yard  for  excavation  and  embankment,  it  neverthe- 
less called  for  the  construction  of  a  certain  portion  of  the 
Agawam  canal  by  a  certain  date.  The  contract  called  for  the 
entire  construction  of  that  portion  of  the  canal.  That  con- 
tract, we  think,  was  properly  held  to  be  a  contract  of  entirety, 
and  that  the  contractor  was  thereby  obliged  to  repair  the 
embankment  swept  away  by  the  flood  during  the  progress  of 
the  work.  But  we  have  no  such  contracts  involved  in  the  case 
at  bar.  So  we  think  plea  number  one  was  properly  rejected, 
and  there  was  no  error  therein. 

The  third  point  of  error  is  that  the  court  below  improperly 
permitted  C.  D.  Dotson,  president  of  the  plaintiff  company, 
to  give  in  evidence  testimony  as  to  the  amount  of  damages 
claimed  for  sinking  the  pump  boat,  and  as  stated  in  the  bill 
of  particulars,  **to  expenses  incurred  in  raising  and  repair- 
ing pump  boat  sunk  Oct.  23,  1912,  $190.94.  *'  This  item  is  one 
of  the  items  sought  to  be  covered  by  the  allegation  in  the 
first  count  for  ** raising  and  repairing  a  certain  boat*',  and 
covered  into  the  aggregate  of  $791.69,  sued  for. 

Three  points  are  made  by  counsel  against  the  introduction 
of  this  evidence.  First,  that  the  declaration  contains  no 
sufficient  allegation  on  which  to  predicate  the  claim;  second, 
that  if  sufficiently  declared  for,  there  would  be  a  misjoinder 
of  counts,  and  the  declaration  would  be  bad  on  demurrer. 

The  evidence  of  the  witnesses  tending  to  show  a  cause  of 
action,  if  any,  shows  one  arising  out  of  tort  and  not  ex  con- 
tractu, and  third,  that  there  can  be  no  recovery  in  an  action 
of  assumpsit  for  damages  for  a  mere  wrong. 

If,  as  assumed  in  the  third  proposition,  the  wrong  and 
injury  complained  of  is  such  that  the  tort  cannot  be  waived 
and  assumpsit  maintained  for  the  damage  done,  the  declara- 
tion would  not  be  sufficient;  and  if  a  count  ex  delicto  be 
joined  with  one  ex  contractu  the  declaration  would  be  rend- 
ered bad  on  demurrer,  and  the  first  and  second  propositions 
of  counsel  would  be  well  founded. 

The  rule  which  has  the  support  of  our  decisions,  as  well 
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as  of  the  decisions  of  most  of  the  states,  is,  that  tort  may  not 
be  waived,  and  an  action  maintained  as  upon  an  implied 
contract  to  pay  the  damages  sustained,  unless  the  defendant's 
estate  has  been  benefited  thereby,  as  by  the  appropriation  of 
plaintiff's  property,  or  the  proceeds  of  the  sale  thereof,  and 
that  for  mere  damages  sustained  for  wrong  and  injuries  done 
to  the  person  or  property  resulting  in  no  pecuniary  benefit 
to  the  estate  of  the  defendant,  assumpsit  will  not  lie^  Turk's 
Pleading  &  Practice,  section  85,  page  121;  Wilson  v.  Shrader, 
73  W.  Va.  105,  79  S.  E.  1083,  1086 ;  Walker  v.  BaUway  Co.,  67 
W.  Va.  273,  277;  Welsier  v.  Drinkwater,  (Me,)  17  Am.  Dec. 
238,  and  note.  In  this  note  the  annotator  refers  to  and  quotes 
from  a  note  by  Mr.  Nicholas  Hill  to  the  two  cases  of  Putnam 
V.  Wise,  1  Hill,  240,  and  Berly  v.  Taylor,  5  Id.  584,  to  the 
contrary.  But  whatever  the  rule  may  be  elsewhere  our 
decisions  are  certainly  in  accord  with  the  great  weight  of 
authority,  as  fully  shown  by  the  note  of  Mr.  Freeman  to  the 
principal  case.  ^ 

The  question  then  occurs,  does  the  evidence  of  the  witness 
Dotson,  denied  by  defendant,  present  a  case  for  damasres 
cognizable  in  assumpsit.  The  boat  in  question  was  the  pump 
boat  which  plaintiff  had  furnished  under  its  contract,  not 
for  the  use  of  the  defendant,  but  to  be  used  by  it  under  its 
contract  to  pump  out  and  keep  pumped  out  the  coflfer-dam. 
during  the  construction  of  the  filtration  plant.  Defendant 
had  no  control  or  right  of  control  over  the  boat  or  over  the 
plaintiff  or  any  of  its  employees  in  the  operation  thereof,,  In 
response  to  a  question  respecting  the  item  under  considera- 
tion, Dotson  answered  in  substance,  that  while  in  Pittsbure 
attending  a  lawsuit,  on  October  22nd,  considerable  rain  had 
fallen  in  the  country;  that  in  the  morning  following  this 
rain  witness  called  up  the  defendant  by  telephone,  told  him 
of  the  rainfall  in  Beaver  river  and  below  Beaver,  and  asked 
him  if  it  would  not  be  advisable  to  break  connections  on  these 
pumps  and  flood  the  coffer ;  that  Smith  replied  that  he  would 
do  it,  and  that  he  went  over  and  notified  some  of  witness' 
men  in  charge,  that  he  expected  to  do  that,  and  that  these 
men  did  a  part  of  it,  and  did  break  the  connection  on  the 
six  inch  pump  in  the  hole  where  the  excavation  was  done 
for  the  filter  bed;  that  witness  got  home  about  eleven  o'clock 
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on  that  day  on  a  belated  train ;  that  along  in  the  morning 
some  time  defendant  called  witness  up  and  told  him  that  the 
coffer-dam  had  collapsed  and  that  the  pump  boat  had  gone 
down  on  the  inside  of  it ;  that  he  then  inquired  of  him  why 
he  had  not  flooded  the  coffer  as  he  ought  to  have  done,  and 
that  he  replied,  'Svo  thought  we  could  hold  the  water  out.'' 
The  rest  of  witness'  testimony  relates  to  what  he  himself 
afterwards  did  in  raising  the  boat,  dismantling  her  of  her 
machinerj%  and  making  the  necessary  repairs,  putting  the 
machinery  back,  etc.,  and  the  cost  thereof  covered  by  the 
item  in  controversy.  Objection  to  all  this  testimony  was 
saved  by  a  proper  bill  of  exceptions,  and  it  is  now  contended 
that  it  was  improperly  admitted  upon  any  issue  presented  in 
the  case,  and  for  the  reasons  assigned. 

So  far  as  we  can  see  there  is  nothing  in  this  evidence  show-        * 
ing  or  tending  to  show  any  contractual   relations   between 
plaintiff  and   defendant  by  which  the  latter  was  bound  to  \/ 

lock  aft.^r  or  disconnect  the  plaintiff^s  boat.  Defendant,  accord- 
ing: to  this  evidence,  was  not  in  charge  of  plaintiff's  boat.  If  it 
was  his  duty  to  flood  the  coffer  and  save  plaintiff's  boat  from 
injury,  it  did  not  grow  nut  of  any  contract  to  do  so,  and  his 
failure  to  do  so  in  no  wise  increased  or  added  to  defendant's 
estate,  implying  a  promise  on  his  part  to  pay  damages.  There 
is  nothing  showing  or  tending  to  show  that  defendant  did  not 
deliver  to  Dotson's  men  the  message  communicated  through 
defendant,  and  he  was  under  no  contractual  relation  to  do  so. 
Moreover,  the  testimony  of  other  witnesses  for  plaintiff,  his 
employees  in  charge  of  the  boat,  shows  that  they  were  in 
charge  of  it,  and  that  they  had  the  right  to  disconnect  the 
heat.  They  were  not  bound  to  obey  any  orders  of  the  defend- 
ant, if  eiven,  which  is  denied,  for  he  says  that  he  was  not 
even  present  when  the  coffer  collapsed  and  the  boat  sank. 
Of  course  the  fact  if  material  was  one  on  conflicting  evidence 
for  jury  determination.  But  if  what  these  witnesses  say,  in 
connection  with  the  evidence  of  Dotson,  as  to  the  conduct  of 
the  defendant,  was  true,  that  conduct  amounted  to  nothing 
more  than  a  wrong  done,  not  benefiting  the  estate  of  the 
defendant,  and  if  defendant  was  liable  therefor  it  was  ex 
delicto  and  not  ex  contractu,  and  damages  resulting  to  plain- 
tiff therefrom  were  not,  under  the  authorities  cited,  recover- 
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able  in  assumpsit.  Wherefore,  in  our  opinion,  the  evidence 
\^    was  improperly  received  and  ought  to  have  been  rejected. 

The  fourth  point  of  error  is  that  the  court  improperly 
admitted  in  evidence  plaintiff's  book  of  accounts,  contain- 
ing its  account  against  defendant.  In  connection  with  its 
ledger  plaintiff  introduced  a  so  called  invoice  book,  proven 
by  the  witness,  Mrs.  C.  D.  Dotson,  bookkeeper,  both  books 
being  introduced  in  evidence  in  connection  with  her  testi- 
mony, to  show  the  items  of  the  account.  The  objection  fo  the 
introduction  of  these  books  was  that  the  entries  were  not 
made  therein  contemporaneous  with  the  facts  to  which  they 
relate,  and  that  the  entrant,  the  bookkeeper,  did  not  have 
personal  knowledge  of  the  transactions  recorded.  The  rule 
stated  here,  in  the  most  recent  decisions  on  the  subject  is, 
that:  ** Books  of  original  entry  of  a  contractor  and  builder 
kept  by  a  bookkeeper,  who,  according  to  an  established  system 
or  method  of  transacting  the  business,  records  the  oral  or 
written  reports  made  to  him  by  one  or  more  persons  in  the 
regular  course  of  business,  of  transactions  lying  in  the  per- 
sonal knowledge  of  the  latter,  whether  such  bookkeeper  have 
personal  know-ledge  of  such  transactions  or  not,  are  admis- 
sible in  evidence  in  connection  with  the  testimony  of  such 
bookkeeper  showing  the  regularity  of  the  entries  therein  hy 
him,  to  prove  an  account  therein,  without  the  evidence  of 
the  witnesses  having  personal  knowledge  of  the  transactions, 
provided  the  testimony  of  such  witnesses,  because  of  death, 
interest,  incompetency,  absence,  inconvenience,  or  otherwise 
be  unavailing."  West  Virginia  Architects  and  Builders  v. 
Stewart,  68  W.  Va.  506. 

AVe  have  examined  the  testimony  of  Mr.  and  Mrs.  Dotson, 
and  the  testimony  of  the  workmen  on  the  plant,  and  while  the 
evidence  of  Mrs.  Dotson.  shows  that  she  did  nbt  alwavs 
promptly  make  the  entries  at  the  time  the  facts  were  reported 
to  her  by  her  husband,  yet  they  were  made  as  promptly  per- 
haps as  it  was  convenient  to  make  them,  owing  to  the  character 
of  the  business,  and  the  witnesses  swear  positively  as  to  the 
substantial  accuracy  of  the  items.  As  to  the  larger  of  the 
items  there  is  no  controversy.  The  case  does  not  stand  alone 
on  the  evidence  of  the  books,  independently  of  the  witnesses 
concerned  in  the  transaction.     So  we  think  the  books  were 
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admissible  in  connection  with  the  oral  testimony  of  the  wit- 
nesses verifying  the  same,  under  the  rule  laid  down  in  the 
eases  referred  to  and  other  cases  cited  by  counsel.  This  point 
must,  therefore,  be  overruled. 

Tbe  fifth  point  of  error  is  that  the  court  below  improperly 
admitted  the  testimony  of  Thomas  Coleman  and  C.  D.  Dotson, 
to  the  effect  that  on  one  occasion  when  an  effort  was  being 
made  to  compromise  the  matters  in  difference  between  the 
parties  the  defendant  had  stated  that  there  were  but  two 
of  the  items  in  plaintiff's  account  which  he  controverted, 
specifying  them.  It  is  contended  that  these  alleged  admis- 
sions, being  objected  to,  were  inadmissible,  because  Ithey 
constituted  cffers  of  compromise,  and  that  as  a  general  rule 
such  propositions  are  inadmissible  when  they  have  proven 
abortive.  But  we  do  not  think  these  admissions  were  of  that 
eharacter.  They  were  admissions  of  independent  facts,  and 
though  they  may  have  been  made  during  the  treaty  for  com- 
promise, they  are  not  inadmissible  on  that  ground.  The 
authorities  cited  by  counsel  do  not  support  their  proposition, 
hut  the  contrary  thereof.  West  v.  Smith,  101  U.  S.  263;  2 
Jones  on  Evidence,  (Blue  Book  Ed.)  section  291  (293)  j 
Broini  V.  Shields,  6  Leigh  440;  1  Greenleaf  on  Evidence, 
(16th  Ed.)  322;  Lovett  v.  West  Virginia  Central  Gas  Co., 
73  W.  Va.  40,  79  S.  E.  1007. 

Nor  was  there  any  error  committed  in  refusing  to  allow  the 
defendant  to  testify,  in  response  to  the  question  as  to  whether 
or  not  he  waived  anything  on  the  occasion  of  such  proposed 
compromise.  The  record  does  not  show  a*  proffer  on  the  part 
of  the  defendant  as  to  what  the  witness  would  answer,  and 
there  was  no  reversible  error  for  this,  if  for  no  other  reason. 
Delmar  OU  Co.  v.  Bartlett,  62  W.  Va.  700;  Lord  &  Mc- 
Cracken  v.  Henderson,  65  W.  Va.  322,  325. 

The  sixth  point  of  error  relied  on  is,  that  the  court  erred 
in  permitting  the  witness  Dotson  to  state  that  the  items  in 
the  defendant's  bill  of  sets-off,  admitted  by  him  and  by  his 
counsel  to  have  been  paid,  covered  items  which  had  not  been 
charged  in  plaintiff's  declaration,  or  sought  to  be  recovered; 
that  those  items  had  been  excluded,  and  that  defendant  had 
been  given  credit  therefor.  And  furthermore  that  it  was 
error,  having  admitted  this  evidence,  to  exclude  the  testimony 
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of  the  defendant  that  there  was  no  other  account  except  the 
account  sued  on  to  which  his  off-sets  were  applicable.  In 
connection  with  the  proffer  of  this  evidence  defendant's 
counsel  stated  that  it  was  not  claimed  that  there  was  any 
other  account.  The  point  is  made  that  plaintiff  pleaded  the 
two  contracts  in  writing,  and  certain  other  contracts  not  in 
writing,  and  filed  bills  of  particulars  covering  each,  and  as 
the  defendant's  bill  of  sets-off  filed  were  or  were  claimed  to 
be  payments  on  plaintiff's  account,  and  were  admitted  to  be 
payments  upon  the  work  done  under  the  contract  alleged, 
plaintiff  could  not  properly  be  permitted  to  swear  generally 
that  those  payments  and  off-sets  were  applied  and  properly 
applicable  to  work  done  under  the  contract  not  covered  by 
the  account  sued  for,  without  specifications  of  counter  off-sets. 
In  our  opinion  this  point  of  error  is  well  taken,  and  must  be 
affirmed.  In  our  opinion  a  proper  construction  of  section  4, 
chaper  126,  serial  section  4824,  Code  1913,  relating  to  the 
subject  of  off-sets,  so  provides. 

The  seventh  point  of  error  is  that  the  court  erred  in  giving 
to  the  jury  plaintiff's  instruction  number  six,  to  the  effect, 
that  if  they  believed  that  there  was  at  any  time  a  compromise 
of  all  the  matters  then  in  difference  between  them,  then  the 
parties  were  bound  by  such  compromise,  and  neither  would 
be  allowed  to  go  back  thereof  except  for  fraud,  or  because  of 
something  inadvertently  omitted  therefrom.  It  is  contended 
that  this  instruction  violated  the  rule  of  Bowan  &  Co,  v.  EuU, 

* 

55  W.  Va.  335,  that  an  instruction  without  evidence  covering 
the  subject  thereof  is  improper,  and  that  there  was  no  evi- 
dence of  a  compromise  of  the  matters  in  difference  in  this 
suit. 

In  our  opinion  the  point  is  not  well  founded.  The  second 
or  supplementary  agreement  pleaded  covered  some  of  the 
matters  in  difference,  and  the  award  of  the  arbitrators,  Horst- 
man  and  Burgess,  of  August  21,  1912,  which  was  accepted  by 
the  parties  in  writing,  covers  at  least  one  of  the  items,  4082 
cubic  yards,  banking  around  sections  1,  2,  and  3,  of  the 
filtration  plant.  This  is  the  first  item  in  the  account  sued 
for.  There  may  be  other  items  covered  thereby;  whether 
so  or  not  is  immaterial.  The  instruction  was  general  and 
was  applicable  at  least  to  this  and  any  other  items  covered 
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by  the  award,  and  the  supplemental  contract.  While  an 
award  is  not  strictly  speaking  a  compromise,  nevertheless, 
when  accepted  by  the  parties,  it  bound  them  in  like  manner, 
and  the  jury  could  not  have  been  misled  by  the  instruction. 

The  eighth  point  is  that  the  court  erred  in  giving  plain- 
tiff's instruction  number  nine;  and  another  point  of  error 
made,  which  should  be  considered  in  the  same  connection,  is 
the  rejection  of,  defendant's  instruction  number  five,  which 
was  in  effect  the  converse  of  plaintiff's  instruction  number 
nine.  By  the  latter  the  jury  were  told  that  if  they  believed 
from  the  evidence  that  defendant  took  charge  of  plaintiff's 
pump  boat  in  October,  1912,  and  without  authority  assumed 
control  and  management  thereof  contrary  to  the  advice  of 
Dotson,  president,  and  of  plaintiff's  employees,  and  failed 
to  flood  the  coffer-dam,  and  by  reason  thereof  the  defendant 
caused  the  coffer-dam  to  give  way  and  said  pump  boat  to  sink, 
the  plaintiff  was  entitled  to  recover  from  defendant  the  costs 
of  raising  and  repairing  said  boat. 

We  do  not  think  that  any  of  the  evidence  justified  this 
instruction.  And,  moreover,  the  cause  of  action,  if  any,  was 
ex  delicto,  not  ex  contractu,  express  or  implied,  and  the  court 
improperly  rejected  defendant's  instruction  number  five, 
saying  that  upon  the  pleadings  in  the  case  the  jury  could  not 
allow  plaintiff  the  sum  of  $190.00,  or  any  sum,  for  injuries 
to  its  pump  boat.  The  authorities  above  cited  for  the  propo- 
sition that  the  court  below  improperly  received  the  testimony 
of  the  witness  Dotson,  in  relation  to  the  sinking  of  this  pump 
boat,  we  think  fully  support  our  conclusion  upon  each  of 
these  instructions. 

The  next  or  ninth  point  of  error  is  the  giving  of  plaintiff's 
instruction  number  twelve.  The  objection  to  this  instruction 
is  based  on  defendant's  theory  of  the  entirety  of  the  contract. 
We  see  no  error  in  the  instruction  on  plaintiff's  theory  of  the 
case. 

The  next  or  tenth  point  relied  on  is  the  giving  of  plaintiff's 
instruction  number  thirteen.  This  instruction  told  the  jury 
that  under  the  contract  defendant  could  not  arbitrarily  and 
unreasonably  withhold  his  approval  of  the  performance  of 
the  contract  by  the  plaintiff,  and  that  if  the  jury  believed 
from  the  evidence  that  plaintiff  and  defendant  accepted  the 
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terms  of  a  supposed  compromise  agreement,  made  on  August 
21,  1912,  whereby  among  other  things  defendant  was  to  pa? 
for  removing  the  coffer-dam  embankment,  when  it  should  be 
removed  to  the  satisfaction  of  the  government  of  the  United 
States,  as  provided  in  the  original  contract  between  the 
parties,  then  the  plaintiff  was  entitled  to  recover  from  the 
defendant  for  removing  said  material  to  the  satisfaction  of 
the  government  of  the  United  States,  whether  the  defendant 
was  satisfied  therewith  or  not,  and  that  it  w^as  the  duty  of 
the  jury  to  find  for  the  plaintiff  therefor  such  sum  as  was 
agreed  upon,  if  any,  in  said  compromise,  with  interest  from 
the  date  the  United  States  government  became  satisfied  ther^ 
with. 

The  supposed  compromise  on  which  this  instruction  was 
based  is  the  award  of  the  arbitrators,  Horstman  and  Burgess, 
and  the  settlement  between  the  parties  made  on  August  22, 
1912,  pursuant  thereto.  By  their  award  4082  cubic  yards  of 
embankment  to  be  removed  from  around  sections  1,  2,  and  3, 
were  awarded  **to  be  paid  for  when  all  material  has  been 
removed  to  the  satisfaction  of  the  Government  af  the  United 
States  in  accordance  with  the  terms  of  the  original  contract 
covering  the  construction  of  the  work."  The  contract  refer- 
red to  by  the  arbitrators  provided  that  this  embankment  was 
to  be  removed  not  only  to  the  satisfaction  of  the  government 
of  the  United  States,  but  to  the  satisfaction  of  the  defendant 
also.  The  contract  of  the  defendant  with  the  City  of  Park- 
ersburg,  referred  to  and  made  a  part  of  the  contract  between 
plaintiff  and  defendant,  shows  that  defendant  was  vitally 
interested  in  the  subject  of  the  removal  of  this  embankment. 
By  it  he  was  under  contract  and  bond  to  furnish  a  filtration 
plant  of  a  certain  capacity,  and  producing  a  specific  quality 
of  water,  and  the  removal  of  said  embankment,  if  not  to 
his  reasonable  satisfaction,  might  greatly  prejudice  him,  and 
affect  the  proper  performance  of  his  contract  with  said  city. 
The  government  might  be  satisfied  with  dumping  this  material 
at  a  place  where  it  would  greatly  damage  the  defendant  in  the 
performance  of  his  contract  with  the  city,  and  we  cannot 
construe  this  award  as  intended  to  waive  defendant's  rights 
under  the  terms  of  the  original  contract.  True,  he  could  not 
arbitrarily  withhold  approval  w^hen  the  work  of  removing  the 
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embankment  was  done  to  his  reasonable  satisfaction.  For 
these  reasons  we  think  the  instruction  should  have  been  re- 
jected. 

The  next  or  eleventh  point  of  error  is  that  the  court  im- 
properly rejected  the  defendant's  instructions  numbered  two 
and  eight.  These  are  binding  instructions,  and  the  effect  of 
them  was  to  tell  the  jury  that  it  was  the  duty  of  the  plaintiff, 
under  the  contract,  to  drive  the  piling  as  directed  by  the 
defendant,  in  a  substantial  and  workmanlike  manner,  and 
not  negligently  or  carelessly,  and  if  negligently  and  carelessly 
done  and  not  done  in  a  substantial  and  workmanlike  manner, 
and  that  by  reason  thereof  more  material  was  employed  in 
the  embankment  around  sections  four  and  five  than  would 
otherwise  have  been  necessary,  plaintiff  would  only  be  entitled 
to  recover  for  removing  such  material  as  would  have  been 
necessary  had  the  piling  been  driven  as  directed  in  a  sub- 
stantial and  workmanlike  manner. 

These  instructions,  in  the  form  presented,  we  think,  were 
properly  rejected.  They  ignore  the  theory  of  plaintiff,  which 
the  evidence  in  some  degree  at  least  tends  to  support,  that 
the  excess  of  embankment  was  due  to  the  express  direction 
of  the  defendant,  or  his  duly  authorized  agents  or  representa- 
tives in  charge  of  the  work.  Instruction  ''A",  given  by  the 
court  at  its  own  instance,  substantially  covers  the  subject  of 
these  two  instructions,  with  the  omitted  theory  of  the  plain- 
tiff inserted.  Wherefore,  no  error  to  the  prejudice  of  the 
defendant  was  committed  in  rejecting  his  instructions. 

The  last  or  twelfth  point  of  error  is  the  rejection  of  defend- 
ant's instructions  numbered  nine  and  ten.  As  noted  at  the 
foot  of  instruction  number  ten,  the  court  was  requested  to 
refuse  it  if  number  nine  was  given.  The  effect  of  instruction 
number  nine  was  to  tell  the  jury,  that  if  the  plaintiff  failed 
to  furnish  a  pumping  outfit  of  the  capacity  and  efficiency 
called  for  by  the  contract,  and  to  pump  out  and  keep  pumped 
out  the  coffer-dam  as  required  thereby,  then  plaintiff  was  not 
entitled  to  recover  anything  for  the  use  of  said  pumping 
outfit.  This  instruction  relating  to  plaintiff's  failure  to  fur- 
nish a  pumping  outfit  and  to  do  the  work  of  pumping,  as 
required  by  the  contract,  is  not  covered  by  court's  instruction 
*'A",  referred  to,  which  related  only  to  the  right  of  plaintiff 
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to  recover  for  removing  the  embankment,  and  it  would  have 
precluded  the  right  of  the  plaintiff  to  recover  anything  for 
the  use  of  the  pumping  outfit,  no  matter  how  valuable  the 
same  may  have  been  to  the  defendant. 

Defendant's  counsel  predicate  the  proposition  contained 
in  this  instruction  on  the  theory  that  there  is  no  qmntvm 
meruit  count  in  the  declaration.  This  ancient  coimt  has  long 
since  been  abolished,  or  become  obsolete  in  fact.  The  value 
of  the  pumping  outfit  and  labor  performed  or  work  done 
therewith  is  fully  covered  by  the  common  counts  for  services 
and  work  done  and  materials  furnished  by  the  plaintiff.  1 
Chitty  on  Pleading,  (11th  Am.  Ed.)  star  page  341;  4  Minor, 
Inst.,  Part  I,  699.  We  think,  therefore,  that  instructioD 
number  nine  was  properly  rejected. 

The  effect  of  instruction  number  ten  would  have  been  to 
tell  the  jury  that  if  they  believed  from  the  evidence  that  the 
plaintiff  under  its  contract  furnished  a  pumping  outfit  not 
of  the  capacity  and  efficiency  called  for,  but  one  that  did  not 
come  up  to  the  requirements  of  the  contract,  and  that  by 
reason  thereof  plaintiff  did  not  keep  said  coffer-dam  pumped 
out,  then  it  was  not  entitled  to  recover  the  price  per  day 
stipulated  in  the  contract,  and  as  charged  in  the  bill  of  partic- 
ulars filed,  but  was  entitled  to  recover  only  so  much  as  said 
pumping  outfit  was  reasonably  worth  to  the  defendant. 

We  think  defendant  was  entitled  to  this  instruction.  K 
the  pumping  outfit  was  not  of  the  capacity  and  efficiency 
called  for  by  the  contract,  and  for  this  reason  plaintiff  did 
not  and  could  not  pump  out  and  keep  pumped  out  the  coffer- 
dam as  required  by  the  contract,  it  was  not  entitled  to  recover 
the  full  compensation  stipulated  in  the  contract,  although  the 
use  and  service  thereof  may  have  been  of  some  value  to  the 
defendant.  This  proposition  could  in  no  way  be  affected  by 
the  theory  of  the  plaintiff  that  the  pumping  outfit  was  of 
the  proper  capacity  and  efficiency  and  that  its  failure  to  pumr 
out  and  keep  pumped  out  the  coffer-dam  was  due  to  the 
negligence  or  interference  of  the  defendant. 

For  the  errors  aforesaid  committed  on  the  trial  we  are  of 

opinion  to  reverse  the  judgment  and  award  the  defendant  > 

new  trial,  and  it  will  be  so  ordered. 

Reversed,  and  new  trial  awarded. 
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CHARLESTON. 

State  v.  Jarrell. 

Submitted  May  5,  1915.    Decided  May  18,  1915. 

1.    Indictment  and  Information — Joinder  of  Offenses — Demurrer. 

Joinder  of  two  or  more  offenses  of  the  same  general  nature  in  an 
indictment  is  not  ground  of  demurrer.  The  accused  has  ample  pro- 
tection from  embarrassment  by  means  thereof  in  his  right  to  require 
an  election  by  the  state,  as  to  which  of  the  alleged  offenses  it  will 
rely  upon  for  conviction,     (p.  265). 


ft 


2.  Same — Duplicity — **  Formal  Defect. 

The  duplicity  incident  to  the  joinder,  in  a  single  count  in  an 
indictment,  of  two  or  more  misdemeanors  of  the  same  general 
nature  and  subject  to  the  same  punishment,  is  a  formal  defect  from 
which  sec.  10,  ch.  158,  Code,  serial  sec.  5559,  relieves,     (p.  265). 

3.  Same — Duplicity — Carrying  Weapons — Sufficiency, 

An  indictment  charging  the  accused  in  a  single  count,  with  the 
unlawful  carrying  about  his  person,  of  certain  revolvers,  pistols, 
dirks,  bowie  knives,  slungshots,  billies,  metallic  and  other  false 
kunckles  and  other  dangerous  and  deadly  weapons,  without  a  license 
therefor,  as  required  by  law,  is  sufficient,     (p.  265). 

4.  CiUMiNAL  Law — Seception  of  Evidence — Rehutial. 

Though  perhaps  not  cause  for  reversal,  the  admission  in  rebuttal,, 
of  testimony  of  a  prosecuting  witness  to  the  effect  that  he  had  given 
to  the  grand  jury  the  names  of  other  persons,  as  witnesses  for  the 
state,  who  had,  as  witneEses  in  the  trial,  disavowed  any  knowledge 
of  the  guilt  of  the  accused,  is  erroneous,     (p.  266). 

5.  Same — Evidence — Capiases  and  Beturns. 

Capiases  for  the  accused  in  a  criminal  trial  and  the  returns  thereon 
are  not  parts  of  the  record.  To  be  available  as  evidence  in  the  trial, 
they  should  be  introduced  as  such,  that  the  opposite  party  may  know 
they  are  to  be  relied  upon.     (p.  266). 

6.  Same — Ground  for  Reversal — Argument — Documents  Not   in  Evi- 

dence, 

Allowance  of  the  use,  in  the  argument,  of  such  writs  and  returns, 
not  so  introduced,  for  the  purpose  of  showing  incriminating  conduct 
on  the  part  of  the  accused,  accompanied  by  refusal  of  permission  to 
rebut  or  repel  the  charge  of  such  conduct,  is  reversible  error,  (p. 
266). 

Error  to  Circuit  Court,  Boone  County. 
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J.  ^I.  Jarrell  was  convicted  of  carrying  a  pistol,  and  brings 
error. 

Reversed  and  remanded  far  new  friaJ. 

Chas.  L.  Estep,  for  plaintiff  in  error. 

A.  A.  LUly,  Attorney  General,  and  John  B.  Morrison  and 
J,  E.  Brown,  Assistant.  Attorneys  General,  for  the  State. 

POFPENBARGER,  JuDGE.: 

Sufficiency  of  the  indictment  on  which  the  plaintiff  in  error 
was  convicted  of  the  carrying  of  a  pistol,  in  violation  of  the 
statute,  is  denied,  on  the  theory  that  it  charges  several  offenses 
in  a  single  count ;  the  averment  being  that  the  prisoner  unlaw- 
fully carried  ' '  certain  revolvers  and  other  pistols,  dirks,  bowie 
knives,  slungshots,  billies,  metalic  and  other  false  knuckles 
and  other  dangerous  and  deadly  weapons  of  like  kind  and 
character,''  without  a  state  license  therefor  as  required  by 
law. 

Though  the  practice  illustrated  here  may  be  a  departure 
from  that  anciently  required  and  observed,  it  is  sustained 
by  the  overwhelmning  weight  of  modern  authority.  The 
decisions  cited  in  support  of  the  text  in  22  Cyc.  p.  308,  show 
it  to  have  been  recognized  in  thirty-two  of  the  American 
statas.  The  rule  or  principle  enunciated  by  them  is  stated 
as  follows  in  Cyc. :  *  *  So  where  a  penal  statute  mentions  sev- 
eral acts  disjunctively  and  prescribes  that  each  shall  constitute 
the  same  offense  and  be  subject  to  the  same  punishment,  an 
indictment  may  charge  any  or  all  o£  such  acts  conjunctively 
as  constituting  a  single  offense.''  In  conformity  therewith, 
indictments  under  statutes  regulating  the  sale  of  intoxicating 
liquors,  charging  sales  of  all  the  various  kinds  of  liquors, 
sales  of  which  without  a  license  were  inhibited,  have  been 
sustained,  although  the  sale  of  any  one  of  them  and  every 
separate  sale  of  each  kind,  constituted  an  offense.  Teft  v. 
Com..  8  Leigh  721;  State  v.  Stnft,  35  W.  Va.  342;  State  v. 
Boggess,  36  W.  Va.  713. 

Intimations  of  disinclination  on  the  part  of  this  court  to 
extend  the  practice  beyond  indictments  under  such  statute? 
must  be  taken  subject  to  a  test  of  the  principle,  if  any.  on 
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which  it^rests.  Considerations  of  convenience  and  expedition 
in  prosecutions  for  offenses,  on  the  one  hand,  and  undue 
burdens  upon  the  accused  or  exposure  of  his  liberty  or  rights 
to  peril,  on  the  other,  are  to  be  noted  and  observed  in  the 
inquiry.  If  the  practice  simplifies  and  expedites  prosecutions, 
without  substantial  detriment  to  the  accused,  it  is  justifiable, 
though  violative  of  ancient  strictness  in  pleading;  for  the 
purpose  of  all  procedure  in  criminal  cases  as  in  others,  ought 
to  be  achievement  of  correct  legal  results  in  the  shortest  and 
easiest  manner.  That  the  adoption  of  this  simple  method  is 
not  substantially  prejudicial  to  the  rights  of  the  accused  is 
the  clear  concensus  of  opinion  among  American  jurists. 

The  inclusion  of  more  than  one  felony  of  the  same  general 
nature  in  a  single  indictment  is  not  ground  of  demurrer  at 
common  law.  State  v.  Blakeney^  96  Md.  711;  State  v.  Mc- 
Sally,  55  Md.  559;  Strahern  v.  State,  37  Miss.  422;  U.  S.  v. 
West,  7  Utah  437;  Pointer  v.  U.  S.,  151  U.  S.  396.  Such  a 
joinder  is  improper,  but  the  remedy  for  the  defect  is  a  motion 
to  require  an  election  by  the  state,  not  a  demurrer  or  njotion 
to  quash  or  arrest  of  judgment.  If  the  offenses  are  of  the 
?ame  nature,  they  may  be  joined,  though  they  differ  in  degree. 
Lazier  v.  Cam.,  10  Gratt.  708;  Arch.  Crim.  Proced.  310. 
At  common  law,  several  misdemenors  may  be  joined  by  the 
use  of  different  counts,  if  they  are  of  the  same  nature  and 
subject  to  similar  punishments,  and  perhaps  whether  similar 
in  nature  or  not.  Arch.  Crim.  Proced.  311,  note;  Young  v. 
Bex,  T.  R.  98.  In  view  of  this  rule,  the  argument  db  incon- 
venienti  wholly  fails.  As  the  accused  may  be  charged  with 
two  or  more  offenses  in  one  indictment,  by  the  use  of  several 
counts,  he  must  prepare  to  meet  all  of  them,  when  he  is  so 
charged. 

Joinder  of  two  or  more  offenses  in  the  same  count  has 
always  been  condemned,  because  violative  of  the  technical 
rule  forbidding  duplicity.  But  that  rule  is  not  designed  for 
the  protection  of  the  accused.  Its  purpose  is  to  require  ob- 
servance of  mere  matter  of  form,  for  avoidance  of  prolixity 
and  confusion  and  in  the  interest  of  convenience  and  good 
form.  Sweeney  v.  BaTier,  13  W.  Va.  158,  200;  Coyle  v.  B. 
(t  0.  Tt.  Co.,  11  W.  Va.  94;  Bouv.  L.  Diet.  It  was  always 
more  objectionable  in  pleas  than  in  declarations  or  indie t- 
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ments,  because,  at  common  law,  several  defenses  «ould  not 
be  interposed  at  the  same  time.  They  had  to  be  put  in  sep- 
arately and  successively.  Our  statute  permitting  a  defendant 
to  plead  as  many  several  matters  of  law  or  fact,  as  he  shall 
think  necessary,  renders  it  less  obnoxious  in  pleas  that  it 
formerly  was  and  reduces  it  to  a  defect  of  form  only,  except 
in  the  cases  of  dilatory  pleas.  Being  such  in  an  indict- 
ment, as  well  as  in  a  declaration  or  an  ordinary  plea,  an- 
other statute  renders  it  there  innocuous  on  demurrer.  Sec. 
10,  ch.  158,  Code,  serial  sec.  5559,  after  specifically  reliev- 
ing from  numerous  formal  defects,  declares  no  indictment  or 
other  accusation  shall  be  quashed  or  deemed  invalid  "for 
the  omission  or  insertion  of  any  other  words  of  mere  for^n 
or  surplusage."  Though  the  opinion  filed  in  Teft  v.  Com., 
8  Leigh  721;  State  v.  Hall,  26  W.  Va.  236,  and  other  case* 
do  not  state  at  length  the  principle  upon  which  the  decisions 
are  based,  the  text  writers  and  annotators  refer  them  to  the 
one  here  stated,  namely,  statutory  relief  from  defects  in 
maters  of  form,  and  it  applies  to  this  indictment  as  fairly 
and  logically  as  to  those  made  under  the  statute  regulating 
sales  of  liquors.  Considerations  of  mere  convenience  and 
orderly  appearance  in  the  administration  of  justice  are  rapidly 
losing  their  weight  in  the  opinions  of  courts,  lawyers,  laymen 
and  legislators. 

Rebuttal  testimony  of  the  prosecuting  witness  to  the  effect 
that  he  had  given  the  grand  jury  the  names  of  two  others, 
as  witnesses  for  the  state,  who  had  testified  on  the  trial  that 
they  had  been  present  on  the  occasion  of  the  alleged  offense 
and  had  not  seen  any  pistol  in  the  possession  of  the  accused, 
was  admitted  over  his  objection.  This  fact  was  a  self-serving 
act  of  the  witness,  put  in  for  the  purpose  of  strengtheninir 
his  credibility.  It  bears  no  relation  to  any  question  of  time 
or  circumstance  dependent  upon  the  recollection  of  witnesses, 
as  did  the  declarations  admitted  in  Roane  Lumber  Co.  v. 
Lovett,  72  W.  Va.  328,  and  no  principle  justifying  its  admis- 
sion is  recalled  or  has  been  brought  to  our  notice  in  the  argu- 
ment. Whether  its  admission  was  reversible  error,  it  is 
unnecessary  to  inquire,  since  the  judgment  must  be  reversed 
for  another  error. 

On  the  argument  of  the  case,  the  prosecuting  attorney  was 
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permitted,  over  the  objection  of  the  accused,  to  produce  to 
the  jury  a  number  of  capiases  and  the  returns  thereon,  for 
the  purpose  of  showing,  as  incriminating  conduct  on  the 
part  of  the  latter  an  evasion  of  process,  and,  after  having 
permitted  this  to  be  done,  the  court  refused  to  allow  him  to 
prove  he  had  voluntarily  surrendered  himself  to  the  oflScer. 
The  prosecuting  attorney's  position  was  upheld  by  the  trial 
court  upon  the  erroneous  assumption  that  the  capiases  are 
parts  of  the  record.  They  are  not.  In  an  action  at  law  in 
which  the  defendant  has  appeared,  the  writ  is  no  part  of  the 
record,  unless  made  so  on  oyer.  Lambert  v.  Ensign  Mfg,  Co., 
42  W.  Va.  813,  816.  Not  being  parts  of  the  record,  nor  having 
heen  introduced  in  evidence,  they  could  not  properly  be  con- 
sidered by  the  jury.  If  the  action  of  the  court  in  permitting 
them  to  be  laid  before  the  jury,  in  the  course  of  the  argument, 
can  be  regarded  as  an  admission  thereof  in  evidence,  such 
admission  wrought  a  surprise  upon  the  accused.  Had  he 
been  advised  of  the  purpose  to  rely  upon  them  as  evidence, 
he  might  have  been  prepared  to  show  conduct  on  his  part 
entirely  consistent  with  his  innocence.  He  may  have  been 
absent  from  the  county  and  ignorant  of  both  the  indictment 
and  the  process  against  him,  or,  being  in  the  county,  there 
may  have  been  no  effort  to  find  him.  These  manifest  errors 
may  have  led  the  jury  to  their  conclusion  of  his  guilt,  the  oral 
evidence  having  been  conflicting,  two  witnesses  avowing  their 
ignorance  of  the  alleged  act  and  another  positively  asserting 
it,  and  all  having  been  present  on  the  occasion.  In  such  a 
state  of  the  evidence,  a  circumstance  indicative  of  guilt  is 
often  decisive,  though  not  in  itself  entitled  to  much  weight. 
Denial  of  right  to  meet  and  rebut  this  new  phase  of  the  case, 
suddenly  sprung,  cannot  be  justified  on  the  ground  of  discre- 
tion in  the  court.  In  opening  the  case  to  one  party,  after 
both  have  rested,  reason,  fairness  and  justice  demanded  that 
it  be  opened  to  the  other  also. 

For  these  errors,  the  judgment  will  be  reversed,  the  verdict 
set  aside  and  the  case  remanded  for  a  new  trial. 

Reversed  and  remanded  for  neio  trial. 
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CHARLESTON. 

Petty  v.  United  Fuel  Gas  Co. 

Submitted  May  11,  1915.    Decided  May  18,  1915. 

1.  Evidence — Parol — Unambiguous  Contract, 

A  clear,  plain,  definite  and  unambiguous  contract  cannot  be  varied 
by  parol  evidence  of  facts  and  circumstances  known  to  the  parties, 
which  might  have  induced  intent  different  from  that  expressed,  or 
contemporaneous  or  subsequent  conduct  inconsistent  with  the  tenns 
used.     (p.  270). 

2.  Mines  and  Minerals — Oil  and  Gas  Lease — Covencmt  for  Pendtf— 
Construction — Failure  to  Complete  Well. 

A  covenant  in  an  oil  and  gas  lease,  absolutely  binding  the  lessee 
to  complete  a  well  on  the  premises  within  four  months,  and  eoD- 
ditionally  to  complete  three  more  within  successive  periods  of  three 
months,  unavoidable  delays  after  starting  to  drill  excepted,  and, 
upon  failure  to  drill  and  complete  them  or  any  of  them,  to  pav 
$100.00  * 'forfeit  for  each  well  above  specified,  which  he  has  not 
then  completed,  or  surrender  the  lease  for  cancellation,"  condition- 
ally imposes  one  penalty  for  the  non-drilling  of  each  well,  not  soc- 
cessive  penalties  for  each  failure  to  be  paid  every  three  months,  (p. 
270). 

3.  Payment — Mistake  of  Law — Bight  to  Becover  Money  Paid. 

Money  paid  under  a  mistake  of  law  and  with  full  knowledge  of 
the  facts  cannot  be  recovered  back.     (p.271). 

4.  Pmncipal  and  Agent — Voluntary  Payment  of  Agent. 

Payments  made  by  an  agent,  acting  within  the  scope  of  bis 
authority,  are  binding  upon  the  principal,  under  the  law  of  voluntarr 
payment,     (p.  271). 

Appeal  from  Circuit  Court,  Roane  County. 

Bill  by  R.  R.  Petty  and  others  against  the  United  Fuel  Gas 

Company  and  others.    From  decree  for  defendants,  plaintiffs 

appeal. 

Affimxed. 

Harper  &  Baker,  for  appellants. 

C  C.  Douthiit.  and  R.  G.  Altizer,  for  appellees. 

POFPENBARCiER,  JuDGE : 

The  bill,  dismissal  of  which  is  complained  of,  soufi^ht  specific 
performance  of  certain  covenants  in  an  oil  and  gras  lease,  ^Q 
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accordance  with  the  interpretation  the  plaintiffs  have  put 
upon  them.  The  dismissal  and  appeal  are  results  of  an  opinion 
on  the  part  of  the  chancellor  as  to  the  meaning  of  the  words 
in  which  the  covenants  are  expressed,  different  from  that  of 
plaintiffs  and  their  counsel.  Hence  the  disposition  of  the 
appeal  turns  upon  the  construction  of  the  clause  in  question. 

The  lease,  bearing  date  Aug.  14,  1908,  was  executed  by 
R.  R.  Petty,  jM.  A.  Petty,  his  wife,  and  M.  J.  Petty  to  Joseph . 
Hartman  Jr.,  and  demises  to  him,  his  heirs  and  assigns,  a 
tract  of  land  containing  530  acres,  more  or  less,  for  oil  and 
gas  purposes,  for  the  period  of  two  years  and  as  long  there- 
after as  either  oil  or  gas  shall  be  produced  under  it.  Hartman 
assigned  the  gas  right  to  the  United  Fuel  Gas  Co.,  Dec.  15, 
1908.  after  having  completed  one  unproductive  well  on  the 
premises.  Later,  in  July,  1910,  the  United  Fuel  Gas  Co. 
completed  a  second  well  from  which  gas  has  since  been  pro- 
duced. Under  the  covenant  in  question,  imposing  forfeitures 
for  failure  to  drill  stipulated  wells,  the  plaintiffs  have 
received  $1,600.00,  all  of  which  except  $400.00  the  gas  com- 
pany seeks  to  recover  back  by  way  of  cross-relief,  on  the 
theory  of  payment  under  mistake  as  to  matters  of  fact.  In 
addition  thereto,  the  rental  on  the  producing  well  has  been 
paid. 

The  clause  of  the  lease  containing  the  covenants  involved 
reads  as  follows:  *' Second  party  covenants  and  agrees  to 
locate  all  wells  so  as  to  interfere  as  little  as  possible  with  the 
cultivated  portions  of  the  farm  and  to  commence  operations 
for  a  well  within  thirty  (30)  days  and  complete  the  same 
within  four  (4)  months  from  the  date  thereof. 

It  is  understood  that  a  second  well  shall  be  completed  with- 
in three  (3)  months  after  the  completion  of  the  first  well 
and  that  a  third  well  shall  be  completed  within  three  (3) 
months  after  the  completion  of  the  second  well  and  that  a 
fourth  well  shall  be  completed  within  three  (3)  months  after 
the  completion  of  the  third  well,  unavoidable  delays  after 
starting  to  drill  each  well  excepted,  and  upon  failure  on  the 
part  of  the  party  of  the  second  part  to  drill  and  complete 
the  wells,  as  above  specified,  he  shall  pay  one  hundred  dollars 
forfeit  for  each  well,  above  specified,  which  he  has  not  then 
completed,  or  he  shall  surrender  up  this  lease  for  cancellation 
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and  thereafter  be  released  from  all  payments  or  liabilities 
hereunder." 

Deeming  it  ambiguous,  the  plaintiffs  rely  upon  extraneous 
evidence  in  support  of  their  view  that  it  imposes  duty  to 
drill  two  additional  wells,  or  pay  $100.00  each  three  months 
in  lieu  thereof,  $100.00  for  the  non-drilling  of  each  of  them, 
or  surrender  the  lease.  Prior  to  the  execution  of  the  lease. 
Petty  had  declined  to  give  Hartman  an  ordinary  oil  and  gas 
lease,  conditioned  for  paymant  of  $2.00  per  acre  per  year, 
as  delay  rental  or  commutation  money  for  delay  in  drilling, 
which  would  have  amounted  to  more  than  $1000.00  a  year. 
Under  the  lease  here  involved,  the  lessee,  for  some  years, 
construed  the  clause  in  question  as  having  imposed  duty  to 
pay  $100.00  for  each  three  months  of  delay  in  the  drilling 
of  any  of  the  four  stipulated  wells  and  paid  accordingly. 
If  the  clause  were  ambiguous,  these  circumstances  might  be 
sufficient  to  sustain  the  position  of  the  plaintiffs.  The  potency 
of  practical  construction  in  the  interpretation  of  ambiguous 
instruments  is  universally  recognized. 

But  the  clear  and  definite  terms  of  the  clause  inflict  one 
penalty  of  $100.00  for  each  failure  to  drill  any  of  the  wells 
within  the  stipulated  time  and  no  more.  Nowhere  in  the 
lease  is  there  a  suggestion  of  delay  rental.  Desiring  develop- 
ment of  their  property,  the  lessors  declined  to  execute  a 
lease  providing  for  delay  and  payment  of  commutation. 
They  took  an  absolute  covenant  for  the  drilling  of  one  well 
within  four  months  and  a  conditional  covenant  for  three 
additional  wells.  They  made  the  penalty  of  failure  to  drill 
any  one  of  them  an  alternative  one,  payment  of  $100.00  or 
surrender  of  the  lease.  The  terms  of  this  clause  fix  definite 
times  for  the  payment  of  the  $100.00  penalties,  the  expira- 
tions of  the  periods  prescribed  for  the  drilling  of  the  wells 
and  import  finality  on  payment  thereof.  Not  a  word  sug- 
gesting obligation  to  make  a  second  payment  on  account  of 
any  failure  can  be  found  in  it.  Moreover  it  is  impliedly  ex- 
cluded by  the  positive  terms  used,  requiring  only  one  pay- 
ment for  each  default.  That  different  terms  would  have  been 
more  beneficial  to  the  lessors  and  more  equitable  under  the 
circumstances  disclosed  signifies  nothing.  Nobody  can  safely 
say  more  liberal  terms  could  have  been  obtained,  if  they 
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had  been  demanded  at  the  date  of  the  execution  of  the  lease. 
It  is  useless  to  cite  authority  for  the  proposition  that  a  clear, 
plain,  definite,  unambiguous  written  contract  cannot  be 
varied  by  parol  evidence  of  circumstances  which  might  have 
induced  intent  different  from  that  expressed  or .  contempor- 
aneous or  subsequent  conduct  inconsistent  with  the  terms 
used.  There  is  no  similarity  between  this  case  and  that  of 
Huggins  v.  Daley,  99  Fed.  606. 

In  view  of  this  conclusion,  it  is  unnecessary  to  say  whether 
equity  could  require,  by  Avay  of  specific  performance,  the 
drilling  of  additional  wells  or  surrender  of  the  lease.  The 
penalties  have  been  fully  paid  and  there  is  no  suggestion  of 
right  to  relief  on  the  ground  of  drainage. 

The  cross-relief  sought  by  the  answer  was  properly  denied, 
since  the  fuel  company  partially  held  the  lease  by  assign- 
ment and  must  have  known  its  terms.  That  an  agent  mis- 
interpreted it  and  made  wrongful  payments  under  it  can 
make  no  difference.  It  is  not  pretended  the  matter  of  pay- 
ment of  penalties  and  rentals  was  not  wuthin  his  authority, 
and,  within  the  scope  thereof,  his  acts  were  the  company's 
acts  and  his  knowledge  the  company's  knowledge.  The  sug- 
gestion that  Petty  induced  the  error  is  not  sustained.  He 
did  no  more  than  accept  the  remittances  made  to  him.  Having 
been  made  with  knowledge  of  all  the  facts,  the  payments  were 
purely  voluntary  and  cannot  be  recovered  back. 

Being  free  from  error,  the  decree  complained  of  will  be 
affirmed. 

Affirmed. 


CHARLESTON. 

Moore  v.  Henry  et  oil. 

Submitted  May  6,  1915.     Decided  May  18,  1915. 

OfncERs— ComwitM«mer'«  Bond — Eight  of  Action — Parlies. 

One  to  whom  morey  is  payable  from  a  special  commissioDer  can 
not  in  his  own  name  recover  the  same  by  an  action  at  law  on  the 
special  commissioner  ^s  bond.    Hecovery  at  law  on  the  bond  can  only 
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be  bad  in  the  name  of  the  State,  the  obligee  in  the  bond,  for  the  use 
and  benefit  of  him  to  whom  the  special  commissioner  should  pay. 

Error  to  Circuit  Court,  Mercer  County. 
Action  by  A.  J.  Moore  against  J.  R.  Henry  and  others. 
Judgment  for  plaintiff,  and  defendant  brings  error. 

Reversed  and  dismissed. 

John  Randolph  Henry,  and  Z>.  M.  Ea^ley,  for  plaintiffs  in 
error. 

Woods  &  Martin,  for  defendant  in  error. 

Robinson,  President: 

Moore  purchased  land  sold  under  decree  in  a  chancery  suit 
for  the  enforcement  of  a  judgment  lien.  The  sale  was  made 
by  Henry,  as  a  special  commissioner  appointed  by  the  dwree. 
The  purchaser  paid  to  the  special  commissioner  the  full  pur- 
chase price.  Thereafter  the  sale  was  confirmed.  The  decree 
of  confirmation  directed  the  special  commissioner  to  make  a 
deed  to  the  purchaser  and  to  distribute  the  purchase  money 
to  those  named  as  entitled  thereto.  The  deed  was  duly  exe- 
cuted and  ddivered  to  the  purchaser.  But  the  decrees  of 
sale  and  confirmation  had  been  entered  upon  a  bill  taken  for 
confessed  as  to  all  the  defendants  to  the  cause.  Soon  after 
the  judicial  sale,  the  entry  of  the  decree  of  confirmation,  and 
the  delivery  of  the  deed  to  the  purchaser,  the  principal 
defendant  in  the  cause  filed  a  petition  therein  assigning  errors 
in  the  proceedings  and  praying  a  reversal  of  the  decrees. 
On  this  petition  there  was  process  as  against  the  opposite 
parties.  The  petition  operated  as  a  substantial  compliance 
with  Code,  ch.  134,  sec.  5.  Later,  at  a  hearing  upon  this 
petition  all  the  proceedings  in  the  cause  were  reversed  and 
set  aside.  Among  other  errors  and  irregularities  it  appeared 
that  the  holder  of  the  legal  title  to  the  land  had  not  been 
brought  into  the  cause  or  before  the  court. 

Up  to  the  time  of  the  reversal  the  special  commissioner 
had  made  no  report  as  to  any  disbursements.  At  the  time 
of  the  hearing  on  the  petition  to  reverse,  he  came  in  and  filed 
a  report  in  which  he  claimed  a  partial  distribution  of  the 
money.      He    returned    no   vouchers    therewith.     The   court 
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would  not  allow  him  all  the  items  which  he  claimed  as  dis- 
bursements. It  ascertained  that  a  particular  portion  of  the 
purchase  money  was  still  in  his  hands,  and  as  a  part  of  the 
decree  of  reversal  made  the  following  order:  **It  is  there- 
fore considered  by  the  court  that  the  said  Special  Commis- 
sioner J.  R.  Henry  do  repay,  and  he  is  hereby  directed  to  re- 
pay, to  the  purchaser  A.  J.  Moore  the  said  sum  of  $260.35, 
received  by  said  Special  Commissioner  from  the  said  Moore 
and  paid  to  him  on  the  purchase  price  of  said  lands  at  the 
attempted  sale  thereof."  To  the  entry  of  this  order  the 
special  commissioner  excepted.  But  he  prosecuted  no  appeal 
from  the  same. 

For  recovery  of  the  sum  so  directed  to  be  repaid,  Moore 
instituted  before  a  justice  of  the  peace  an  action  against 
Henry  and  his  surety  on  the  bond  which  he  had  given  as 
special  commissioner.  A  judgment  rendered  by  the  justice 
against  the  defendant  was  appealed  from.  In  the  circuit 
court,  the  case  was  submitted  upon  the  record  of  the  chancery 
cause  and  the  bond  of  the  special  commissioner  as  the  only 
evidence.  That  court,  acting  in  lieu  of  a  jury,  gave  judg- 
ment in  favor  of  Moore  against  Henry  and  the  surety  for 
the  amount  which  the  order  in  the  chancery  cause  directed 
to  be  repaid,  with  proper  interest  thereon.  It  is  from  that 
judgment  that  we  have  this  writ  of  error. 

There  is  one  feature  of  the  case  that  determines  it  finally 
and  precludes  consideration  of  all  other  matters  advanced 
in  the  briefs.  The  action  is  in  the  name  of  Moore  personally. 
Yet  the  obligation  upon  which  recovery  is  sought,  the  official 
bond,  is  payable  to  the  State  pursuant  to  the  statute.  Moore 
is  not  the  obligee  in  the  bond.  It  contracts  no  liability  to 
him.  The  State  is  the  obligee.  Then  can  Moore  maintain 
an  action  on  the  bond  in  his  own  name?  An  action  on  it  can 
be  maintained  in  the  name  of  the  State  for  his  use  and  benefit. 
■  But  that  is  only  by  force  of  the  statute.  Code,  ch.  10,  sees. 
2  and  3.  Moore  has  no  legal  interest  in  the  bond  except 
through  the  statute  which  gives  right  of  action  for  his  use 
and  benefit  in  the  name  of  the  State.  He  is  not  a  party 
to  the  bond.  Nor  has  he  derived  any  right  therein  from 
the  obligee  other  than  by  statute.  For  right  on  the  bond  he 
must  resort  to  the  statute.     No  statute  gives  him  the  right 
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to  sue  on  a  special  commissioner's  bond  merely  in  his  own 
name.  The  only  statute  that  can  avail  him  in  the  premises 
•is  the  one  which  has  been  cited  above.  It  gives  right  of 
action  in  the  name  of  the  State  for  his  benefit,  but  not  right 
of  action  in  his  own  name.  •  He  has  only  the  limited. right 
which  the  State  as  obligee  hkp  assigned  him  by  the  statute. 

Upon  what  principle  could  W6  say  that  the  ordinary  com- 
mon law  obligation  which  the  face  of  a  bond  payable  to  the 
State  evidences,  has  been  changed  further  than  the  statute 
has  changed  it?  The  statute,  as  we  have  seen,  has  set  over 
to  another  no  right  or  remedy  in  such  a  bond  except  to  obtain 
a  recovery  thereon  in  the  name  of  the  State.  No  right  or 
remedy  to  sue  directly  in  the  name  of  a  private  party  has 
been  given. 

The  suit  was  not  maintainable  in  the  name  of  Moore.  The 
bond  on  its  face  shows  no  privity  with  him.  The  common 
law  gives  him  no  right  in  such  a  bond  or  remedy  thereon, 
for  he  is  not  a  party  to  it.  The  statute  has  given  him  a  right 
and  remedy,  but  has  confined  the  same  to  a  suit  in  the  name 
of  the  State  for  his  benefit.  Only  in  a  suit  so  prosecuted 
would  the  bond  be  admissible  as  warranting  recovery  for  hia 
claim. 

We  have  questioned  whether  all  this  should  be  different 
since  the  action  is  one  begun  before  a  justice.  But  we  cannot 
■so  hold.  In  this  connection,  referring  to  the  verj'  subjeet 
now  at  hand,  Mr.  Hogg  says:  **In  as  much  as  a  justice  of 
the  peace  has  no  equity  jurisdiction,  the  proceedings  before 
him  must  be  conducted  with  reference  to  the  parties  to  the 
suit,  upon  the  principles  regulating  this  matter  in  courts 
of  law.  It  is  a  general  rule  at  common  law  that  an  action 
upon  a  contract,  whether  express  or  implied,  must  be  brought 
in  the  name  of  the  party  in  whom  the  legal  interest  or  rieht 
of  action  is  vested.  The  legal  interest  in  a  contract  is  in  the 
person  to  whom  the  consideration  passes.  Therefore  no  one 
can  sue  to  recover  on  a  contract  who  is  not  a  party  to  it 
unless  he  derives  his  rights  from  the  original  party  to  it,  or 
by  the  express  provision  of  the  law  as  here  shown."  Hoge*s 
Treatise  and  Forms,  sec.  41  (1). 

True,  one  may  maintain  an  action  in  his  own  name  on 

bonds  executed  under  any  of  the  provisions  of  chapter  50 
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of  the  Code.  The  Legislature  has  seen  fit  to  change  the  com- 
mon law  as  to  them,  but  it  has  neglected  to  do  so  as  to  other 
official  or  court  bonds.  As  to  the  latter,  when  payable  to 
the  State,  suit  must  be  brought  in  the  name  of  the  State  for 
the  u.se  of  the  party  entitled  to  any  benefit  under  the  same. 
Hogg's  Treatise  and  Forms,  sec.  41  (2). 

In  Brooks  v.  Miller,  29  W.  Va.  A99,  this  court  held  that 
in  equity  the  party  injured  by  the  breach  of  an  oflBcial  bond 
payable  to  the  State  could  seek  recovery  under  it  in  his  own 
name.  But  in  the  opinion  Judge  Snyder  remarked  that  it 
was  different  in  a  law  action.  Referring  to  the  statute  giving 
right  of  suit  in  the  name  of  the  State,  he  said:  **In  actions 
at  common  law  this  statute  may  be  regarded  as  mandatory  and 
should  be  pursued  strictly,  but  such  has  never  been  the  prac- 
tice in  courts  of  equity." 

The  exact  point  which  we  have  under  consideration  was 
involved  in  Garmichael  v.  Moore,  88  N.  C.  27.  There  the 
court  said :  **  As  the  right  to  sue  on  the  bond  is  wholly  derived 
from  the  statute,  it  must  be  exercised  in  the  manner  there 
provided  and  in  no  other  way."  And  similarly  in  White  v. 
WQhns,  24  Me.  299,  the  court  held:  **No  private  suit  can 
be  maintained  on  an  official  bond  made  to  the  State,  or  its 
treasurer,  without  its  consent.  And  when  the  statute  giv- 
ing consent  prescribes  the  remedy,  that  remedy  must  be  pur- 
sued."  Other  references  in  point  are:  15  Enc.  PI.  &  Pr. 
105-115;  3  Robinson's  Practice,  352. 

We  must  dispose  of  the  case  as  the  circuit  court  should 
have  disposed  of  it.  That  court,  acting  in  lieu  of  a  jury, 
had  the  case  as  upon  demurrer  to  the  evidence.  A  finding 
for  the  defendants  and  a  judgment  of  dismissal  was  called 
for.  The  judgment  will  be  reversed,  and  an  order  dismissing 
the  action  will  here  be  entered.  The  dismissal  of  course  will 
be  without  prejudice  to  a  suit  on  the  bond  in  the  name  of  the 
State  for  Moore's  use  and  benefit. 

Reversed  and  dismissed. 


^ 
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CHARLESTON. 

I 

Smith  et  al.  v.  Greene  et  al. 

Submitted  March  23,  1915.    ©ecided  May  25,  1915. 

Partition — Eight — AfflrmaUve  Showing — Necessii y. 

The  right  to  a  partition  of  real  estate  in  kind,  as  reqaired  it 
the  common  law,  can  not  be  denied,  where  demanded,  unless  it 
affirmatively  appears  upon  the  record  that  such  partition  can  not 
conveniently  be  made  and  that  the  interests  of  the  co-owners  will  be 
promoted  by  a  sale  of  the  property.   _ 

Appeal  from  Circuit  Court,  Harrison  County. 

Suit  by  John  B.  Smith  and  others  against  Charles  Greene 
and  others.  From  the  decree,  defendants  Nannie  Fisher  and 
others  appeal. 

Reversed  and  remanded. 

F.  0.  SuttoUj  for  appellants. 

La  Fayette  C.  Crile,  for  appellees. 

Lynch,  Judge; 

As  owners  of  one-eighth  of  the  coal  within  a  tract  of  18.74 
acres  of  land,  plaintiffs  sought  partition  against  defendants 
as  owners  of  the  other  interests,  six  of  them  an  eighth  each 
and  four  of  them  a  thirty-second  each.  From  a  decree  direct- 
ing partition  by  sale  and  distribution  of  the  proceeds,  five 
defendants  have  appealed.  The  propriety  of  this  mode  of 
partition  is  the  sole  question  presented  for  review. 

The  bill  avers  the  title  and  interests  of  the  parties,  that 
the  coal  is  not  susceptible  of  partition  in  kind,  and  prays 
for  the  relief  granted  by  the  decree.  Plaintiffs  also  alle^ 
their  ownership  of  the  coal  under  adjoining  lands,  that  they 
are  engaged  in  mining  the  coal  thereunder,  and  that  the 
removal  thereof  will  cause  a  material  depreciation  in  the  value 
of  the  coal  under  the  18.74  acres,  assigning  as  a  reason  there- 
for lack  of  adaptability  for  the  economical  mining  and  ship- 
ping facilities  except  through  plaintiffs'  mines  on  lands  ex- 
clusively owned  by  them ;  and,  further,  that  they  have  been 
unable  to  effect  an  agreement  with  defendants  as  to  the  coal 
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jointly  owned  by  them,  upon  any  basis  alike  profitable  to 
all  such  owners. 

Defendants  concede  plaintiffs'  interest  in  the  coal  involved 
and  their  right  to  a  partition,  and  raise  no  question  as  to  title, 
quantity  or  proportional  shares  averred.  They  also  admit 
plaintiffs'  ownership  of  adjoining  coal  lands,  and  their  mining 
operations  thereon.  While  some  of  the  defendants  concede  it 
would  be  to  their  mutual  advantage  to  operate  the  18  acres 
of  coal  in  conjunction  with  plaintiffs  or  on  a  royalty  basis, 
they  aver  an  unwillingness  so  to  do  on  the  part  of  others  joint- 
ly interested  with  them ;  and  all  the  defendants  agree  that,  by 
reason  of  the  proximity  of  the  coal  to  an  available  profitable 
local  market,  it  is  prospectively  more  valuable  for  the  purpose 
of  supplying  that  market  than  for  operation  in  the  manner 
urged  by  plaintiffs.  They  therefore  resist  a  sale,  and  demand 
a  partition  in  kind,  the  four  owning  an  eighth  each  asking 
that  their  shares  be  allotted  to  them  in  one  body,  and  those 
owning  a  thirty-second  each  that  their  one-eighth  be  allotted 
to  them  in  one  parcel. 

Without  proof  or  further  pleading,  the  court,  by  inter- 
locutory order,  properly  adjudicated  the  respective  shares  and 
interests  of  the  parties,  and  appointed  commissioners,  with 
directions  to  make  partition  in  kind  among  the  several  claim- 
ants pursuant  to  such  order,  if  partition  in  kind  be  found 
convenient  and  equitable,  and,  if  so,  to  consolidate  the  inter- 
ests of  the  defendants  as  requested  by  them.  To  this  end, 
the  commissioners  were  also  directed  to  consider  **such 
relevant  and  competent  testimony  touching  the  partition  or 
sale  of  said  coal  as  may  be  adduced  by  any  party  in  interest", 
such  evidence  to  be  returned  with  their  report. 

In  their  report,  the  commissioners  say  they  went  upon  the 
land,  **at  which  time  all  parties  w^ere  represented  either  in 
person  or  by  their  attorneys,  and  after  hearing  all  parties  to 
said  action,  and  all  parties  being  willing,  and  without  preju- 
dice  or  injury  to  the  interests  of  any  of  the  parties  hereto,  we 
did  proceed  to  partition  said  coal"  in  kind,  assigning  to  plain- 
tiffs lot  number  1,  containing  2.25  acres,  next  to  the  coal  owned 
by  them  on  adjoining  land;  lot  number  2,  containing  2.35 
acres,  to  the  owners  of  the  four  thirty-seconds;    lot  number 

3,  containing  2.35  acres,  to  Charles  H.  Greene,  owner  of  a 
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one-eighth  interest;  and  lot  number  4,  containing  11.8  acres, 
to  the  other  defendants  as  their  five  eighths  interest.  They 
conclude  by  saying:  *'We  believe  this  partition  to  be  to  the 
best  interest  of  all  parties,  and  we  find  that  partition  in  kind 
can  be  conveniently  and  equitably  made  as  above  set  forth". 

To  this  report  none  of  the  defendants  objected.  But  plain- 
tiffs, denying  the  statement  therein  as  to  ass:ent  by  them, 
excepted  to  the  report  on  the  ground  that  *  *  partition  of  said 
coal  in  kind  is  inequitable  and  can  not  be  conveniently  had". 
This  exception,  the  court,  by  the  decree  appealed  from,  sus- 
tained, and,  holding  the  coal  not  susceptible  of  partition  id 
kind,  ordered  a  sale  thereof.  Hence,  the  inquiry  whether 
the  court  pursued  the  proper  method  of  effecting  partition 
among  the  several  joint  tenants  of  the  coal. 

At  common  law,  no  sale  was  permissible  in  a  suit  of  this 
character;  and  the  statute  applicable,  §3,  eh.  79,  Obde, 
authorizes  a  sale  only  where  the  interests  of  the  owners  wil! 
be  promoted  thereby  and  where  partition  in  kind  can  not 
conveniently  be  made.  The  law  favors  actual  partition,  and 
but  for  the  statute  none  other  can  be  decreed.  The  common 
owners  can  not  be  subjected  to  a  compulsory  sale  of  their 
tangible  proporty  unless  their  interests  manifestly  require  it, 
or,  differently  stated,  unless  actual  division  would  be  plainly 
injurious.  Roberts  v.  ColcmaiK  37  W.  Va.  144;  Herold  v. 
Craig.  59  W.  Va.  353;  Dall  v.  Mimng  Co.,  3  Nev.  531.  *'The 
statute  is  an  innovation  upon  the  fundamental  principles  of 
the  common  law  and  of  American  jurisprudence,  and  can  not 
become  a  license  to  the  courts  to  take  from  the  citizen,  for 
light  or  trivial  causes,  his  freehold  on  payment  of  compen- 
sation, though  full  and  adequate'*.  Croston  v.  Male,  56  W. 
Va.  205. 

As  prerequisite  to  a  dercee  of  sale,  the  court  must  ascertain 
two  things:  first,  that  partition  can  not  be  conveniently 
made,  and,  second,  that  the  interests  of  the  parties  will  be 
promoted  by  a  sale  of  the  property.  Roberts  v.  Colcmcn, 
supra;  Croston  v.  Male,  supra.  Prima  facie,  each  party  is 
entitled  to  actual  partition ;  and  it  is  incumbent  on  him  who 
seeks  a  sale  to  show  that  his  advantage  will  be  promoted  by 
it,  and  that  no  loss  will  be  worked  to  any  other  party.  Darts 
V.  Davis,  37  N.  C.  607;  Mifrhcll  v.  Cline,  84  Cal.  409.    There 
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must  be  both  averment  and  proof  of  facts  sufficient  to  sustain 
that  burden;  and  there  must  be  an  affirmative  showing  of 
the  propriety  of  a  sale.  Roberts  v.  Coleman,  supra;  Oneal  v. 
Stirnon,  61  W.  Va.  552 ;  Conrad  v.  Crouch,  68  W.  Va.  385 ; 
Ryan  v.  Egan,  26  Utah  241;  Davis  v.  Davis,  supra.  **It  i» 
settled  bv  a  long  line  of  decisions,  in  this  state  and  in  Vir- 
ginia,  that  the  common  law  right  of  partition  in  kind  can  not 
be  refused  because  of  the  provisions  of  our  statute,  unless  it 
affirmatively  appears  that  partition  can  nat  be  conveniently 
made  and  that  the  interests  of  the  parties  will  be  promoted 
by  a  sale  of  the  property.  These  two  essential  facts  must 
affirmatively  appear  in  the  record  before  a  decree  of  sale  can 
be  entered".    Herold  v.  Craig,  supra. 

Applying  these  principles  here,  the  decree  is  erroneous  for 
want  of  proof.    The  bill  states  no  particular  reason  for  a  sale, 
save  only  the  difficulty  of  mining  the  coal  in  the  18  acres 
otherwise  than  through  openings  on  lands  operated  by  plain- 
tiffs or  their  lessees,  and  its  consequent  depreciation  in  value 
upon  the   completion   or   abandonment   of   these   operations. 
This  allegation  defendants  traverse  by  answers,  and  aver  that 
the  coal  is  more  valuable  for  the  local  custom  than  for  opera- 
tion rn  a  royalty  basis,   thus  imposing  upon   plaintiffs  the- 
burden  of  proof  in  support  of  their  contention  to  the  contrary. 
But  they  offered  no  proof.    The  location  of  the  coal,  its  quan- 
tity, quality  and  value  did  not  in  anywise  appear.  Apparently,, 
the  sole  consideration  properly  influencing  a  determination^ 
of  the  mode  of  partition  adopted  was  the  smallness  of  the 
tract  involved  and. of  the  respective  interests  therein.     That 
alone  did  not  justify  a  decree  of  sale.     The  particular  char- 
acter and  situation  of  the  property  and  the  surrounding  cir- 
cumstances affecting  its  value  and  indicating  the  pecuniary 
and  other  consequences  to  ensue  from  one  or  the  other  mode 
of  partition  appear  only  from  the  bill.     Its  averments  are 
denied  by  answers,  and  negatived  by  the  report  of  partition. 
In  Croston  v.  Male,  supra,  it  was  said:    "Inconvenience  of 
partition  as  one  of  the  circumstances  authorizing  such  sale 
does  not  contemplate  physical  impossibility  of  division,  but 
the  requirement  is  not  satisfied  by  anything  short  of  a  real 
and  substantial  obstacle  of  some  kind  to  division  in  kind,  such 
as  would  make  it  injurious  to  the  owners.    Meagerness  of  area 
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in  some  or  all  of  the  shares,  due  to  the  necessity  of  dividing  a 
small  tract  of  land  among  a  number  of  people,  and  the  exist- 
ence of  dower  and  curtesy  estates  in  the  land,  do  not  per  se 
make  partition  inconvenient  within  the  meaning  of  the 
statute*'.  See  also  Davis  v.  Darns,  Herald  v.  Craig,  and  Ryan 
V.  Egan,  svpra.  Whether  actual  partition  of  such  mineral 
property  can  be  made  without  great  prejudice  to  the  owners 
is  a  question  of  fact,  the  decision  of  which  is  not  to  be  aided 
by  judicial  notice  of  any  fact  or  circumstance  not  proved. 
Mitchell  V.  Cline,  supra. 

Again,  in  addition  to  such  lack  of  evidence,  the  court  had 
before  it  the  unanimous  report  of  three  commissioners  makine: 
partition  in  kind.  Therein  the  commissioners  say  they  heard 
all  the  parties,  partitioned  the  property  without  prejudice  or 
injury  to  any  of  the  owners,  and  that  the  division  made  is 
convenient  and  equitable  and  to  the  best  interests  of  all  the 
parties.  To  that  report  no  one  objects,  except  the  plaintiffs, 
although  their  portion  of  the  18  acres  of  coal  was  laid  off 
by  metes  and  Iwunds  next  to  the  coal  owned  by  them  on 
adjoining  land,  and  notwithstanding  the  allegation  in  their 
bill  that  it  can  be  most  economically  removed  through  open- 
ings on  such  adjoining  land.  This  was  the  most  equitable 
allotment  the  commissioners  could  make;  and  how  it  can 
work  injury  to  the  plaintiffs  does  not  appear.  Their  excep- 
tion to  the  report  is  simply,  in  general  terms,  a  denial  of 
the  conclusion  expressed  by  the  commissioners  as  to  the  con- 
venience and  equity  of  the  partition  reported.  In  support  of 
that  exception  or  denial  the  record  is  wholly  destitute  of 
proof. 

Where  a  report  of  piirtition  is  proper  on  its  face,  every 

reasonable  presumption  is  in  favor  of  its  fairness.     Cross  v. 

Cross,  56  W.  Va.  185;    SoJesherry  v.  Railway  Co..  81  S.  E. 

985;  McClanaJxmx  v.  Hochman,  96  Va.  392.    Hence,  the  report 

ought  not  to  be  set  aside,  upon  exception,  unless  it  is  clearly 

shown  that  the  partition  is  based  on  wrong  principles,  or 

that   the   commissioners   have    plainly   made    an   unfair  or 

unequal  allotment.    Henrie  v.  Johnson,  28  W.  Va.  190;  Rw- 

som  V.  High,  37  W.  Va.  838;    Carper  v.  Chenoweth.  69  W. 

Va.  729 ;  Wamsley  v.  Coal  &  Lumber  Co.,  56  W.  Va.  297.  306. 

In  the  case  last  cited,  it  is  held  that  it  is  not  essential  that 
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commissioners,  in  partitioning  coal  and  timber  lands,  should 
report  the  extent  of  coal  deposits  and  the  acreage,  quality 
and  quantity  of  the  timber,  considered  by  them  in  arriving 
at  their  conclusion  as  to  the  relative  value  of  the  several 
parcels  assigned  by  them,  nor  the  money  value  of  the  lands 
partitioned  or  of  any  share  or  lot  assigned. 

The  report  was  essential  to  a  final  decree  of  partition. 
Without  it  such  decree  would  be  invalid.  And,  certainly,  the 
court  can  not  wholly  disregard  the  finding,  and,  in  the 
absence  of  any  affirmative  showing  against  it,  order  a  sale. 
In  Cunningham  v.  Johnson,  82  S.  E.  (Va.)  690,  tw^o  of  the 
^y^  commissioners  appointed  did  not  act.  The  other  three 
reported  the  land  not  susceptible  of  partition  in  kind;  but 
twx)  of  them  made  affidavits  that  they  had  not  seen  or  person- 
ally examined  the  premises,  but  derived  their  information 
from  others.  The  court  overruled  the  exceptions  based  on 
these  circumstances,  and,  in  accordance  w^th  the  report, 
decreed  a  sale.  Upon  appeal,  it  was  held  that  **  there  was 
no  evidence  before  the  court  upon  which  to  base  a  decree  for 
the  sale  of  the  land,  as  the  report  of  the  commissioners  was 
discredited  by  the  circumstances  under  which  it  was  made*'; 
and  that  **'a  court  has  no  authority  to  decree  a  sale  of  land 
for  partition  unless  it  is  made  to  appear  by  an  inquiry  before 
a  commissioner  in  chancery,  or  in  some  other  way,  that  parti- 
tion can  not  be  made".    See  also  Roberts  v.  Coleman,  supra. 

We  therefore  reverse  the  decree  complained  of,  and-  remand 
the  cause  for  further  proceedings  in  accordance  with  the 
principles  herein  announced  and  further  according  to  the 
rales  and  principles  governing  courts  of  equity. 

Reversed  and  remanded. 
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CHARLESTON. 

GoCDEN  et  ah  v.  O'Connell  et  al. 

Submitted  March  9,  1915.    Decided  May  25,  1915. 

1.  Ceeditor's  Suit — Trustee  for  Creditors — Wrongful  Distribution  of 

Funds — LiabUiiy. 

Funds  collected  for  distribution  by  a  trustee,  pursuant  to  m 
agreement  with  lien  creditors  pending  a  suit  by  them,  whereby  be 
undertakes,  with  the  assent  of  the  debtor,  to  sell  real  estate  and 
out  of  the  proceeds  pay  liens  in  the  order  of  priority  as  theretofore 
ascertained  by  a  commissioner  authorized  for  the  purpose,  sboold 
be  so  applied  when  and  as  collected;  and,  if  not  so  applied,  the 
ensuing  loss,  if  any,  should  be  charged  to  the  creditors  injurioiislj 
affected,  and  not  to  the  debtor,  the  trustee  not  being  his  agent  bnt 
the  agent  of  the  creditors,     (p.  283). 

2.  Same — Distribution — Trustee  for  Lien  Creditor — Control  by  Court. 

Except  in  so  far  as  necessary  to  determine  and  apply  the  amoonti 
in  the  hands  of  the  trustee  as  so  agreed,  the  trustee  was  not,  tbongb 
subsequently  made  a  party  to  the  suit,  subject  to  the  directioo  aod 
control  of  the  court  having  jurisdiction  of  the  suit,  the  agreemeot 
being  one  in  pais,  merely  by  virtue  of  the  reference  for  the  ascertaiu- 
ment  of  liens  on  the  debtor's  real  estate,     (p.  285). 

3.  Principal  and  Agent — Payment  to  Agent — Effect, 

Where  one  appoints  an  agent  to  act  on  his  behalf  in  the  reeeipt 
and  disbursement  of  a  fund,  the  transaction  is  complete,  as  to  tbe 
debtor,  when  the  fund  reaches  the  hands  of  the  agent,  payment  to 
him  being  the  equivalent  of  payment  to  the  principal,     (p.  284). 
(Williams,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Greenbrier  County. 

Suit  by  Paul  Golden  and  others  against  Daniel  OTonnell 
and  others.  From  decree  for  plaintiffs,  the  defendant  named 
appeals. 

Reversed  and  remanded. 

R.  S,  Turk,  John  A.  Preston,  and  Wm.  Gordon  Maiheirs. 
for  appellant. 

Andrew  Price,  L,  M,  McClintic  and  F,  R,  HUl,  for  ap- 
pellees. 
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Lynch,  Judge: 

After  this  cause  was  remanded  on  the  former  appeal  (69 
W.  Va.  374),  the  commissioner  appointed,  acting  pursuant, 
to  the  order  of  reference,  reported,  among  other  things,  a 
fund  of  $4080.28  in  the  hands  of  Nelson  as  trustee  under  the 
agreement  between  defendant  and  some  of  his  creditors 
where!)}'  certain  of  his  lands  were  to  be  sold  and  the  proceeds 
applied  to  the  discharge  of  their  liens.  He  also  reported,  as 
the  first  lien  against  defendant '§  property,  a  debt  of 
$6,164.38  in  favor  of  A.  F.  Mathews,  who  joined  in  the  agree- 
ment mentioned.  The  court,  by  its  final  decree,  providing  for 
a  sale  of  defendant's  property  (other  than  that  so  sold  by 
agreement)  tx)  satisfy  the  numerous  liens  adjudged  against 
it,  credited  the  trust  fund  on  the  Mathews  debt  as  of  January 
12,  1912,  three  years  or  more  after  its  receipt  by  the  trustee. 

The  principal  contention  on  the  present  appeal  is  that  this 
was  error;  that  the  money  so  placed  in  the  hands  of  Nelson 
should  have  been  credited  as  of  the  date  of  its  receipt  by 
him.  The  agreement  between  defendant  and  his  creditors  was 
executed  August  4,  1908.  It  authorized  a  sale  by  defendant 
of  certain  lots  owned  by  him,  and  provided  that  the  assenting 
creditors  did  thereby  **  appoint  and  constitute  W.  E.  Nelson 
their  true  and  lawful  attorney,  and  empower  him  to  execute 
in  their  names  and  under  their  seals  a  release  of  the  lien  to 
the  purchaser  of  any  lot  or  lots  from  the  said  land  *  *  *  * 
upon  receipt  from  such  purchaser  of  the  proceeds  of  the 
price  of  said  lot  or  lots,  less  the  expenses  and  cost  of  sale,  to 
be  applied  upon  the  liens  on  said  land  in  their  order  and 
priority  as  reported  in  the  suit". 

In  view  of  these  express  stipulations,  the  decree  is  mani- 
festly erroneous.  Nebon  became  the  agent  solely  of  the  cred- 
itors to  receive  and  disburse  for  them  the  funds  arising 
from  the  lot  sales.  He  acted  in  that  capacity  for  them  alone. 
They,  not  defendant,  appointed  him,  and  conferred  and 
defined  his  authority.  Prior  to  the  trust  agreement,  the 
Mathews  debt  had  been  duly  ascertained  by  a  commissioner 
as  the  first  lien  against  defendant's  property.  There  was  no 
exception  at  any  time  thereafter  as  to  its  validity.  Its  amount 
was  in  excess  of  the  sum  afterward  coming  into  Nelson's 
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hands.  As  to  these  amounts  there  is  no  controversy.  By 
the  concluding  clause  of  the  agreement,  the  proceeds  of  the 
lot  sales  were  to  be  **  applied  upon  the  liens  on  said  land  in 
their  order  and  priority  as  reported  in  the  suit'\  Properly 
interpreted,  this  meant  that  the  fund  derivable  from  sale  of 
the  land  should  be  applied  first  to  the  Mathews  debt,  and  the 
surplus,  if  any,  to  liens  subsequent  in  priority.  Hence,  there 
could  be  no  doubt  or  dispute  as  to  the  particular  debt  to  which 
such  fund  was  properly  applicable. 

In  the  absence  of  any  fact  constituting  good  cause  for  delay, 
and  none  appears  in  the  record,  it  was  the  duty  of  Nelson 
to  make  application  of  the  fund  coming  into  his  hand?, 
promptly  upon  its  receipt.  The  court  had  not  assumed  or 
exercised  any  control  over  this  monev,  or  over  his  functions 
and  duties  as  prescribed  by  the  instrument  of  his  appoint- 
ment. Nor  did  defendant  have  any  such  control.  The  assent 
of  the  latter  to  sale  of  lots  particularly  described,  and  to  the 
application  of  the  proceeds  therefrom  to  liens  specific  and 
certain,  constituted,  in  effect,  a  lawful  appropriation  pro 
tanio  of  his  property  to  payment  of  such  claims  in  so  far 
as  the  land  so  set  apart  should  be  sufficient  for  that  purpose. 
Clearly,  he  was  entitled  to  have  these  entire  proceeds  applied, 
upon  their  receipt  by  Nelson,  to  the  principal  and  interest 
of  the  Mathews  debt.  Where  one  appoints  a  person  as  his 
agent  to  receive  a  sum  of  money  agreed  to  be  paid  in  satis- 
faction of  a  claim,  the  settlement  is  complete  the  moment 
the  agent  receives  payment.  Railroad  Co,  v.  Ragan,  104  6a. 
353.  Payment  to  the  authorized  agent  of  a  creditor  by  the 
debtor  is  equivalent  to  payment  to  the  creditor  himself. 
Bicknell  v.  Buck,  58  Ind.  354.  So  it  has  been  held  that  when 
money  intended  for  the  payment  of  a  note  has  reached  the 
hands  of  an  agent  authorized  to  collect  it,  the  debt  is  paid. 
Boyd  V.  Page,  2  Neb.  859;  Stuart  v.  Stonehraker,  63  XeK 
554;  Pochin  v.  K-iwebel,  63  Neb.  768;  Osborne  v.  Gatexcood. 
74  S.  W.  (Tex.)  72. 

Sufficient  proof,  however,  is  lacking  for  the  correct  deter- 
mination of  the  time  as  of  which  the  Nelson  fund  should  he 
credited  on  the  Mathews  debt.  The  present  record  shows  that 
in  June,  1911,  after  the  decision  of  the  first  appeal,  the  cause 
was  referred  to  S.  N.  Pace  as  commissioner,  with  direction 
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to  asoertaJD  tfte  amount,  status  and  proper  application  of  the 
fund.  But  in  August,  1912,  his  report,  theretofore  made,  was 
upon  exception  and  affidavit,  rejected  and  excluded  from  the 
record,  because  of  the  prior  relationship  of  the  commissioner 
as  counsel  for  certain  of  the  creditors.  It  does  not  appear 
what  his  report  was.  The  same  order  substituted  as  com- 
missioner W.  L.  Kershner,  who  later  reported  the  sum  of 
$4080.28  as  held  by  Nelson,  trustee.  While  it  does  appear, 
from  Nelson's  testimony  before  Kershner  in  September,.  1912, 
that  the  sale  of  lots  from  which  this  sum  was  derived  took 
place  on  August  6,  7  and  8,  1908,  that  Nelson  at  the  time  of 
his  examination  had  disbursed  the  entire  fund,  and  as  a  wit- 
ness was  then  requested,  and  promised,  to  file  before  the.  com- 
missioner certain  exhibits,  specifically  designated,  showing 
an  account  of  his  collections  and  disbursements,  these  exhibits 
(which  it  would  seem  accompanied  the  Pace  report)  do  not 
appear  in  the  record;  nor  does  the  record  in  anywise  show 
either  the  date  of  collection  or  of  disbursement. 

The  decree  is  further  erroneous  in  the  omission  of  an  ad- 
judication of  the  deed  of  trust  debt  of  Daniel  Reiter,  amount- 
ing to  $2796.66.  The  lien  was  reported  as  a  valid  one  against 
defendant's  property,  and  there  was  no  exception  to  the  com- 
missioner's finding.  Doubtless,  the  omission  was  due,  as 
intimated  in  argument,  to  inadvertence  of  counsel  in  the  draft 
of  the  final  decree.  The  mistake  should  be  corrected  by  the 
chancellor  when  the  cause  is  remanded  to  him  for  further 
proceedings.  The  question  raised  as  to  costs  may  likewise  be 
adjusted  at  that  time,  in  accordance  with  the  equities  then 
appearing. 

We  do  not  find  merit  in  the  other  assignments.  It  is  not 
suggested  in  what  respect  the  bill  was  improperly  amended 
by  the  addition  of  further  parties,  among  whom  were  Nelson, 
trustee,  and  vendees  in  the  lot  sales  who  were  still  indebted 
on  the  notes  given  by  them  for  deferred  installments  of  the 
purchase  money.  Nor  was  defendant  prejudiced,  as  claimed, 
by  the  absence  of  direct  proof  of  the  will  of  A.  F.  Mathews, 
on  whose  debt  the  Nelson  fund  was  credited.  The  objection 
goes  merely  to  the  authority  of  his  executors  to  receive  pay- 
ment. Prior  to  the  first  appeal,  the  court,  on  the  suggestion 
of  the  death  of  A.  F.  Mathews,  the  creditor,  ordered  a  revival 
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and  a  scire  facias  against  his  personal  representatives.  No 
writ  was  issued.  But  the  court,  by  subsequent  order,  reciting 
that  his  three  executors  (naming  them)  had  appeared  and 
proved  their  claims  before  the  commissioner  then  acting, 
directed  that  the  suit  stand  revived  as  to  them.  On  that 
appeal,  it  was  assigned  as  error  that  no  writ  of  scire  facias 
was  required  to  be  issued ;  but  this  court  did  not  pass  upon 
that  assignment.  When  the  case  was  remanded,  the  executors 
were  made  parties  to  the  amended  bill,  which  alleged  that 
they  were  lien  creditors  of  defendant,  and  thus  was  cured 
the  irregularity,  if  any,  in  the  revival ;  and  no  issue  as  to 
their  representative  authority  was  ever  thereafter  raised, 
either  by  answer  or  plea,  by  exception  to  commissioner  Kersh- 
ner's  report,  or  otherwise.  At  no  time  during  the  protracted 
litigation  was  the  debt  questioned,  either  as  to  amount  or 
validity.  Hence,  we  can  not  disturb  the  decree  on  this 
ground. 

The  remaining  question  is  whether  the  decree  is  erroneous 
in  failing  to  designate  a  place  for  the  sale  directed  to  be  made 
of  defendant's  property  to  satisfy  the  liens  against  it.  The 
terms  and  mode  of  sale  were  fixed,  commissioners  therefor 
appointed,  and  newspaper  advertisement  directed.  The 
statute,  §1,  ch.  132,  Code,  does  not  require  that  the  court 
shall  fix  the  place  of  sale.  That  section  provides  that  the 
court  **may  direct  the  sale  to  be  made  for  cash,  or  on  such 
credit  and  terms  as  it  may  deem  best ;  and  it  may  appoint  a 
special  commissioner  to  make  such  sale".  The  following  sec- 
tion provides  that  '*in  the  advertisement  the  commissioner 
shall  state  the  time,  terms  and  place  of  sale".  The  last  pro- 
vision would  seem  to  leave  the  place  of  sale  to  the  discretion 
of  the  commissioner,  subject  to  review  thereof  as  to  the  reason- 
ableness of  his  requirement. 

For  the  reasons  assigned,  we  reverse  the  decree  of  Decem- 
ber 11,  1912,  and  remand  the  cause,  with  directiohs  to  ascer- 
tain the  date  Nelson  received  the  funds  in  his  hands  and  to 
apply  them  as  of  that  date  to  the  Mathews  lien,  and  to  correct 
the  other  errors  herein  designated. 

Reversed  and  remanded. 
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CHARLESTON. 

Williams  v.  Smith  et  al. 

Submitted  March  16,  1915.    Decided  May  25,  1915. 

1.  Public  Lands — Conflicting  Grants — Burden  of  Proof — Instructions, 

Where,  in  ejectment,  plaintiff  claims  under  a  junior,  and  defend- 
ants under  a  senior  inclusive,  patent,  the  former,  to  recover,  must 
show  location  of  his  land  \Tithin  some  of  the  excepted  areas;  and  an 
instruction  imposing  on  defendants  the  burden  to  locate  all  the 
exceptions  in  the  senior  grant  and  to  show  that  they  do  not  embrace 
the  land  in  controversy,  is  erroneous,     (p.  288). 

2.  Trial — Instructions — B^urden  of  Froof — Waiver, 

Nor  do  defendants,  by  assuming  and  attempting  to  sustain  in  the 
trial  court  such  burden  of  proof,  waive  their  right  to  object  to  the 
giviqg  of  the  erroneous  instruction  or  to  assign  it  as  error  in  the 
appellate  court,     (p.  288). 

3.  Adverse  Possession — Extent  of  Possession — Conflicting  Patents — 

Exceptions  fram  Senior  Patent. 

While  plaintiff,  under  deed  for  174  acres  whojjy  within  the 
junior,  but  interlocking  to  the  extent  of  25  acres  with  the  senior, 
patent,  is  entitled  to  recover  the  interlock  if  it  falls  within  the 
exceptions  in  the  older  grant  and  he  has  been  in  actual  possession 
for  ten  years  of  any  portion  of  the  174  acres;  yet,  if  tbe  area  in 
controversy  is  not  covered  by  any  of  the  exceptions,  he  can  not 
recover  it  without  showing  actual  and  adverse  possession  for  the 
requisite  period  of  some  part  of  the  interlock,     (p.  289). 

Error  to  Circuit  Court,  Raleigh  County. 
Ejectnient  by  W.  L.  Williams  against  George  H.  Smith  and 
others.    Judgment  for  plaintiff,  and  defendants  bring  error. 

Eo versed  and  new  trial  awarded. 

McCrinnis  cf"  Hatcher,  and  Price,  Smithj  Spilman  &  Clay, 
for  plaintiffs  in  error. 

Farlnj  d*  Ward,  for  defendant  in  error. 

Lynch,  Jud'ge: 

Defendants  contplain  of  a  judgment  against  them,  in  an 
action  of  ejectment  for  recovery  of  174  acres  of  land.  They 
rely  for  rever.sal  on  alleged  insufficiency  of  the  evidence  to 
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Kustain  the  verdict,  and  the  giving  of  certain  instructions  for 
plaintiff. 

Upon  the  second  assignment,  the  case  is  clearly  controlled, 
in  its  disposition  here,  by  Cook  v.  Lumber  Co.,  82  S.  E.  327. 
There  and  here  were  involved  in  part  the  same  titles  and 
questions.  Defendants  in  this  action  claimed  title  by  deed 
under  the  inclusive  Moore  and  Beckley  patent  of  1795  for 
170,038  acres,  which  contained  one  general  and  numerous 
specific  exceptions;  plaintiff,  under  a  junior  grant  of  1847 
to  W.  H.  French  for  500  acres  lying  wholly  within  the  ex- 
terior bounds  of  the  older  patent.  A  disclaimer  limited  tlie 
controversy  to  25.9  acres,  which,  as  the  evidence  tends  strongly 
to  show,  forms  an  interlock  with  defendants'  boundaries. 
Much  evidence,  in  part  materially  conflicting,  was  taken  for 
the  purpose  of  locating  the  174  acres,  the  chief  object  of  each 
party  being  to  show  such  location  with  reference- to  two 
exceptions  in  the  senior  grant,  denominated  as  the  Banks  and 
the  Yancey  exceptions.  At  the  conclusion  of  the  evidence, 
and  over  objection  by  defendants,  the  court,  by  instruction 
number  3,  charged  the  jury  that  by  proof  of  title  under  tbe 
French  patent  plaintiff  had  made  a  prima  facie  case  for 
recovery,  unless  defendants  had  shown  a  valid  and  superior 
title,  to  do  which  the  burden  was  upon  them  to  locate  all 
the  exclusions  in  the  Moore  and  Beckley  patent  and  to  show 
by  preponderance  of  the  evidence  that  the  exceptions  men- 
tioned did  not  embrace  the"  land  in  controversy;  and,  by 
instruction  number  4,  that  the  jury  should  award  a  recovery, 
if  plaintiff  had  shown  adverse  possession  for  ten  years  of  any 
portion  of  the  interlock,  unless  defendants,  among  other 
things,  had  proved  by  a  preponderance  of  evidence  that  tbe 
interlock  in  controversy  was  not  covered  by  such  exceptions. 
By  the  case  cited,  these  instruction.s  were  erroneous.  Under 
the  law,  as  so  established,  the  burden  was  upon  plaintiff  to 
locate  the  exceptions  and  to  show  that  the  land  claimed  by 
him  was  within  one  or  more  of  them. 

Nor  did  defendants,  as  claimed,  waive  their  right,  upon 
writ  of  error,  to  complain  of  the  ruling  of  the  trial  court, 
because  they  assumed,  and  offered  much  evidence  to  sastain, 
the  burden  imposed  by  the  instructions.  The  argument  made, 
applicable  only  to  objections  first  made  in  the  appellate  court. 
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does  not  apply.  The  question  is  not  raised  here  for  the  first 
time.  Defendants  objected  and  excepted  to  the  giving  of 
the  erroneous  instructions,  raised  the  same  question  by  motion 
for  a  new  trial,  and  later  assigned  the  ruling  as  ground  for 
writ  of  error.  It  can  not  seriously  be  contended  that,  because 
defendants  undertook  during  the  course  of  the  trial  to  do 
more  than  the  kw  required  of  them  in  the  way  of  proof,  they 
thereby  waived  their  right  to  have  the  jury  properly  in- 
structed, or  to  have  it  adhere  to  the  established  rules  of 
evidence  in  the  determination  of  the  issues  in  the  case. 
Furthermore,  there  were  two  trials  of  the  action  prior  to  the 
one  now  under  review.  It  is  not  unreasonable  to  assume  that 
the  trial  court  consistently  followed  and  applied  in  the  former 
trials  the  rule  as  to  burden  of  proof  announced  in  the  instruc- 
tions under  consideration,  and  that,  therefore,  defendants  did 
not  upon  the  last  trial  voluntarily  asstime  the  task  of  locating 
the  exceptions  but  performed  it  in  obedience  to  the  view 
announced  in  prior  rulings  of  the  court. 

But  plaintiff,  practically  conceding  the  superiority  of  de- 
fendants' paper  title  to  the  interlock,  and  as  justifying  these 
instructions,  invokes  as  a  correct  principle  of  law  the  proposi- 
tion, but  as  we  preceive  it  not  applicable  to  the  issues  involved, 
that  a  showing  of  adverse  possession  by  him  of  the  174  acres 
outside  of  but  not  within  the  interlock  would  shift  from  him 
to  defendants  the  burden  of  proof  as  to  the  exceptions.  But 
instruction  number  3  entirely  omits  the  theory  of  adverse 
possession.  It  would  authorize  a  finding  for  plaintiff  by 
virtue  alone  of  his  deed  under  the  junior  grant,  unless  de- 
fendants had  supported  their  conveyance  under  the  senior 
patent  by  locating  the  exceptions  therein  and  showing  that 
the  land  in  controversy  was  not  within  any  of  them.  Mani- 
festly, the  evidence  of  possession  by  plaintiff  elsewhere  than 
within  the  interlock  could  not  authorize  or  cure  the  giving  of 
this  instruction.  And  instruction  number  4  confuses  the 
matter  of  burden  of  proof  with  the  question  of  adverse  posses- 
sion. The  instruction  is  obscure,  and  in  part  misleading.  If 
it  was  intended  to  inform  the  jury  that  upon  defendants 
rested  the  burden  of  proving  that  the  interlock  was  not  cov- 
ered by  the  two  exceptions,  it  is  amenable  to  the  same  criticism 
as  number  3.     If  susceptible  of  that  interpretation,  as  we 
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think  it  reasonably  is,  the  clause  virtually  saying  if  the  inter- 
lock is  by  the  evidence  shown  to  be  within  the  two  exceptions 
and  plaintiff  has  been  in  actual  and  hostile  possession  for  ten 
years  of  the  *' lands  described  in  his  deed  and  the  deeds  under 
which  he  claims*'  the  jury  should  find  for  him,  may  have 
induced  the  jury  to  believe  that  upon  defendants  devolved  the 
burden  of  proving  the  facts  upon  which  the  entire  instruction 
was  predicated. 

Because  upon  a  new  trial  a  different  state  of  facts  may  be 
made  to  appear,  we  are  constrained  to  decline  defendants' 
urgent  demand  for  judgment  in  their  favor  upon  the  facts 
as  they  now  appear.  But,  for  the  reasons  given,  we  reverse 
the  judgment,  set  aside  the  verdict,  and  remand  the  case  for 
further  proceedings  therein. 

Reversed  and  new  trial  aivard'Cd, 


CHARLESTON. 

Roberts  et  aL  v.  American  Column  &  Lumber  Co. 

Submitted  March  16,  1915.     Decided  May  25,  1915. 

1.  Contracts — Judgment — Findings  of  Fad — Seiilemeni  and  Ab(mr 

donmeni — Question  for  Jury — Conflicting  Evidence. 

Whether  the  parties  to  an  uncompleted  contract  finally  settled  all 
matters  of  account  between  them  and  abandoned  the  unfinished 
portion  of  the  work  agreed  on,  depending  on  conflicting  oral  evi- 
dence, is  a  question  of  fact  for  a  jury,  whose  findings  ought  to  be 
carried  into  judgment  unless  plainly  erroneous  or  unwarranted  by 
proof,     (p.  293). 

2.  Same — Breach — Defense — Conduct  of  Stranger, 

A  contract,  without  qualification  or  restriction,  by  one  iui  jvriif 
to  do  or  perform  an  act  not  in  itself  unlawful,  immoral  or  impossible 
of  performance,  casts  upon  him  a  duty  from  the  discharge  of  which 
he  can  not  excuse  himself  by  reason  of  the  lawful  conduct  or  inter- 
ference of  a  stranger  to  the  undertaking.  By  neglecting  to  qualify 
his  promise,  so  as  to  make  such  an  excuse  available,  the  promisor 
waives  it  as  a  defense  against  a  recovery  for  n  on -performance.  (p» 
293). 

3.  Same — Eenundation — What  Constitutes — Damages. 

The  failure  or  refusal  of  one  party  to  a  contract  to  perforin  to 
covenants,  and  who,  ignoring  the  rights  of  the  other  party  thereto 
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not  in  default,  undertakes  to  complete  the  work  agreed  by  the 
other  to  be  done,  operates  as  a  renunciation  of  the  agreement,  and 
renders  him  liable  in  damages  at  the  suit  of  the  party  so  injured 
thereby,     (p.  294). 

Error  to  Circuit  Court,  Fayette  County. 

Assumpsit  for  breach  of  contract  by  Roberts  &  Stanley 
against  the  American  Column  &  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Affirmed. 

Dillon  &  Xuckolls,  for  plaintiff  in  error. 

R.  T.  Buhhard,  Jr.,  and  F.  N.  Bacon,  for  defendant  in 
error. 

Lynch,  Judge: 

In  assumpsit  for  breach  of  contract,  the  jury  awarded  plain- 
tiffs $750  damages.  For  reversal  of  the  judgment  upon  the 
verdict,  the  defendant  company  relies  mainly  on  the  giving 
and  refusal  of  instructions.  The  objection  to  exclusion  of 
evidence  can  not  now  be  considered,  because  not  covered  by 
bill  of  exceptions  or  embodied  in  the  motion  below  for  a  new 
trial. 

By  the  contract  sued  on,  dated  July  30,  1907,  plaintiffs 
agreed  to  cut  and  manufacture  into  lumber  all  the  timber 
owned  by  defendant  on  Likens  branch  in  Fayette  county  for 
$9.00  per  thousand  feet,  and  also  all  its  timber  on  Rattle- 
snake draft  and  Lick  draft  in  the  same  vicinity  for  $9.50 
per  thousand  feet.  Operations  were  to  begin  first  on  Likens 
branch  and  within  thirty  days.  Payments  were  to  be  made 
by  defendant  on  the  fifteenth  of  each  month  for  the  lumber 
sawed  during  the  preceding  month,  except  that  ten  per  cent 
thereof  was  to  be  retained  by  it  until  completion  of  the  entire 
contract,  which  amount  was  to  be  forfeited  by  plaintiffs,  or 
so  much  thereof  as  might  be  necessary  to  reimburse  defendant, 
for  their  failure  to  do  the  work  to  the  extent  and  in  the  man- 
ner particularly  stipulated.  Then  followed  this  language: 
**The  second  party  grants  the  first  parties  sufficient  surface 
for  mill  .sites,  for  the  erection  and  operation  of  saw  mills 

and  for  log  yards  and  buildings,  together  with  necessary 
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rights  of  way  for  the  proper  carrying  out  of  this  agreement. 
The  party  of  the  second  part  anticipates  no  difficulty  in  get- 
ting access  to  'Rattlesnake  draft  and  Lick  draft,  but  should 
•  they  for  any  reason  be  delayed  in  entering  these  hollows  it 
is  understood  and  agreed  that  the  parties  of  the  first  part 
will  not  demand  any  damages  for  such  delay". 

Plaintiffs  promptly  began,  and  within  the  ensuing  year 
satisfactorily  completed,  the  manufacture  of  the  timber  on 
Likens  branch.  To  complete  the  remainder  of  the  contract, 
it  was  necessary  to  secure  the  rights  of  way  therein  prescribed 
from  the  Gallego  Coal  &  Land  Company  on  and  over  its 
adjoining  land.  These  defendant  attempted  for  several  years 
to  obtain,  without  success.  But,  in  January,  1913,  it  did 
secure,  from  the  vendee  of  that  comp€Uiy,  restricted  and 
qualified  rights  of  way  whereby  it  alone,  but  not  any  other, 
was  permitted,  and  promptly  thereafter  it  began  and  until 
and  during  this  litigation  continued,  to  manufacture  and 
transport  on  and  over  such  adjoining  land  the  timber  in 
Rattlesnake  and  Lick  drafts.  Plaintiffs'  action  was  bronpht 
in  July,  1913 ;  and  the  declaration  alleged,  as  cause  therefor, 
failure  of  defendant  to  furnish  them  the  necessary  rights  of 
way  as  agreed,  and  further  averred  that  defendant,  after 
securing  for  itself  the  rights  of  way  mentioned,  had  pro- 
ceeded, without  notice  to  them  and  in  disregard  of  its  con- 
tract, to  manufacture  and  remove  the  remainder  of  its  timber 
covered  thereby. 

Defendant  seeks  to  exonerate  itself  from  liability  by  con- 
struing the  language  quoted  as  not  imposing  an  absolute  duty 
to  furnish  the  requisite  rights  of  way,  but  only  the  duty  to 
use  reasonable  efforts  to  obtain  access  to  the  timber  on  the 
other  branches,  and  that,  having  diligently  endeavored  so  to 
do,  it  is  under  no  liability  to  reimburse  plaintiffs  for  any  loss 
suffered  by  them.  It  is  admitted  by  plaintiffs  that  such 
efforts  were  used  and  continued  until  1913,  and,  by  defendant, 
that  the  rights  of  way  required  by  the  contract  were  never 
secured.  The  trial  court,  over  objection,  instructed  the  jury 
that  under  the  contract  **  defendant  was  bound  to  fnrnish 
the  rights  of  way",  and  that  the  fact  that  it  had  been  unable 
to  procure  them  *' would  contsitute  no  defense  to  this  action". 

The  giving  of  this  instruction  is  relied  on  for  reversal.   Hence 
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the  necessity  of  determining  the  true  purport  and  meaninf 
of  the  clause  in  controversy. 

Clearly,  it  seems  to  ** grant  necessary  rights  of  way"  over 
lands  belonging  to  others  than  the  parties  to  the  agreement, 
lands  not  owned  or  controlled  by  either  of  them.  Defendant 
undertook,  without  limitation  or  qualification,  to  provide 
access  to  Rattlesnake  and  Lick  branches.  It  was  a  positive 
engagement.  The  difficulty  or  impossibility  of  securing  the 
rights  of  way  was  a  contingency  not  provided  for,  as  mani- 
festly it  ought  to  have  been  in  view  of  the  proprietorship  of 
the  intervening  lands.  Delay  in  obtaining  access  to  the  two 
branches  was  the  only  qualification  by  defendant  deemed 
necessary  against  its  positive  agreement,  the  only  provision 
being  that  plaintiffs  **will  not  demand  any  damages  for  such 
delay"  should  it  occur.  Fairly  construed,  the  contract  re- 
quired defedant  to  secure  the  necessary  rights  of  way  for 
plaintiffs'  use  over  such  interjacent  lands.  These  it  cov- 
enanted to  secure;  and  o;i  such  covenant  plaintiffs  evidently 
relied,  because  without  performance  by  defendant  they  could 
not  keep  their  engagement. 

It  is  not  claimed-  by  defendant  that  the  subsequent  impos- 
sibility of  obtaining  the  promised  rights  of  way  discharged 
the  contract.  Indeed,  this  contention  could  not  be  made. 
3  Elliott  on  Contracts  §1916;  6  Rul.  Cas.  Law  997,  1014;  9 
Cyc.  624-629.  Though  the  performance  of  a  duty  or  charge 
imposed  by  law  may  be  excused  where  by  reason  of  some  legal 
disability  performance  can  not  be  made,  and  the  party  failing 
is  without  fault  and  has  no  remedy  over;  yet  **when  the 
party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself  he  is  bound  to.  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract".  Parading 
V.  Jwne,  Aleyn  26 ;  Water  Co,  v.  Knappman,  64  N.  J.  L.  240 ; 
Vale  V.  Suiter,  58  W.  Va.  353 ;  Bryan  v.  Spurgin,  37  Tenn. 
681.  In  the  Knappman  case,  but  three  exceptions  to  the  rule 
are  noted:  first,  where  the  subsequent  impossibility  is  im- 
posed by  law;  second,  where  the  continued  existence  of  the 
snbject  matter  is  an  implied  condition  of  the  contract ;  third, 
in  contracts  for  personal  services,  **in  which  there  is  gener- 
ally the  implied  condition  that  the  person  who  is  to  render 
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the  service  is  alive  and  not  incapacitated  by  illness".  6  Rul. 
Cas.  Law  998. 

Though  the  obligation  of  a  contract  does  not  inhere  or 
subsist  in  the  agreement  propria  vigore,  the  law  so  regards 
contracts  and  attaches  to  them  such  sanctity  that,  when 
fairly  entered  into  by  parties  sui  juris  for  purposes  not 
immoral,  unlawful  or  impossible  of  performance,  it  will  not 
excuse  non-compliance  with  the  unconditional  and  unqualified 
terms  of  the  undertaking.  While  it  may  not  compel  either 
party  to  keep  his  engagements  and  literally  perform  his 
covenants,  it  will  not,  on  account  of  any  hardship  or  impedi- 
ments not  contemplated  by  them  at  the  inception  of  their 
agreement  and  for  w^hich  they  made  no  exception  or  provision, 
relieve  the  party  in  default  from  the  liability  incurred  by 
him.  It  requires  both  parties  to  be  faithful  to  their  covenants, 
or  respond  in  damages  for  their  violation.  If  they  have  made 
no  provision  for  a  dispensation,  the  law  gives  none.  6  BuL 
Cas.  Law  997. 

So  where  two  persons  entered  into  a  contract,  one  of  them 
agreeing  to  erect  on  the  lands  of  the  other,  and  when  erected 
to  superintend  the  operation  of,  certain  mills,  the  owner  to 
furnish  the  men,  appliances,  material  and  means  necessary 
and  requisite  for  the  purpose,  among  which  was  the  construe- 
tion  of  a  canal  as  a  conduit  for  water  over  lands  not  owned 
or  controlled  by  either  party  to  the  agreement  and  over  which 
the  promisor  had  not  theretofore  acquired  or  sought  to  acquire 
the  necessary  rights  of  way,  the  latter  was  held  liable  on  his 
covenant,  the  court  saying  **it  is  the  duty  of  contracting  par- 
ties to  provide  against  contingencies",  as  **they  are  presumed 
to  know  whether  the  completion  of  the  duty  they  undertake  be 
within  their  power";  and,  further,  that  ** there  is  nothing 
illegal,  immoral  or  impossible,  so  far  as  appears,  to  prevent 
it.  It  does  not  appear  that  there  was  any  refusal,  by  the 
proprietors,  or  application  to  them,  for  the  purchase  of  the 
land,  or  of  right  of  way ;  and,  even  if  it  did  appear  that  the 
performance  of  this  contract  had  become  impossible  from 
this  caupe,  it  would  not  absolve  the  promisor  from  his  con- 
tract. He  had  undertaken  to  furnish  means  to  build  those 
mills,  and  a  supply  of  water  was  a  necessary  ingredient  in 
this  contract.    He  knew  of  this  necessity,  and  deliberately  con- 
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traded  to  accomplish  it,  and,  if  it  should  subsequently  appear 
that  he  was  prevented,  by  the  refusal  of  the  proprietors  of  the 
land  to  grant  the  privilege,  he  must  abide  by  the  consequences, 
and  is  answerable,  in  damages,  for  his  failure ".  '  *  He  could 
not  set  up  this  kind  of  impossibility  in  avoidance  of  his  liabil- 
ity". Stone  V.  Dennis,  3  Port  (Ala.)  231;  6  Rul.  Cas.  Law 
1014.  *'It  is  usual  and  lawful  to  covenant  for  the  acts  of 
others;  and  if  the  party  covenanting  can  not  secure  the  per- 
formance of  those  acts  he  must  make  recompense  in  damages", 
as  where  one  member  of  a  copartnership,  who  agreed  without 
the  consent  of  his  associates  to  introduce  a  new  member  into 
the  firm  and  thereafter  failed  to  obtain  such  consent,  was 
held  liable  for  the  breach  of  his  agreement.  McNeil  v.  Reid, 
9  Bing.  68. 

So  in  Beid  v.  Edtoards,  7  Port  (Ala,)  508,  it  was  held :  '*The 
rules  for  the  construction  of  contracts,  whether  verbal,  writ- 
ten or  under  seal,  are  the  same.  All  contracts  are  to  be 
performed  according  to  their  legal  interpretation,  and  where 
one  undertakes  expressly  for  the  performance  of  some  act, 
the  positive  engagement  casts  upon  him  a  duty,  the  discharge 
of  which  can  not  be  excused  by  showing  his  inability  by 
reason  of  the  lawful  interference  of  some  third  person".  If 
he  neglects  **to  qualify  his  contract,  so  as  to  make  such  an 
excuse  available,  he  waives  it  as  a  defense  against  a  recovery 
of  damages  for  non-performance".  All  contracts  fairly  and 
honestly  made  for  a  legitimate  and  lawful  purpose,  upon  a 
valuable  consideration,  by  persons  not  under  disability,  and 
not  inherently  impossible  of  performance,  are  enforceable. 
So  that,  if  one  engages  apartments  at  a  hotel,  promising  that 
another  person  will  occupy  and  utilize  them,  he  thereby  be- 
comes personally  liable  in  case  the  latter  refuses  to  fulfill  the 
engagement.  **This  is  simply  a  case  of  the  appellant's  under- 
taking to  do  a  thing  perfectly  lawful  which  he  was  unable 
to  perform".  Danenhower  v.  Hayes,  35  App.  D.  C.  65,  33  L. 
R.  A.  (N.  S.)  698.  In  Water  Co,  v.  Kn^ppmann,  supra,  it  was 
held:  "Where  a  water  company  expressly  contracts  to  supply 
water  to  a  factory  for  fire  purposes,  and,  by  reason  of  a  failure 
to  do  so,  the  factory  is  destroyed  by  fire,  the  water  company 
is  liable  for  the  resulting  loss,  notwithstanding  the  failure 

to  supply  the  water  was  due  to  the  breaking  of  pipes  without 
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« 

any  fault  on  the  part  of  the  water  company".  **If  the  per- 
formance becomes  impossible  by  contingencies  which  should 
have  been  foreseen,  and  provided  against  in  the  contract,  the 
party  wdll  not  be  excused;  for  it  was  his  own  folly  that  he 
did  not,  by  his  contract,  exempt  himself  from  responsibility 
in  such  contingencies.  In  omitting  to  do  so,  he  took  the  risk 
upon  himself,  and  must  abide  the  consequences*'.  Bryan  v. 
Spurgin,  supra;  Bank  v,  Bwrt,  87  Mass.  113 ;  Bailroad  Co, 
V.  Hoyt,  149  U.  S.  1 ;  Van  Etten  v.  Newton,  8  N.  Y.  S.  478. 
'*The  rule  is  well  established  that,  where  a  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  his  under- 
taking must  be  substantially  complied  with  under  any  and 
all  circumstances.  To  excuse  a  performance  his  contract  must 
provide  for  it''.     Vale  v.  Suitpr,  supra. 

Defendant  was  required,  under  the  contract,  to  obtain  the 
rights  of  way  within  a  reasonable  time.  While  the  contract 
itself  did  not  expressly  specify  a  period  for  performance,  the 
legal  implication  arising  therefrom  was  that  the  thing  con- 
tracted to  be  done  should  be  performed  within  a  reasonable 
time  after  the  date  of  the  agreement.  9  Cye.  611,  613 ;  Hatiiy 
V.  Wattersov,  39  W.  Va.  214;  Poling  v.  Boom  &  Lumber  Co., 
55  W.  Va.  539;  Mcrrifmn  v.  Cover,  104  Va.  428;  Duke  v. 
Railway  Co.,  106  Va.  152.  Whether  or  not  such  reasonable 
time  had  here  elapsed  was  a  jury  question.  6  Rul.  Cas.  Law 
896 ;  9  Cyc.  614. 

Plaintiffs  have  a  further  ground  of  action.  Properly  inter- 
preted, the  declaration  avers  two  breaches  of  the  contract  sued 
on;  first,  failure  to  obtain  the  necessary  rights  of  way; 
second,  the  action  of  defendant  in  assuming  charge  and  con- 
trol of  the  timber  in  Rattlesnake  and  Lick  drafts  and  in  pro- 
ceeding itself  to  manufacture  it  into  lumber,  with  entire  in- 
difference to  the  rights  of  plaintiffb.  Such  conduct  by  defend- 
ant amounted  to  a  renunciation  and  repudiation  of  its  con- 
tractual obligations,  and  constituted  an  actionable  breach, 
entitling  plaintiffs  to  sue  at  once  for  the  damages  sustained. 
Bannister  v.  Coal  dk  Coke  Co.,  63  W.  Va.  502. 

The  question  of  waiver  or  abandonment  by  plaintiib  of 

their  contract,  at  the  time  of  the  payment  to  them  of  the  ten 

per  cent  of  the  money  coming  due  for  work  already  done,  was 

one  of  fact  for  the  jury,  upon  which  the  instructions  properly 
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given  were  full  and  explicit.     Cunningham  v.  CumiingJvam, 
46  W.  Va.  1 ;   Lumber  Co,  v.  Friedman,  64  W.  Va.  151. 
The  judgment  will  be  affirmed. 

Affirmed, 


CHARLESTON. 

State  v,  Wright. 

Sumbitted  May  11,  1915.    Decided  May  25,  1915. 

1.  Criminal  Law — Besi  and  Secondary  Evidence — Becord  of  Internal 

Bevenue  CoUecior — Intoxicating  Liquors. 

Parol  testimony  is  not  admissible  to  prove  the  contents  of  a  record 
kept  in  the  office  of  the  internal  revenue  collector,  showing  that  a 
government  license  was  issued  on  a  certain  date  to  a  certain  person 
authorizing  him  to  sell  intoxicating  liquors  in  a  certain  building,  in 
the  absence  of  proof  of  loss  or  destruction  of  such  record,  (p. 
298). 

2.  Intoxicating  Liquors — Unlawful  Sale — Prima  Facie  Case — Govern- 

ment  License. 

Under  Sec.  31,  Ch.  32,  Code  1913,  prior  to  the  passage  of  Ch.  13, 
Acts  1913,  known  as  the  prohibition  statute,  proof  of  finding  intoxi- 
cating liquors  in  a  building  occupied  by  defendant  and  issuance  of 
a  government  license  to  him,  does  not  make  out  a  prima  facie  case  of 
unlawful  sale,  in  the  absence  of  proof  that  such  license  was  posted 
in  said  building,     (p.  299). 

Error  to  Circuit  Court,  Mason  County. 
J.  E.  Wright  was  convicted  of  unlawfully  selling  spirituous 
liquors  without  a  license,  and  brings  error. 

Reversed,  and  new  trial  aivarded. 

Rankin  Wiley  and  John  L,  Whitten,  for  plaintiff  in  error. 

A.  A,  Lilly,  Attorney  General,  John  B.  Morrison  and  /. 
E.  Brown,  Assistant  Attorneys  General,  for  the  State. 

WiLLUMSy  Judge: 

At  the  June  term,  1913,  of  the  circuit  court  of  Mason 
county,  defendant  was  convicted  of  unlawfully  selling  spirit- 
uous liquors  without  a  state  license,  and  sentenced  to  serve 
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sixty  days  in  jail  and  pay  a  fine  of  twenty-five  dollars,  and  he 
brings  error. 

There  is  no  proof  of  an  actual  sale.  The  building  occu- 
pied by  defendant  in  Point  Pleasant  was  searched  under  a 
search  warrant  issued  by  a  justice  of  the  peace.  Defendant 
was  not  then  found  in  the  building,  but  two  or  three  gallons 
of  whiskey  and  about  two-thirds  of  a  barrel  of  beer  were  found 
therein.  No  government  license  was  seen  posted  in  the  build- 
ing, or  found  in  defendant's  possession.  Two  witnesses  were 
permitted  to  testify,  over  the  objections  of  defendant,  that 
they  examined  the  records  in  the  office  of  the  internal  revenue 
collector,  in  Parkersburg,  and  found  therefrom  that  a  license 
to  sell  spirituous  liquors,  in  the  building  occupied  by  defend- 
ant, had  been  issued  to  him,  commencing  on  the  1st  day  of 
January,  1913,  and  ending  on  the  30th  of  June,  1913.  The 
indictment  was  returned  at  the  February  term,  1913,  and 
charges  the  sale  to  have  been  made  on  the  13th  of  January, 
1913.  Defendant  did  not  testify  and  there  is  no  conflict  in 
the  evidence. 

The  court  overruled  defendant's  motions,  (1)  to  exclude 
the  State's  evidence  and  direct  the  jury  to  find  in  his  favor; 
and  (2)  to  set  aside  the  verdict  and  grant  him  a  new  trial, 
and  this  action  of  the  court  is  assigned  as  error. 

Two  questions  are  presented  for  determination :  First,  was 
the  testimony  to  prove  defendant  had  a  government  license 
admissible ;  and  second,  if  so,  is  that  evidence,  taken  in  con- 
nection with  the  finding  of  whiskey  and  beer  in  the  building, 
occupied  by  defendant,  suificient,  under  Sec.  31,  Ch.  32,  Code 
1913,  Ser.  Sec.  1147,  to  warrant  a  conviction?  Defendant 
objected  and  excepted  to  the  introduction  of  the  testimony. 
Under  the  rule  invoked  by  defendant's  counsel,  requiring  the 
best  evidence,  it  was  necessary  to  produce  a  certified  copy  of 
the  memorandum  on  record  in  the  revenue  collector's  office, 
showing  the  fact  that  a  license  had  been  issued  to  defendant. 
However  brief  the  memorandum,  it  was  nevertheless  a  matter 
of  public  record,  and  the  best  evidence  of  what  it  contained, 
in  the  absence  of  proof  that  it  had  been  lost  or  destroyed,  is 
the  record  itself,  or  a  certified  copy  thereof,  as  provided  by 
Sec.  20,  Ch.  130,  Code  1913,  Ser.  Sec.  4876,  authenticated  in 

the  manner  therein  provided.    Hubbard  v.  Kelley,  8  W.  Va. 
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46.  The  testimony  relating  to  the  contents  of  the  record  was 
secondary,  and  was  improperly  admitted. 

Defendant's  counsel  insist  that  a  prima  facie  ease  of  unlaw- 
ful sale  is  not  established  by  proof  that  liquors  were  found  in 
his  building  and  a  government  license  was  issued  to  him,  in 
the  absence  of  proof  that  the  license  was  posted  in  the  build- 
ing where  the  liquors  are  found ;  that  the  possession  of  the 
liquor  and  the  posted  license  are  both  essential  to  make  out  a 
prima  facie  case  of  guilt  under  the  statute.  That  part  of  the 
statute  defining  the  offense  reads  as  follows:  ** Whenever 
intoxicating  liquors  as  aforesaid  shall  be  seized  in  any  room, 
building  or  place,  which  has  been  searched  under  the  provi- 
sions of  this  chapter,  the  finding  of  such  liquors  in  such  room 
shall  be  prima  facie  evidence  of  the  unlawful  sale  of  the  same 
by  the  person  named  in  the  government  license  posted  in 
such  room,  or  his  agent  or  employee  therein,  and  the  pro- 
prietor or  other  person  in  charge  of  the  premises  where  such 
liquor  was  found  shall  be  subject  to  trial  by  due  process  of 
law  on  the  charge  of  selling  or  offering  liquors  unlawfully." 
The  statute  is  penal,  requiring  a  strict  construction,  and  a 
majority  of  the  court  are  of  the  opinion,  and  so  decide,  that 
the  posting  of  the  license  in  the  building  in  which  the  liquors 
are  found,  in  the  absence  of  other  evidence  tending  to  prove 
an  actual  sale,  is  essential  to  make  out  a  prima  facte  case 
under  the  statute ;  that  it  is  not  enough  to  prove  the  finding 
of  liquors  in  a  building  occupied  by  a  person  to  whom  m 
government  license  to  sell  intoxicating  liquors  has  been  issued, 
unless  such  license  is  posted.  In  this  view  Judge  Lynch  and 
I  do  not  concur.  We  do  not  think  the  posting  of  the  license 
is  material.  But,  as  the  statute  in  question  is  materially 
altered  by  the  more  recent  prohibition  statute,  the  question  is 
not  likely  to  arise  again  and  is,  therefore,  of  little  public  im- 
portance. 

The  judgment  is  reversed,  the  verdict  set  aside  and  a  new 
trial  awarded. 

Reversed,  and  new  trial  aiuarded. 
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CHARLESTON. 

Castle  Brook  Carbon  Black  Co.  v.  Ferrell  et  al 

Submitted  May  4,  1915.     Decided  May  25,  1915. 

1.  Mines  and  Minerals — Oil  and  Gas  Lease — Quieting  Title— Fartie* 
— Suit  hy  Assignee, 

In  a  suit  by  the  assignee  of  an  ordinary  oil  and  gas  lease, 
brought  to  quiet  his  title  and  to  enjoin  the  lessors  from  ezeeuting 
a  second  lease  on  the  same  land,  it  is  not  necessary  to  make  Uie 
assignor  a  party,  if  it  appears  that  the  assignment  is  absolute  asd 
unconditional,     (p.  302 ) . 

2.  Same — Oil  and  Gas  Lease — Forfeiture  Clause — Applioation, 

A  clause  in  an  oil  and  gas  lease,  stipulating  '^that  the  failure  to 
complete  a  well  upon  the  said  premises  within  the  time  herein 
specified  or  to  pay  the  rentals  at  the  time  and  in  the  manner  bereia 
provided  shall  ipso  facto  work  a  forfeiture  of  this  lease  with- 
out notice,"  held  to  relate  only  to  rentals  provided  to  be  paid  for 
delay  in  drilling,  and  not  to  rentals  or  royalties  to  be  paid  for  i 
producing  gas  well.     (p.  302). 

3.  Quieting  Title — Pleading  and  Belief — Forfeiture. 

A  bill,  although  brought  primarily  to  obtain  relief  from  a  for- 
feiture, may,  if  no  forfeiture  has  occurred,  be  treated  as  a  bill  to 
quiet  title,  if  it  contain  sufficient  averments  to  entitle  plaintiff  to 
such  relief  and  there  is  a  prayer  for  general  relief,     (p.  304). 

4.  Injunction — Oil  and  Gas  Lease — Cloud  on  Holder's  Title, 

Equity  may,  at  the  siut  of  the  holder  of  a  valid  oil  and  gas  lev. 
whose  rights  have  become  vested  by  the  production  of  oil  or  gas* 
enjoin  the  lessor  from  creating  a  cloud  on  his  title  by  executing  to 
a  stranger  another  lease  on  the  same  property,  if  it  is  made  to 
appear  with  reasonable  certainty  such  cloud  will  be  created  unles 
judicially  prohibited,     (p.  304). 

5.  Quieting  Title — Possession  hy  Plaintiff — Pleading. 

In  a  suit  to  quiet  title,  possession  by  plaintiff  is  indispensable, 
but  it  need  not  be  averred  in  terms;  it  is  sufficient  if  the  fafts 
averred  show  pkintiff  to  be  in  possession,     (p.  305). 

Appeal  from  Circuit  Court,  Logan  County. 

Suit  by  the  Castle  Brook  Carbon  Black  Company  against 
0.  F.  Ferrell  and  others.  From  decree  for  defendants,  plain- 
tiff appeals. 

Reversed  and  remomded, 
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Chafin  &  Bland  and   Williams,  Scott  &  Lovett,  for  ap- 
pellant. 

Pendleton  L.  WUliatns  and  Daugherty  &  Riggs,  for  ap- 
pellees. 

WiLUAMs,  Judge: 

On  the  5th  of  August,  1907,  0.  F.  Ferrell  and  wife  exe- 
cuted to  the  Braramer  Oil  &  Gas  Company  an  oil  and  gas 
lease  upon  214  acres  of  land  in  Logan  county.  That  company 
made  an  absolute  assignment  of  the  lease  to  the  Castle  Brook 
Carbon  Black  Company,  the  plaintiff,  on  the  19th  of  May, 
1913.  A  paying  gas  well  was  drilled  on  the  land  in  the  year 
1910,  and  plaintiff  has  been  using  the  product  therefrom  in 
the  manufacture  of  carbon  black,  and  has  paid  regularly  the 
gas  royalties  therefor,  which  the  lease  stipulates  shall  be 
$50  for  each  three  months  in  advance,  for  each  and  every  gas 
well  from  w^hich  the  product  is  marketed  and  used  off  the 
premises,  until  the  payment  which  became  due  on  February 
5,  1914.  That  payment  plaintiff  admits  it  failed  to  pay  for 
a  period  of  sixteen  days,  and  alleges  that  its  failure  to  make 
prompt  payment,  in  that  instance,  was  due  to  the  serious 
illness  and  subsequent  death  of  its  president  and  to  the  illness 
of  its  secretary-treasurer,  who  were  its  active  managers 
charged  with  the  duty  of  paying  the  royalties.  Plaintiff 
deposited  the  $50,  due  on  the  5th  of  February,  on  the  21st 
of  the  same  month  in  the  Guyan  Valley  Bank,  to  the  credit 
of  the  lessors,  as  the  lease  provided  might  be  done,  but  the 
lessors  refused  to  accept  it,  claiming  that,  by  failure  to  pay 
promptly  on  the  day  it  was  due  a  forfeiture  of  the  lease  had 
occurred.  Shortly  thereafter  the  lessors  executed  an  option 
for  a  lease  upon  the  same  land  to  one  William  Shipe,  the  said 
Shipe  agreeing  with  them  that,  in  case  of  litigation  between 
them  and  this  plaintiff,  he  would  assume  the  charge  and 
burden  thereof.  On  the  8th  of  April,  1914,  the  lessors  insti- 
tuted an  action  of  unlawful  detainer,  in  a  justice's  court,  to 
recover  possession  from  plaintiff,  and  it,  thereupon,  brought 
this  suit  in  equity,  praying  to  be  relieved  from  the  forfeiture, 
if  such  there  is,  and  that  the  lessors  be  enjoined  from  further 

prosecuting  their  action  to  recover  possession,  and  also  for 
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general  relief.  A  temporary  injunction  was  awarded,  which 
was  later  dissolved  by  decree  entered  on  the  23rd  of  July. 
1914,  reciting  that  the  cause  was  heard  upon  the  bill  and 
exhibits  filed  therewith,  the  motion  of  defendants  to  dissolve 
the  injunction  and  upon  demurrer  to  the  bill  and  joinder 
therein  by  plaintiff.  The  decree  also  sustained  the  demurrer 
and,  the  plaintiff  declining  to  amend,  dismissed  its  bill;  and 
it  has  appealed. 

The  foregoing  facts,  averred  in  the  bill  and  shown  by  the 
exhibits,  are  taken  as  true,  there  being  no  denial  of  them. 

Counsel  for  appellees  insist  that  the  bill  was  properly  dis- 
missed for  a  number  of  reasons,  one  of  which  is  the  failure 
to  make  plaintiff's  assignor,  the  Brammer  Oil  &  Gas  Com- 
pany, a  party.  It  appears  that  the  assignment  to  plaintiff  was 
of  all  the  interest  and  right  the  Brammer  Oil  &  Gas  Company 
had  acquired  under  the  lease,  and  that  it  was  absolute  and 
unconditional.  No  relief  w^as  asked  for  against  it,  and  none 
could  have  been  given.  It  could  have  had  no  interest  in. 
nor  could  it  have  been  affected  by  any  decree  that  could 
properly  have  been  made  in  the  cause.  Hence  there  was  no 
reason  w^hy  it  should  have  been  made  a  party  to  the  bill,  and 
it  was  properly  omitted  therefrom.  While,  as  a  general  rule, 
it  is  necessary  to  make  the  assignor  a  party  to  a  suit  in  which 
the  rights  of  the  assignee  are  to  be  adjudicated,  the  present 
case  falls  under  a  well  recogniijed  exception  to  that  rule. 
**When  the  assignment  is  absolute  and  unconditional,  leaving 
no  equitable  interest  whatever  in  the  assignor,  and  the  extent 
and  validity  of  the  assignment  is  neither  doubted  nor  denied, 
and  there  is  no  remaining  liability  in  the  assignor  to  be 
affected  by  the  decree,  it  is  not  necessary  to  make  the  assisrnor 
a  party."  Vance  v.  Evans  et  a7.,  11  W.  Va.  342.  To  the 
same  effect  are  the  following  decisions;  James  River  &  Kan- 
awka  Co.  v.  Liftlejohny  18  Grat.  53,  w^hich  qualifies  and  limits 
the  application  of  the  broad  rule  asserted  in  the  earlier  case 
of  Corhin  v.  Emm^rsonij  10  Leigh  663 ;  Omohundro  v.  Henson 
et  aZ.,  26  Grat.  511 ;   and  Scott  v.  Ludingtoii.  14  W.  Va,  387. 

The  lease  was  to  be  in  force  for  a  term  of  ten  years  and  as 

long  thereafter  as  either  oil  or  gas  was  produced.    The  lessee 

covenanted  to  deliver  in  the  pipe  line,  to  the  credit  of  the 

lessor,  one-eighth  of  the  oil,  and  to  pay  fifty  dollars  each  three 
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months,  in  advance,  for  each  gas  well,  the  product  from 
which  is  marketed  or  used  off  the  premises;  and  also  coven- 
anted to  complete  a  well  within  ninety  days  from  the  date  of 
the  lease,  or  pay  at  the  rate  of  $1.00  per  acre  per  annum, 
quarterly  in  advance,  for  each  additional  three  months  such 
completion  is  delayed.  The  lease  contained  this  stipulation: 
*'It  is  expressly  understood  and  agreed  that  the  failure  to 
complete  a  well  upon  the,  said  premises  within  the  time 
heroin  specified  or  to  pay  the  rentals  at  the  time  and  in  the 
manner  herein  provided  shall  ipso  facto  work  a  forfeiture 
of  this  lease  without  notice,  proceeding  or  action,  and  in 
event  of  such  forfeiture  the  party  of  the  second  part  binds 
itself,  its  successors  and  assigns  to  execute  a  proper  release 
of  this  instrument  at  its  own  cost  and  expense."  Under  that 
clause  appellees  claim  the  failure,  for  sixteen  days,  to  pay 
the  royalty  on  the  producing  well,  due  on  the  5th  of  February, 
1914,  produced  a  forfeiture  of  the  lease.  This  is  true,  if  the 
clause  quoted  applies  to  the  royalty  payable  for  a  producing 
well,  as  well  as  to  rentals  for  delay  in  drilling.  But  we  do 
not  think  the  contracting  parties  intended  it  to  be  so  applied. 
The  principal  thing  contemplated  was  development,  and  the 
forfeiture  clause  was  intended  as  a  protection  to  the  lessor 
against  the  lessee's  holding  the  property  and  refusing  to  drill 
a  well,  or  to  pay  the  delay  rental,  which  is  the  only  compensa- 
tion provided  for  failure  to  drill ;  and,  in  order  to  insure 
compliance  with  one  or  the  other  of  those  alternative  pro- 
visions, a  forfeiture  of  the  lessee's  right  to  make  further  ex- 
ploration was  provided.  That  provision  is  for  the  sole  benefit 
of  the  lessor,  and  is  an  offset  to  another  provision,  made  for 
the  benefit  of  the  lessee,  permitting  him  to  surrender  the  lease 
at  any  time  on  payment  to  the  lessor  of  one  dollar.  The 
tenn  rental,  used  in  the  forefeiture  clause,  does  not  embrace 
royalty  provided  to  be  paid  quarterly  on  a  producing  well. 
After  discovery  of  oil  or  gas  the  lessee's  interest  in  the  min- 
eral  becomes  vested,  and  although,  technically,  it  may  not  be 
an  estate  in  the  mineral  in  place,  it  is  an  interest  of  equal 
dignity  therewith,  for  it  gives  the  lessee  the  right  to  extract 
all  of  it  from  the  ground  and  dispose  of  it;  and  the  lessor's 
right  of  action  for  unpaid  royalty  on  a  producing  well  affords 
him  a  more  certain  remedy  than,  he  has  for  delay  rentals,  pay- 
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ment  of  which  was  optional.  The  terms  of  the  forfeiture 
clause  and  their  arrangement  and  relation  to  each  other  show 
that  the  contracting  parties  intended  it  to  apply  only  in 
case  of  failure  to  pay  delay  rentals;  it  couples  the  term 
rentals  with  the  provision  respecting  the  completion  of  a  well 
within  the  time  agreed  on,  and  provides  that  the  failure  to 
do  either  one  of  those  things  shall  work  a  forfeiture.  That 
the  one  dollar  per  acre,  to  be  paid  quarterly  for  delay  in 
drilling,  was  treated  by  the  parties  as  rental,  is  shown  by 
another  clause  in  the  lease,  preceding  the  one  quoted,  in  which 
it  is  stipulated  that  the  completion  of  a  well  shall  operate 
*  *  as  a  full  liquidation  of  all  rental  under  this  provision  during 
the  remainder  of  the  term  of  this  lease."  Royalty  is  the 
term  usually  applied  to  money  paid  for  a  producing  gas 
well.  There  is  no  forfeiture  of  the  lease  for  failure  to  pay 
the  royalty  on  the  gas  well,  strictly  within  the  time  provided, 
hence  the  bill  fails  to  show  a  cause  entitling  plaintiff  to  relief 
in  equity  on  the  ground  that  its  lease  is  forfeited. 

But  may  not  the  bill  be  maintained  as  one  to  quiet  title? 
It  avers  that  the  lessors  have,  in  disregard  of  plaintiff's  rif?ht, 
executed  an  option  for  a  lease  to  one  William  Shipe,  and 
have  also  instituted  an  action  of  unlawful  detainer  before 
a  justice  of  the  peace  to  recover  possession.  This  shojvs  that 
the  lessors  are  asserting  a  claim  adverse  to  plaintiff's  leasehold 
e-state,  or  vested  right  to  convert  and  dispose  of  a  material 
part  of  the  realty ;  and  that  they  manifest  a  determined  pur- 
pose to  execute  another  lease  on  the  same  land  which,  when 
executed,  will  unmistakably  constitute  a  cloud  on  plaintiff's 
title.  Why,  therefore,  may  not  a  court  of  equity  exercise  its 
power  to  prevent  such  a  wrong  ?  We  see  no  good  reason  why 
it  may  not.  That  equity  has  jurisdiction  to  determine  the 
rights  of  conflicting  claimants  claiming  the  same  property 
under  separate  leases  from  the  same  lessor,  is  well  settled 
by  previous  decisions  of  this  court.  Peterson  v.  HaU,  57  'W. 
Va.  535;  Mustard  v.  Development  Co.,  69  W.  Ya.  713;  and 
Pyle  V.  Henderson,  55  W.  Va.  122.  There  is,  therefore,  no 
doubt  of  equity  jurisdiction  to  cancel  an  oil  and  gas  lease,  as 
a  cloud  on  the  title  of  the  holder  of  a  superior  oil  and  ga« 
lease  on  the  same  land,  made  by  the  same  lassor  or  his  privy 

76  W.  Va. 


May  1915.]       Carbon  Black  Co.  v.  Ferr^ll.  305 

in  estate.  Having  jurisdiction  for  that  purpose,  we  think  it 
likewise  can  enjoin  the  commission  of  an  act  which,  when 
eonunitted,  will  constitute  a  cloud,  if  it  is  made  ta  appear 
with  reasonable  certainty  that  such  act  will  be  committed  if 
not  prevented.  This  court  has  twice  before  held,  first  in 
Moore  v.  McNutt,  41  W.  Va.  695,  and  again  in  Iguano  Land 
d*  Mining  Co.  v.  Jon-es,  65  W.  Va.  59,  that:  ** Equity  will 
grant  relief  by  way  of  enjoining  the  commission  of  such  acts 
as  will  constitute,  when  completed,  a  cloud  upon  title,  in  all 
cases  where  it  would  have  jurisdiction  to  remove  the  cloud 
created  by  the  completion  of  the  acts  which  are  sought  to 
be  enjoined."  Although  the  mere  option  executed  to  Shipe 
by  the  lessors  may  not  of  itself  amount  to  a  cloud  on  plain- 
tiff's title,  yet  it  may  ripen  into  one,  and  that  fact,  taken  in 
connection  with  the  pendency  of  the  action  of  unlawful 
detainer  brought  by  the  leFsors,*  shows  they,  are  claiming 
adverse  to  plaintiff's  lease,  and  it  is  entitled  to  be  quieted  in 
the  enjoyment  of  its  right,  and  to  have  the  lessors  enjoined 
from  carrying  out  their  purpose  to  execute  another  lease  and 
thereby  create  a  cloud  upon  its  title. 

But  it  is  claimed  that  the  bill  is  not  good  as  one  to  quiet 
title  because  of  failure  to  aver  possession  by  plaintiff.  It  does 
not  in  terms  do  so,  but  the  fact  of  plaintiff's  possession  ap- 
pears from  other  averments,  and  that  is  sufficient.  Plain- 
tiff avers  that,  ever  since  it  acquired  the  lease  from  the  Bram- 
mer  Oil  &  Gas  Company,  it  has  been  making  use  of  the  gas 
from  the  Ferrell  well  in  the  manufacture  of  carbon  black  and 
has  paid  promptly,  in  advance,  all  the  quarterly  royalties, 
except  in  the  one  particular  instance;  it  also  avers  that  the 
lessors  had  brought  an  action  of  unlawful  detainer  against  it 
to  recover  the  possession.  These  averments,  undenied,  are 
sufficient  to  show  plaintiff's  possession. 

Having  determined  that  no  forfeiture  of  the  leavse  had  oc- 
curred, it  becomes  unnecessary  to  decide  the  question  pre- 
sented in  brief  of  counsel  for  defendants,  whether  the  plain- 
tiff in  its  bill  should  have  admitted  the  forfeiture  in  order 
to  obtain  relief  therefrom. 

The  decree  is  reversed,  and  an  order  will  be  entered  here 
overruling  the  demurrer  to  the  bill  and  remanding  the  cause 
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with  leave  to  defendants  to  ans^^er,  and  for  further  proceed- 
ings. 

Reversed  and  remanded. 


CHARLESTON. 

VicK  V.  FEWiELL,  Guardian,  etc.,  et  aL 
Submitted  May  5,  1915.    Decided  May  25,  1915. 

1.  GuARDUN    AND    Ward — LidhUUy    on    Bond — Parties — SuTeiies  on 

Different  Bonds. 

Wh^re  there  are  several  accounts  and  several  sets  of  sureties  of 
the  same  fiduciary,  and  the  accounts  have  been  commingled  and 
involved,  it  is  proper  in  a  suit  to  surcharge  and  falsify  his  accounts 
to  implead  with  such  fiduciary  the  sureties  on  all  his  bonds,  (p. 
308). 

2.  Eeference — Account   of  Fiduciary — Want   of  Iteplicaiion — Eecon^ 

Ttvitment. 

When  on  bill  and  answer  in  such  suit  and  before  replication  to 
the  answer  the  cause  is  referred  to  a  master  to  state  and  settle  the 
accounts  of  the  fiduciary,  the  court,  on  return  of  the  master's 
report,  discovering  the  omission  of  such  replication,  may,  on  motion 
of  plaintiff,  before  decree,  set  aside  the  order  of  reference  and  the 
report  of  the  master  thereon,  and  receive  the  replication,  and  there- 
upon re-commit  the  cause  to  the  master  to  report  u^xtn  the  matters 
referred  to  him.     (p.  308). 

3.  Guardian  and  Ward — Suit  to  Surcharge  and  FaUifi^—^Gvarduu^'s 

A  ccount — Estoppel. 

A  ward  is  not  estopped  or  precluded  from  prosecuting  such  suit, 
promptly  instituted,  to  surcharge  and  falsify  his  guardian 's  acconnts, 
by  a  provision  inserted  by  the  latter  in  a  receipt  given  him  by  hb 
ward,  on  reaching  his  majority,  for  money  paid  to  him  or  on  bis 
account,  purporting  to  affirm  and  ratify  all  prior  transactions  and 
settlements  of  the  guardian,  such  ward  being  ignorant  of  any  such 
settlements,  and  the  same  not  then  being  exhibited  or  presented  to 
him  for  affirmance  or  ratification,     (p.  309). 

Appeal  from  Circuit  Court,  Logan  County. 
Suit  by  Ella  B.  Vick  against  G.  F.  Ferrell,  guardian,  etc., 
and  others.    From  a  decree  for  plaintiff,  defendants  appeal. 

Affirmed. 
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E.  H.  Greene  and  Robert  Bland,  for  appellants. 
Lilly  &  Shrewsbury  and  John  Chafin,  for  appellee. 

Miller,  Judge: 

Plaintiff's  suit,  brought  shortly  after  reaching  her  majority, 
was  to  surcharge  and  falsify  the  ex  parte  settlements  of  her 
gfuardian.  Her  father  died  in  1903,  leaving  a  small  personal 
estate,  and  real  estate  of  considerable  value,  consisting  of  a 
hotel  property  in  the  City  of  Logan,  renting  at  forty  dollars 
per  month,  and  a  tract  of  one  hundred  and  fifty  acres  of 
land. 

Ferrell  qualified  as  plaintiff's  guardian  August  17,  1903, 
l)y  giving  a  bond  in  the  penalty  of  ten  thousand  dollars,  with 
defendant,  the  Citizens'  Trust  &  Guaranty  Company  of  West 
Virginia  as  surety.  The  whole  amount  of  the  personal  prop- 
erty, not  including  some  of  the  rentals  from  the  hotel  prop- 
erty, collected  by  the  guardian,  amounted  to  only  $69.60; 
including  the  rentals  it  amounted  to  $705.60. 

On  August  5,  1904,  in  summary  proceedings  instituted 
by  the  guardian  in  the  circuit  court  of  Logan  County,  a  por- 
tion of  said  hotel  lot  was  sold,  yielding,  after  paying  costs, 
the  .sum  of  $930,00.  On  December  1,  1904,  on  like  petition, 
and  order  of  said  court,  the  timber  on  said  tract  of  land 
was  sold,  defendant  realizing  therefrom  $275.00.  In  each  of 
these  proceedings  the  guardian  was  required  to  execute  a 
special  bond,  as  required  by  the  statute,  for  the  proper  appli- 
cation of  the  proceeds  of  these  sales,  but  no  bond  was  executed 
by  him. 

On  March  22,  1905,  upon  a  like  petition  of  said  guardian, 
and  the  decree  of  said  court  thereon,  the  guardian  sold  said 
tract  of  land,  realizing  therefrom,  and  from  the  interest  ac- 
cruing on  the  deferred  payments,  the  sum  of  $7,268.70.  In 
this  proceeding  he  was  required  to  and  did  execute  a  bond 
in  the  penalty  of  $12,500.00,  with  certain  sureties,  for  the 
faithful  application  of  this  money. 

The  first  of  the  ex  parte  settlements  was  made  in  July,  1905, 
the  .«?econd  in  June,  1907,  and  the  third  in  May,  1910.  In 
these  Fettlements  the  personal  estate  and  the  money  realized 

76  W.  Va. 


308  ViCK  v.  Ferrell.  [May  1915. 

from  the  sale  of  the  timber  and  the  real  estate  were  treated 
a^s  a  common  fund. 

Plaintiff  reached  her  majority  on  March  11,  1910.  and 
brought  this  suit  September  2nd,  following,  making  the  de- 
fendant, Ferrell,  her  guardian,  and  the  sureties  in  the  several 
fiduciary  bonds,  defendants  thereto. 

The  balance  in  favor  of  plaintiff,  as  shown  by  the  last  ex 
parte  settlement,  was  $2,866.94.  On  a  reference  to  the  com- 
missioner and  exceptions  thereto  in  this  cause  the  balance 
found  and  decreed  in  favor  of  plaintiff  and  against  Ferrell 
and  the  sureties  on  the  last  bond  executed  bv  him,  was 
$4,065.09,  with  interest  and  costs.  And  it  is  from  this  decree 
that  the  guardian  and  these  sureties  have  appealed. 

The  first  point  of  error  is  that  the  court  should  have  sn- 
tained  appellants'  demurrer  to  plaintiff's  original  and 
amended  bills.  The  point  on  the  demurrer  is  that  the  bill 
is  multifarious  for  impleading  in  the  same  suit  the  two  gets 
of  sureties  in  the  several  fiduciary  bonds,  and  as  involving  the 
settlement  of  several  and  distinct  accounts. 

There  is  no  merit  in  this  point.  "Where  accounts  of  fidiui- 
aries  have  become  so  commingled  and  involved  by  the  guardian 
it  is  proper  to  implead  both  sets  of  sureties  in  the  same  suit. 
Both  are  interested  in  a  proper  settlement  of  the  accounts. 
Talbott  V.  Curtis,  65  W.  Va.  132;  Depue  v.  Miller,  Id.  120; 
Findley  v.  Findley,  42  W.  Va.  372;  Kester  v.  Eai  Id.  611 
The  authorities  cited  by  the  appellants  for  the  contrary  prop- 
osition are  inapt. 

The  second  point  of  error  made  by  appellants  is  that  for 
want  of  replication  to  their  answer  at  the  time  the  cause  was 
first  brought  on  for  hearing,  on  the  pleadings  and  the  master's 
first  report,  the  court  should  have  dismissed  the  bills.  No 
proof  had  been  taken  by  either  party  at  this  time.  The 
master's  first  report  was  based  on  pleadings  and  exhibits. 
While  the  case  was  being  argued  it  was  discovered  that  the 
record  did  not  show  a  replication  to  the  answers,  and  on 
motion  of  the  plaintiff,  the  order  of  reference  and  the  report 
of  the  master  thereon  were  set  aside,  a  replication  to  sai^ 
answers  entered,  and  issue  joined  thereon,  and  the  caiif* 
was  then  re-committed  to  the  master  to  report  as  required  by 
the  decree  of  reference.    Both  parties  were  thereafter  heard 

76  W.  Va. 


Mav  1915.]  ViCK  t\  Ferrell.  309 

and  took  evidence  before  the  master  on  the  issues  joined,  and 
the  master  made  up  and  filed  a  new  and  complete  report, 
which  was  excepted  to,  a  full  hearing  had  thereon,  and  upon 
which  the  final  decree  appealed  from  was  pronounced. 

We  find  no  error  in  the  decree  for  failure,  on  the  original 
hearing,  to  dismiss  the  cause.  It  would  indeed  be  a  strange 
and  harsh  rule  of  practice,  that  would  deprive  the  parties  of 
their  just  rights,  because  of  the  mistake  of  the  parties,  or  a 
misprision  of  the  clerk,  perhaps,  to  enter  a  general  replica- 
tion. The  mistake  was  discovered  before  decree,  and  the 
court  below  then  did  what  this  court  would  have  reasonably 
done  on  appeal,  reversed  it  for  the  error  and  re-committed 
the  cause  to  the  commissioner  for  further  proceedings. 
Hogg's  Eq.  Proc,  p.  530;  Kirch ner  v.  Smithy  61  W.  Va. 
435,  451 ;  Code  1913,  chapter  134,  section  4,  serial  section 
4978. 

The  third  and  last  point  of  error  is,  that  plaintiff  was  con- 
eluded  and  estopped  from  obtaining  the  relief  decreed  her 
by  an  alleged  receipt  executed  by  her  to  her  guardian  on 
March  23,  1910,  twelve  days  after  reaching  her  majority :  and 
pleaded  in  bar  of  this  suit.  The  paper  is  of  the  following 
purport:  **G.  F.  Ferrell,  in  account  with  Ella  Justice  Vick." 
Then  follows  a  statement  of  dates,  most  of  them  in  February, 
1910,  of  amounts  paid  for  or  disbursed  to  plaintiff  in  cash, 
aggregating  $1,168.15.  One  of  the  items,  *'paid  Ella  Vick, 
check  for  cash,  $75.00",  is  dated  November  24,  1^10,  a  date 
subsequent  to  the  date  of  the  paper  itself.  Subjoined  is  the 
following:  ** Received  the  above  amounts  from  G.  F.  Ferrell, 
my  Guardian,  and  I  hereby  affirm  and  ratify  all  prior  trans- 
actions and  settlements  by  him.  This  23rd  day  of  March, 
1910",  (Signed)  ''Ella  Vick".  Plaintiff  and  her  husband 
who  was  present  at  the  time  both  swear  positively,  that  when 
she  signed  the  paper  it  did  not  contain  the  words  **and  I 
hereby  aflSrm  and  ratify  all  prior  transactions  and  settlements 
by  him",  that  these  words  had  been  added  after  she  signed 
the  paper;  that  no  settlements  w^ere  then  or  at  any  time  pre- 
sented by  Ferrell,  and  she  swears  that  she  did  not  know  that 
he  had  ever  attempted  to  make  any  ex  parte  settlements. 

Though  Ferrell  swore  in  chief  that  Mrs.  Vick  signed  the 
paper  referred  to,  he  never  returned  to  the  stand  after  she 
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and  her  husband  had  testified  to  contradict  them.  The  decree 
appealed  from  must  be  construed  as  adjudicating  the  issue  on 
this  paper  against  Ferrell,  and  we  cannot  say  that  the  court 
erred.  That  such  a  provision  should  have  been  put  into  a 
paper  of  that  kind  gives. room  for  suspicion  at  least. 

But  even  if  the  paper  had  been  executed  as  it  appears  in  the 
record,  we  do  not  think  plaintiff  would  be  bound  by  the 
alleged  settlements  and  transactions.  The  paper  was  a  men? 
receipt  for  items  of  money  paid.  It  could  not  operate  as  a 
release  of  Ferrell  from  his  mistakes  or  omissions,  or  false 
charges,  if  any,  in  his  accounts.  As  to  any  such  there  was 
no  consideration  therefor.  The  case  does  not  fall  within  the 
rule  of  Plant  v.  Fittro,  65  W.  Ya.  147.  That  case  involved  a 
receipt  by  w^ard  to  guardian,  something  like  the  one  here 
involved.  It  was  held  valid  on  two  grounds,  first,  that  the 
ward  was  cognizant  of  all  settlements,  was  present  and 
acquiesced  in  them,  and  at  the  time  of  execution  of  the  receipt 
was  fully  informed  and  advised  in  the  premises ;  second,  that 
he  had  slept  upon  his  rights  for  nearly  ten  years  before  bring- 
ing his  suit.  The  decision  in  that  case  was  controlled  by  these 
considerations,  none  of  which  are  pertinent  to  the  case  here. 

AYe  have  examined  all  the  appellants'  exceptions  to  the 
commissioner's  report,  overruled  by  the  court  below.  In 
our  opinion  there  is  no  error  in  the  decree  relating  to  them. 
The  report  was  made  up  and  confirmed  upon  the  most  liberal 
application  of  the  rules  and  principles  controlling  the  settle- 
ment of  fiduciary  accounts,  and  we  see  nothing  in  the  decree 
of  which  appellants  can  reasonably  complain. 

For  these  reasons  the  decree  appealed  from  must  he 
affirmed,  with  costs  to  appellee. 

Affirmid. 
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CHARLESTON. 

Gray,  Admr.  v.  Pocahontas  Consolidated  Collieries  Co. 

Submitted  May  6,  1915.    Decided  May  25,  1915. 

1.  Master  and  Sebvant — Employment  of  Infants — Negligence  Per  Se. 

It  is  not  negligence  per  se  to  employ  an  infant  over  fourteen  years 
of  age  in  a  coal  mine.     (p.  812). 

2.  Same — Injury  io  Coal  Mine  Employe — Safe  Appliances — Duty  of 

Owner  or  Operator, 

It  is  the  non-assignable  duty  of  the  owner  or  operator  of  a  coal 
mine,  not  of  his  mine  foreman,  to  maintain  his  motor  track,  motor 
and  other  appliances  with  which  his  servants  are  required  to  work 
in  a  reasonably  safe  condition,  and  failinj^  therein,  the  resulting 
injury  to  an  employee  constitutes  actionable  negligence,     (p.  312). 

3.  Same — Death  of  Coal   Mine   Employe — Negligence — Questions   for 

Jury, 

The  facts  proven  by  the  evidence  in  this  case  were  such  as  to 
entitle  the  plaintiff  to  have  the  evidence  go  to  the  jury  on  the  fact 
of  negligence,  and  the  issue  of  contributory  negligence  relied  on  by 
defendant,     (p.  312). 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  B.  Hampton  Gray,  administrator,  etc.,  against 
the  Pocahontas  Consolidated  Collieries  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 

Reversed,  and  new  trial  awarded. 

Cook,  Litz  &  Harman,  Joseph  M,  Crockett  and  Sanders 
i'  Crockett,  for  plaintiff  in  error. 

Anderson,  Strother,  Hughes  <&  Curd,  for  defendant  in  error. 

Miller,  Judge: 

This  is  an  action  on  the  case  for  the  alleged  wrongful  death 
of  Chester  Cook,  a  boy  seventeen  years  of  age,  while  employed 
in  defendant's  coal  mine,  in  McDowell  County. 

On  the  trial,  after  the  plaintiff  had  introduced  his  evidence, 
the  court,  on  motion  of  the  defendant,  struck  out  all  of  the 
plaintiff's  evidence,  and  directed  a  verdict  for  defendant, 
which  was  accordingly  returned  by  the  jury,  and  from  the 
judgment  of  nil  capiat  thereon  plaintiff  brings  error. 
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The  only  question  presented  for  decision,  therefore,  is,  was 
the  plaintiff  *s  evidence  sufficient  to  carry  the  case  to  the  jun- 
on  the  issues  joined  on  the  plea  of  not  guilty. 

The  acts  of  negligence  alleged  and  relied  on  as  grounds  of 
the  action  were,  first,  the  employment  of  the  deceased,  a 
youthful  servant,  at  a  dangerous  and  hazardous  work  of 
braking  on  an  electric  motor  train;  second,  in  permitting 
defendant's  track  and  switches  in  its  mine,  over  which  its 
electric  motor  and  train  were  run,  to  become  so  defective  and 
out  of  repair,  as  to  cause  derailment  of  the  car,  which  re- 
sulted in  the  injury  and  death  of  decedent ;  third,  failure  to 
instruct  and  warn  decedent  of  the  dangers  and  hazards  of 
his  employment,  due  to  the  alleged  defective  and  dangerous 
condition  of  said  tracks  and  switches. 

On  the  first  proposition,  the  evidence  tended  to  show  that 
deceased  had  falsely  represented  his  age  at  the  time  of  his 
employment.  It  was  conceded,  however,  and  the  proof 
establishes  the  fact,  that  he  was  but  seventeen  years  of  age. 
But  our  decisions  say,  construing  the  statute,  that  it  is  not 
negligence  per  se  to  employ  a  boy  over  fourteen  years  of  age 
in  a  coal  mine.  Indeed,  the  statute  permits  such  emploment. 
See  Griffith  v.  Aynerican  Coal  Co.,  75  W.  Va.  686,  84  S.  E. 
621,  and  cases  cited. 

On  the  second  proposition,  Crockett,  Admr.  v.  Black  ^Volf 
Coal  &  Coke  Co,,  75  W.  Va.  325,  83  S.  E.  987,  CrockeW  v. 
Keystone  Coal  &  Coke  Co,,  75  W.  Va.  467,  84  S.  E.  948,  and 
Jaggie  v.  Davis  Colliery  Co.,  75  W.  Va.  370,  84  S.  E.  941, 
•decide,  construing  the  statute,  that  it  is  the  duty  of  the  mine 
•operator  and  not.  of  the  mine  foreman  to  maintain  his  motor 
tracks,  motors,  and  appliances  in  a  reasonably  safe  condition, 
and  that  negligence  therein  resulting  in  injury  to  an  employee 
constitutes  good  ground  of  action  for  such  injury. 

The  question  then  remains  was  the  evidence  in  this  case, 
relating  to  the  fact  of  negligence,  sufficient  to  have  carried 
the  case  to  the  jury?  In  our  opinion  it  was.  We  cannot 
detail  all  the  evidence  here,  but  some  of  the  uncontrovcrted 
facts,  which  we  think  plaintiff  was  entitled  to  have  submitted 
to  the  jury,  along  with  other  facts  in  the  case,  were,  that  the 
switch  at  the  second  left  entry,  about  one  hundred  and  fifty 
feet  from  the  opening  of  the  mine,  and  known  as  **  empty 
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branch'',  and  the  track  for  some  distance  was  practically 
immersed  in  water;  that  at  this  point  the  track  on  the  main 
entrv  was  on  a  curve  and  that  the  outside  rail  was  elevated 
some  four  inches  above  the  rail  on  the  inside  of  the  curve, 
when  it  should  not  have  exceeded  two  inches ;  that  the  throw- 
bar  by  which  the  switch  w*as  thrown  open  to  let  the  empty 
cars  in  on  the  empty  branch  was  not  provided  with  a  ball 
or  weif?ht,  or  other  appliance  to  hold  the  switch  in  place; 
that  the  track  at  this  point  was  in  a  swale  or  low  place  in 
the  mine,  some  fourteen  inches  below  the  regular  grade  of 
the  track,  and  that  the  track  from  this  point  ran  up  a  steep 
or  abrupt  grade ;  that  the  deceased,  who  had  been  employed 
on  the  day  of  his  injury  and  death  as  a  brakeman,  and  on  his 
third  trip  into  the  mine  was  found  about  two  o'clock  in  the 
afternoon  of  that  day  lying  on  the  ground  some  thirty  feet 
from  the  switch,  and  between  the  main  ti:ack  and  the  ti*ack 
on  the  empty  branch  and  near  the  rib  of  the  mine,  with  a 
heavj-  mine  prop  lying  across  his  back  or  neck,  and  in  an 
unconscious  condition,  the  same  prop  which  had  been  stand- 
ing in  the  mine  near  where  he  laid,  to  hold  up  the  roof,  and 
the  prop  at  which  brakemen  were  required  to  stand,  after 
throwing  the  switch,  until  the  empty  cars  being  pushed  on  to 
the  empty  branch  had  cleared  the  main  track,  when  they  were 
required  to  go  upon  the  cars  and  set  the  brakes;  that  just  a 
few  moments  before  deceased  was  found  dying  at  his  post,  a 
motorman  outside  of  the  mine  heard  a  rumbling  in  the  mine 
as  if  caused  by  a  wreeking  of  cars,  and  after  sending  his 
l'rakem<Tn  in  the  mine  a  short  distance  and  receiving  a  signal 
t')  hack  the  train  and  doing  so,  he  then  went  into  the  mine 
where  he  found  deceased  in  a  dying  condition.  The  cars  were 
then  back  on  the  track.  But  there  was  evidence  on  the 
ground  that  one  of  the  cars  had  been  off  the  track  and  had 
struck  the  prop  and  caused  it  to  fall  on  deceased.  It  was 
also  shown  that  some  twenty-five  or  thirty  minutes  after- 
wards, and  after  the  motorman  had  pulled  the  empty  train 
back  on  the  track  and  past  the  switch  at  empty  branch,  the 
switch  was  found  about  half  thrown ;  that  when  fully  opened 
the  needle  point  would  stand  away  from  the  rail  about  three 
inches,  but  that  when  so  examined  it  stood  about  an  inch  and 
a  half,  and  the  evidence  tended  to  show  that  this  condition 
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of  the  switch  might  have  been  caused  by  pulling  the  derailed 
car  back  over  the  switch,  or  that  its  then  condition  was  due 
to  the  alleged  defective  throw  bar,  and  the  alleged  defective 
condition  of  the  track  at  that  point.  And  one  of  the  wit- 
nesses, who  had  been  night  foreman  in  the  same  mine,  swore, 
that  several  wrecks  had  occurred  at  that  point  while  he  was 
working  tnere.  While  on  cross-examination  this  witness  said 
that  this  track  was  in  as  good  condition  as  tracks  of  this  kind 
are  usually  found  in  coal  mines.,  yet  he  qualifies  this  statement 
with  this  exception,  namely,  that  there  was  water  over  the 
rail  and  that  there  should  have  been  some  wav  to  fasten  that 
switch  down,  and  that  there  was  a  sag  in  the  track. 

While  the  force  of  the  testimony  of  plaintiff's  witnesses, 
given  in  chief,  w^as  considerably  modified  on  cross-examina- 
tion, the  facts  above  detailed  were  not  materially  chan^  or 
affected  thereby,  and  while  we  must  not  be  understood  as 
expressing  any  opinion,  on  what  conclusion  should  be  drawn 
from  the  evidence  by  the  jury,  we  are  nevertheless  of  the 
opinion  that  the  evidence  was  of  that  character  that  it  should 
have  been  submitted  to  the  jury  on  that  fact  of  negli^nce: 
whether  the  negligence  of  defendant,  if  any,  was  the  proxi- 
mate cause  of  the  death  of  decedent,  or  whether  decedent's 
own  ncp:ligence  contributed  thereto,  so  as  to  defeat  the  action. 

We  are  of  opinion,  therefore,  to  reverse  the  judgrment. 
and  award  the  plaintiff  a  new  trial. 

Reversed,  and  new  inal  awarded. 


CHARLESTON. 


Rtan,  Special  Receiver,  Etc.  v.  Casto. 
Submitted  May  12,  1915.    Decided  May  25,  1915. 


1.     Payments — Application — Direction, 

A  debtor,  at  the  time  of  making  payments,  has  the  absolute  rigbt 
to  direct  to  which  of  his  debts  payments  shall  be  applied,  but  if  be 
then  omits  to  exercise  the  right,  the  creditor  to  whom  the  payment? 
are  made  may  thereafter  make  application  thereof  according  to  hi* 
pleasure,     (p.  317). 
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2.    Banks   and   Banking — Deposits — Application    to   Overdrafts — Es^ 

toppel. 

Where  an  account  between  a  bank  and  its  customer  has  covered  a 
Belies  of  years,  and  numerous  deposits  have  been  made  by  the  latter 
without  direction  as  to  their  application,  and  checks  have  also  been 
drawn  by  him  upon  bis  account,  but  there  has  been  no  balancing  of 
the  account,  with  notice  to  him,  the  bank  is  not  precluded  from 
afterwards  exercising  its  right  to  apply  such  deposits  to  the  oldest 
overdrafts  of  it§  customer,  by  the  fact  that  in  a  third  column  of  its 
ledger  account  with  such  customer,  and  for  its  own  convenience,  the 
daily  debit  and  credit  balances  of  such  customer  are  there  noted, 
(p.  317). 

Error  to  Circuit  Court,  Roane  County. 

Action  by  Thomas  P.  Ryan,  special  receiver,  etc.,  against 
J.  B.  Casto.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Affirmed, 

Hogg  &  Hogg,  for  plaintiff  in  error. 

Pendleton,  Mathews  &  Bell  and  S,  E.  Boggess^  for  defend- 
ant in  error. 

Miller,  Judge: 

Plaintiff,  as  special  receiver  of  the  Bank  of  Spencer,  on 
July  25,  1913,  sued  in  assumpsit  to  recover  of  defendant 
seven  hundred  and  forty-six  dollars  and  seventy-six  cents,  the 
amount  of  an  overdraft  as  shown  on  the  bank  book  of  defend- 
ant, balanced  and  returned  to  him  by  the  auditor,  March  2, 
1912,  after  the  failure  of  the  bank. 

The  only  plea  interposed  by  defendant  was  the  plea  of  the 
statute  of  limitations  of  five  years,  and  the  case  was  by  agree- 
ment of  the  parties  submitted  to  the  court  in  lieu  of  a  jury- 
on  issues  joined  on  this  plea. 

The  bill  of  particulars  filed  with  the  declaration,  a  copy 
from  individual  ledgers  number  7  and  number  8,  of  said  bank, 
and  in  which  the  account  with  defendant  was  kept,  begins 
June  9,  1906,  with  a  credit  balance  of  $262.83,  and,  with  the 
exception  of  a  break  in  the  debits  and  credits  from  May  8, 
1907,  to  May  22,  1911,  runs  to  February  29,  1912,  just  before 
the  failure  of  the  bank.  And  the  ledger  account,  as  intro- 
duced in  evidence  by  defendant  in  support  of  his  plea,  shows 
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e  same  condition  of  the  account,  with  the  exception  of  i 
ird  column,  showing  the  daily  balances  standing  to  the 
bit  or  credit  of  defendant.  There  ia  no  evidence  on  the 
ee  of  the  ledger,  nor  is  there  any  evidence  showing  th»i 
fendant'e  account  was  ever  otherwise  balanced,  or  thai 
3  bank  book  was  balanced  and  returned  with  checks  until 
arch  2,  1912.  Nor  is  there  any  evidence  that  the  bank  or 
ly  of  its  officers  ever  exhibited  to  defendant  its  ledtter 
count  with  him,  or  that  he  had  any  knowledge  that  th* 
3ger  showed  such  daily  or  periodical  balances.  Nor  is  there 
ly  evidence  that  the  bank  ever  otherwise  made  application 

the  deposits,  until  defendant's  pass  book  was  balanced  and 
turned  to  him  with  the  balance  of  overdraft  shown.  aiiJ 
r  which  this  suit  was  brought. 

On  May  8,  1907,  just  before  the  apparent  break  in  the 
3ger  account,  the  amount  of  the  overdraft,  or  the  red  ink 
ilance,  is  shown  as  $676.76,  and  on  Jlay  22.  following,  is 
e  entry  of  a  deposit  of  $676.76 ;  but  such  was  not  the  cor- 
ct  balance  on  that  date,  and  defendant  swears  thai  he 
lew  at  that  time  that  he  was  indebted  to  the  bank  on 
■count  of  overdraft  in  about  the  sum  of  ^746.76. 
Defendant  swears  that  at  no  time  before  or  since  May  22. 
HI.  the  time  he  resumed  his  transactions  with  the  bank, 
ter  the  apparent  interim,  when  making  his  deposits,  diJ 
'  ever  make  any  application  of  payments  to  any  particular 
dance  or  overdraft.     He  says  he  just  passed  in  the  money 

the  cashier  and  never  made  any  arrangement  with  him  a- 

what  disposition  should  be  made  of  it. 

In  support  of  his  plea  of  the  statute  of  limitations  defenii- 
It  relies  solely  on  the  fart  that  the  bank  did  not  brine 
irward  in  red  ink  in  ledger  numl;er  8  the  overdraft  exi-'- 
ig  in  ledger  number  7,  and  allowed  him  to  check  nn  hi* 
'count,  after  May  22,  1911,  and  that  the  bank  commissioner. 
'ter  the  failure  of  the  bank,  accepted  his  check  for  $43.5-5. 
hich  he  swears  wa-s  to  settle  the  overdraft  shown  in  the  third 
ilumn  of  the  account  on  that  ledger.  The  claim  of  defend- 
it's  counsel  is  that  this  method  of  keeping  the  account 
nounted  to  an  election  by  the  bank  to  let  the  overdraft 
listing  Jlay  22,  1907,  stand  as  a  loan,  and  to  apply  the 
'posits  made  subsequently  to  the  checks  drawn  on  the  bank 
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after  that  time,  and  that  it  could  not  afterwards  make  a 
new  election.  Wherefore  action  on  the  old  overdraft  is  now 
barred. 

A  number  of  legal  propositions  are  advanced  and  elabo- 
rately argued  by  counsel,  all  in  some  degree  related  to  the 
subject  of  the  plea,  but  in  our  view  of  the  case  it  is  un- 
necessary to  consider  all  of  them.  One  of  controlling  force 
is  that  while  it  is  the  absolute  right  of  the  debtor  at  the 
time  of  making  payments  to  direct  to  which  of  his  debts  the 
payments  shall  be  applied,  yet,  if  he  omits  to  exercise  that 
right,  then  the  creditor  may  make  the  appropriation  accord- 
ing to  his  will  and  pleasure.  Chapman  v.  Commonwealth,  25 
Grat.  721 ;  Jones  v.  United  States,  7  How.  682,  12  L.  Ed. 
870. 

And  of  some  pertinency  also  is  the  well  settled  equitable 
rule  that  when  neither  debtor  nor  creditor  makes  application 
of  the  payments,  they  will  be  applied,  first  to  the  discharge 
of  the  oldest  debt,  and  so  on  in  order  until  all  are  pai4. 
Smiik  V.  Loyd,  11  Leigh  512;  Howard  v.  McCall,  21  Grat. 
205;  Chapynan  v.  Com.,  supra;  Gcnin  v.  IngersoU,  11  W.  Va. 
549. 

And  as  having  some  bearing  on  the  case  at  bar  is  another 
well  settled  rule,  that  where  no  appropriation  of  payments 
has  been  made  by  debtor  or  creditor  the  court  will  apply  them 
according  to  the  principles  of  justice  and  equity  in  the 
particular  case.  Norris  v.  Beaty,  6  W.  Va.  477;  Smith  v. 
Lojfd,  supra;  Buster  v.  Holland,  27  W.  Va.  510. 

And  this  court  has  aflfirmed  the  proposition  that  if  an 
account  sued  upon  contains  credits,  either  in  money  or  any- 
thing else,  they  will  be  applied,  in  the  absence  of  any  special 
application  by  the  parties  themselves,  to  such  portions  of  the 
account,  if  any  there  be,  as  would  othei'wise  be  barred  by  the 
statute  of  limitations.  Haidy  v.  Potts,  52  W.  Va.  263 ;  Genin 
V.  IngersoU,  supra;  Wood  on  Limitations,  section  110. 

As  noted,  however,  the  contention  of  the  defendant  is  that 
as  the  bank  carried  in  its  ledgers  this  daily  balance  column, 
as  stated,  for  its  own  information  and  convenience,  it  thereby 
made  application  of  the  deposits  to  the  payment  of  the 
checks  as  drawn,  and  that  it  could  not  afterwards  make  a 
different  application  thereof,  and  is  forever  concluded  by 
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the  entries  in  its  books.  We  cannot  accede  to  this  proposi- 
tion. In  Jones  v.  United  States^  supra,  the  suit  was  upon  a 
postmaster's  bond,  and  the  defense  was  rested  on  the  federal 
statute,  controlling  the  subject,  requiring  the  Postmaster- 
General  upon  the  appointment  of  a  postmaster  to  take  from 
him  a  bond,  conditioned  for  the  faithful  discharge  of  all  his 
duties,  etc.,  the  statute  providing,  however,  that  if  defauh 
should  be  made  by  the  postmaster  at  any  time,  and  the 
Postmaster-General  should  fail  to  institute  suit  against  siieh 
postmaster  and  said  sureties  for  two  years  from  and  after 
such  default,  then  and  in  that  case  the  sureties  should  not  be 
liable  to  the  United  States,  nor  should  suit  be  brought  against 
them.  Jones  was  postmaster  from  1830  to  August,  1839. 
during  which  time  a  running  account  was  kept  up  with  him 
at  the  Postoffice  Department,  with  only  one  rest,  namely,  in 
August,  1836,  w^hen  the  account  was  added  up  and  a  balance 
transferred  to  a  new  account.  The  account,  barring  the 
balance  column,  was  very  like  the  account  sued  on  in  this 
case.  The  defendant  contended  there,  however,  that  thouorh 
no  quarterly  balances  were  struck,  yet  an  analysis  of  the 
account  would  show  that  the  postmaster  was  in  default  con- 
tinuously. 

Affirming  the  trial  court,  and  the  proposition  of  the  district 
attorney,  and  denying  the  counter  proposition  of  the  defend- 
ant's counsel  in  instructions  given  and  refused,  the  federal 
Supreme  Court  held,  that  all  payments  made  by  the  post- 
master to  the  general  postoffice,  after  the  execution  of  his 
official  bond,  and  subsequently  to  any  default  at  the  end  of 
a  quarter,  without  any  direction  by  him  or  by  the  Postmaster- 
General  as  to  the  application  of  said  payments,  should  be 
applied  in  the  first  instance  to  extinguish  each  successive  d^ 
fault  in  the  order  in  which  it  fell  due ;  and  if,  by  such  applica- 
tion of  said  payments,  the  jury  should  believe  from  the  en- 
dence  that  all  of  the  defaults  which  occurred  two  years 
before  the  institution  of  the  suit  were  extinguished  within 
two  years  after  the  same  were  respectively  committed,  that 
the  federal  statute  limiting  suits  against  sureties  to  two  years 
after  the  default  of  the  principal  had  no  application  to  the 
case,  and  could  not  effect  in  any  degree  the  right  of  the 
government  to  recover  in  the  action. 
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But  assuming  that  the  entries  in  -the  balance  column  of  the 
bank's  ledger  evinced  some  intention  to  apply  the  deposits 
as  claimed  by  defendant,  is  the  bank,  or  its  special  receiver, 
concluded  thereby?  As  already  noted,  no  balances  seem  ever 
to  have  been  struck  in  the  account,  or  in  defendant's  pass 
book,  until  after  the  failure  of  the  bank,  when  the  account 
was  audited,  balance  struck,  and  the  book  returned  showing 
the  overdraft  sued  for.  In  Jones  v.  United  States,  supra,  the 
court  reviews  the  early  English  cases,  in  which  the  decisions 
were  conflicting,  as  to  whether  the  creditor's  right  of  election 
was  confined  to  the  exact  time  of  payment,  or  whether,  in 
the  absence  of  direction  of  the  debtor,  he  might  afterwards 
make  such  application,  and  if  so  at  what  time.  The  decision 
of  Sir  William  Grant,  in  Clayton's  case,  1  Merivalc,  pp.  604, 
et  soq.,  is  referred  to,  quoted  from,  and  a  remark  in  the 
opinion  noted,  sometimes  relied  on,  as  authority,  that  the 
creditor  is  limited  in  his  right  of  application  thereof  to  the 
iirae  of  the  payment. 

Combating  that  suggestion,  however,  the  court,  in  terms 
applicable  to  the  case  her^,  says:  ''Later  decisions  in  the 
English  courts  would  seem  to  be  wholly  irreconcilable  with 
the  remarks  of  Sir  William  Grant  in  Clayton's  case.  Thus, 
in  Siynpson  v.  Ingham,  decided  in  1823,  and  reported  in  2 
Barn.  &  Cress.,  65,  Bayley,  Justice,  speaking  of  the  right  of 
creditors  to  appropriate  payments,  uses  this  language:  'It 
has  been  insisted,  that,  at  that  period  of  time,  they  had  no 
right  so  to  do,  because  they  were  precluded  by  the  entries 
which  they  had  already  made  in  their  own  books  in  the  inter- 
mediate space  of  time.  If,  indeed,  a  book  had  been  kept  for 
the  common  use  of  both  parties  as  a  pass-book,  and  that  had 
been  communicated  to  the  opposite  party,  then  the  party 
making  such  entries  would  have  been  precluded  from  alter- 
ing the  account ;  but  entries  made  by  a  man  for  his  own 
private  purposes  are  not  conclusive  on  him  until  he  has  made 
a  communication  on  the  subject  of  those  entries  to  the  op- 
posite party.  Until  that  time,  he  has  the  right  to  apply  the 
payments  as  he  thinks  fit.'  Holroyd,  Justice,  in  the  same 
case,  says :  '  The  persons  paying  the  money  not  having  made 
any  direct  application  of  it,  the  right  of  making  such  applica- 
tion devolved  on  the  receivers ;  and  if  they  have  done  no  act 
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fiieh  can  be  oonsidered  ae  such  an  application,  it  is  e(|ually 
ear,  that,  although  they  did  not  apply  it  at  the  moment  of 
lyment,  they  would  have  the  right  to  make  the  application 

a  subsequent  period.  The  question  therefore  is,  whether, 
om  any  entry  in  the  books,  there  appears  to  have  been  » 
mplete  election  by  them  to  apply  the  payments  in  any 
her  way  than  they  are  applied  in  the  accounts  which  have 
!en  actually  delivered.  Now,  these  entries  not  havin^t  bwn 
immunieated  to  the  opposite  party,  it  seems  fo  me  that  the 
ection  was  not  complete.     The  effect  of  making  the  entrie* 

their  own  private  books  shows  only  that  the  idea  of  so 
>plying  the  payment  had  passed  in  their  own  minds.  It  is 
uch  the  same  thing  as  if  they  had  expressed  to  a  stranger 
leir  intention  of  making  such  application  of  the  pajmenls. 
id  had  afterwards  refused  to  carry  such  intention  into 
feet.'  Still  later  (in  1834),  in  the  case  of  FJulpol  v.  Jonf.<. 
I  Adolph  &  Ellis,  41),  Denman.  Chief  Justice,  says:  "The 
'fondant  made  no  application  of  that  payment:  the  plaintiff 
lerefore  may  elect  at  any  time  to  appropriate  it  to  this  part 
'  his  demand,'  And  so  Taunton',  Justice,  in  the  same  case: 
Tere  the  £17  were  paid  without  any  application  to  the 
irticular  items  of  the  account.  The  plaintiff  then  might 
jply  that  payment  to  the  items  in  (|uestion ;  and  he  was  not 
)und  to  tell  the  defendant  at  the  time  that  he  made  sufh 
^plication;  he  might  make  it  at  any  time  before  the  fSft 
ime  under  the  consideration  of  the  jur\-,'  In  Smith  (. 
'iglfr  and  Tiirnicliffe  (3  Moore  &  Seott,  175),  Tindall,  Chief 
iistice,  said  that  the  creditor  must  make  the  appropriation 
:  the  time  the  money  comes  into  his  hands.  Yet,  in  .WttiJ  v. 
ou-ken  (5  Bingham's  New  Cases,  455),  the  same  Chief 
iistice  said.  that,  in  conformity  with  the  rule  in  Simpsnn  (. 
u/hmn,  the  creditor  may  make  the  application  at  any  time 
'fore  action  brought.  Bosanquet,  Justice,  said,  in  the  same 
ise,  that  the  receiver  might  appropriate  the  payment,  it  the 
^bto^  had  not,  at  any  time  before  action  commenced:  and 
oltmau.  Justice,  that,  notwithstanding  the  doubt  espressed 
i'  the  Master  of  the  Rolls  in  Claj-ton's  case,  the  more  correct 
icw  seemed  to  be,  'that  the  creditor  is  not  limited  in  point 
'  time.' 

"In  the  case  of  Tlic  Mayor  of  Alexandria  v.  Palton.  re- 
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ported  in  4  Cranch,  320,  Chief  Justice  Marshall  said,  in  pro- 
nouncing the  decision:  *  It  is  a  clear  principle  of  law,  that 
a  person  owing  money  on  two  several  accounts,  as  upon  a 
bond  and  simple  contract,  may  elect  to  apply  his  payments 
to  which  account  he  pleases;  but  if  he  fails  to  make  the 
application,  the  election  passes  from  him  to  the  creditor.  No 
principle  is  recollected  which  obliges  the  creditor  to  make  the 
election  immediately.  After  having  made  it,  he  is  bound  by 
it ;  but  until  he  makes  it,  he  is  free  to  credit  either  the  bond 
or  the  simple  contract.'  ''  See,  also,  1  Am.  Lead.  Cases, 
Hare  &  Wallace,  5th  Ed.,  344,  et  seq.,  for  a  full  review  of 
the  English  and  American  cases  on  the  subject,  and  affirm- 
ing the  right  of  a  creditor^  unless  he  has  been  concluded  or 
estopped  by  his  act«  and  conduct,  as  pointed  out  in  Jones  v. 
United  States,  supra,  to  make  the  application  at  any  time 
before  suit  brought. 

Clayton's  case,  like  the  case  at  bar,  involved  transactions 
between  banker  and  customer.  The  actual  point  decided,  and 
applicable  to  banker  and  customer,  was,  that  where  a  current 
account  is  kept  by  a  bank,  and  communicated  to  the  customer, 
in  the  absence  of  any  specific  appropriation  by  the  parties, 
the  payments  are  appropriated  according  to  the  priority  in 
order  of  the  entries  on  one  side  and  on  the  other  of  the 
account,  and  that  until  the  account  is  communicated  to  the 
customer  the  bank  continues  to  have  the  option  of  applying 
the  several  payments  as  it  sees  fit,  but  after  communication 
by  means  of  a  pass-book  or  otherwise,  the  bank  cannot  recede 
from  its  mode  of  stating  the  account  to  its  customer. 

In  the  recent  case  of  Deeley  v.  Lloyd's  Bank,  (1912)  A.  C. 
756,  a  case  involving  similar  transactions  between  banker  and 
customer,  the  customer  had  executed  a  mortgage  to  secure 
to  the  bank  an  overdraft  on  his  current  account  limited  to 
twenty-five  hundred  pounds,  and  afterward  a  second  mort- 
gage was  executed  to  a  third  person,  subject  to  the  first,  to 
secure  another  sum  of  money,  notice  of  which  was  given  to 
the  bank  on  the  day  of  its  execution.  Thereafter  they  con- 
tinued the  account  as  one  unbroken  account,  instead  of  open- 
ing a  fresh  account.  The  customer  continued  to  make 
deposits  or  payments  into  his  account,  which,  if  applied 
according  to  the  rule  in  Clayton's  case,  would  have  paid  oflf 
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the  moneys  due  to  the  bank,  at  the  date  of  the  second  mort- 
gage, by  a  certain  time.    On  these  and  other  facts  involved  in 
the  case  it  was  decided,  that  the  payments  made  by  the  cus- 
tomer had  fully  discharged  the  debt  or  overdraft  existing  at 
the  time  of  the  second  mortgage.    In  Stone  Co,  v.  7?ic/i,  (N. 
C.)  33  Am.  &  Eng.  Anno.  Cases*  244,  it  was  held,  among  other 
things,   that   the   mere   entry   on   the   books   of  the  debtor, 
owing  both  a  secured  and  unsecured  debt  to  the  creditor,  to 
whom  he  makes  payment,  is  not  sufficient,  at  law,  to  require 
the  application  of  such  payment  to  either  debt  in  particular. 
See,  also,  note  to  this  case,  citing  numerous  decisions.    In 
Van  Rensselaer^ s  Ex^or.  v.  Roberts,  5  Denio  (N.  Y.)  470,  it  is 
decided  that  if  one  be  indebted  individually  and  also  jointly 
with  another  to  the  same  creditor,  and  make  a  general  pay- 
ment, the  creditor  may  apply  it  to  either  account  which  he 
chooses  and  that  he  might  apply  it  to  the  joint  account  though 
he  has  given  the  party  making  the  payment  a  receipt  as  for 
money  paid  him,  and  in  which  the  name  of  the  other  joint 
debtor  is  not  mentioned. 

On  these  and  many  other  authorities  that  might  be  cited 
we  are  of  opinion  that  defendant  has  failed  to  sustain  his 
plea,  and  our  conclusion  is  to  affirm  the  judgment. 

Affirmed. 


CHARLESTON. 

Bailey  v.  Gollehon. 

Submitted  May  8,  1915.    Decided  May  25,  1915. 

1.  Malicious    Prosecution — Proof   of  Probable   Cause — Provincf  of 

Court — Verdict, 

If,  in  an  action  for  malicious  prosecution,  sufficient  facts  to  <*ob 
stitute  probable  cause  for  institution  of  the  criminal  proceedings  tr* 
clearly  established  by  admissions  or  uncontradicted  evidence  or  both, 
it  is  the  province  of  the  court  to  deny  right  of  recovery  by  dire^tioo 
of  a  verdict  for  the  defendant  or  the  setting  aside  of  a  verdict  for 
the  plaintiff,     (p.  328). 

2.  Same — Burden  of  Proof — Malice — Lack  of  Probable  Cause. 

To  warrant  recovery  in  such  an  action,  the  plaintiff  must  establish 
both  malice  and  lack  of  probable  cause,     (p.  328). 
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3.  Same — Defense — Probable  Cause — Existence  of  Express  Malice. 

If  there  was  probable  cause,  the  existence  of  express  malice  is 
immaterial,     (p.  328). 

4.  Trial — Instructions — Cure  of  Erfor. 

An  erroneous  instruction  relating  to  an  indecisive  phase  of  the 
main  issue  in  a  case^  not  binding  as  to  such  issue  and  accompanied 
by  others  fully  and  clearly  advising  the  jury  of  the  rights  of  the 
party  against  whom  such  error  was  committed,  is  not  prejudicial  and 
does  not  warrant  allowance  of  a  new  trial,     (p.  330). 

(Williams,  Judge,  dissenting.) 

Error  to  Circuit  Court,  INIereer  County.  • 

Action  by  Charles  A.  Bailey  against  James  H.  Gollehon. 
Judgment  for  plaintiff,  and  defendant  brings  error. 

Be  versed  and  remanded  for  new  trial. 

Harold  A,  Ritz,  for  plaintiff  in  error. 

Sanders  &  Crockett  and  JoJiii.Kee,  for  defendant  in  error. 

POFFENBARGER,    JUDGE : 

The  judgment  of  which  complaint  is  made  on  this  writ  of 
error  rests  on  a  verdict  affirming  the  charge  of  malicious 
prosecution  and  assessing  the  damages  at  the  sum  of  $250.00. 
Rulings  on  instructions,  the  motion  to  set  aside  the  verdict 
and  the  admission  and  rejection  of  evidence  constitute  the 
grounds  of  the  principal  assignments  of  error. 

The  plaintiff  in  error,  a  justice  of  the  peace,  accused  Bailey 
of  having  abstracted  from  the  pocket  of  Harman,  a  constable, 
a  package  of  papers,  consisting  of  executions  and  other  writs, 
and  put  it  in  a  stove  and  caused  it  to  be  consumed  by  fire, 
while  they  and  others  were  assembled  in  the  justice's  office. 
Soon  afterward,  he  signed  and  swore  to  a  complaint  upon 
which  a  warrant  for  Bailey's  arrest  was  issued.  On  the 
hearing  following  his  arrest,  Bailey  was  discharged  by  the 
justice  before  whom  he  was  taken.  Then  Gollehon  appeared 
before  the  grand  jury  and  caused  him  to  be  indicted  for  the 
alleged  abstraction  and  burning  of  the  papers.  The  court 
having  quashed  this  indictment,  the  issue  of  fact  tendered  by 
it  never  was  consummated  or  determined. 

Nevertheless,  the  particular  prosecution  terminated  with 

76  W.  Vft. 


324 


BAn.EY  V,  GOLLEHON. 


[May  1915. 


this  action  of  the  court.  No  further  steps  could  thereafter 
be  taken  in  it.  Any  further  proceeding  would  have  involved 
the  finding  of  a  new  indictment.  Not  a  vestige  of  the 
prosecution  in  which  the  judgment  took  place  remained.  As 
the  purpose  of  the  rule  requiring  termination  of  the  prosecu- 
tion as  a  condition  precedent  to  the  action  for  damages  is 
avoidance  of  the  pendency  of  two  inconsistent  and  contra- 
dictory proceedings  at  the  same  time,  not  a  test  of  the  guilt 
of  the  accused,  it  is  obvious  that  this  action  was  not  pre- 
maturely instituted.  Waldron  v.  Speery,  53  W.  Va,  116. 
Harper  \\  Harper,  49  W.  Va.  661 ;  Jones  v.  Finch,  84  Va.  207. 
As  to  many  of  the  facts  out  of  which  the  criminal  prosecu- 
tion and  this  action  arose,  there  is  no  controversy.  Grollehon, 
Harman  and  H.  C.  Peery,  an  execution  debtor,  were  all  to- 
gether in  GoUohon's  office,  when  Bailey  came  in  to  see  Har- 
man about  some  matter.  Finding  him  engaged  with  Peery 
in  the  settlement  of  the  amount  due  on  two  executions,  Har- 
man sitting  at  a  table  and  Peery  standing  just  to  his  right 
he  took  a  seat  behind  them.  On  the  opposite  side  of  the 
table  from  Harman  and  Peery  sat  Gollehon.  Peery  paid  of 
one  of  the  executions  with  his  check,  but  some  question  arose 
as  to  the  other  one,  which  necessitated  the  calling  in  of  C.  A. 
Bradshaw,  manager  of  a  company  in  whose  favor  the  execu- 
tion was.  Near  the  time  of  the  arrival  of  Bradshaw,  Bailey 
went  out,  calling  Harman  to  the  door  or  just  out  side,  for  a 
conversation,  consisting  of  a  question  and  an  answer.  Im- 
mediately afterwards,  one  Robert  E.  Moore  came  into  the 
office.  For  the  purposes  of  his  settlement  with  Peer>',  Har- 
man had  taken  out  of  the  bunch  of  papers  he  had  the  tvo 
executions  against  him  and  replaced  the  package  in  h» 
pocket.  When  he  went  to  the  door  or  just  out  side  with 
Bailey,  he  left  the  unsatisfied  execution  against  Peerj^  lying 
on  the  table.  On  his  return  he  picked  it  up  and  reached  for 
the  package  of  papers  in  which  he  intended  to  replace  it  and 
found  it  was  gone.  Thereupon  he  announced  the  loss  and 
Gollehon  told  him  he  had  seen  Bailey  take  the  papers  from 
his  pocket  and  place  them  in  his  own,  but  that  he  had  said 
nothing  about  it,  supposing  they  had  been  taken  in  a  spmi 
of  playfulness  and  as  a  prank  and  would  be  returned.  Har- 
man immediately  sought  Bailey  and  communicated  to  him 
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Grollehon's  statement.  Thereupon  he  denied  the  charge  and 
Harman  returned  to  the  oflSce  and  informed  Gollehon  of  the 
denial.  Gollehon  repeated  his  assertion,  adding  that  he  had 
8een  Bailey  open  the  stove  door,  and  suggested  that  he  might 
have  put  the  papers  in  the  stove.  Opening  the  stove,  he  found 
the  embers  of  the  bunch  of  papers  and  pointed  them  out  to 
Harman,  Bradshaw  and  Moore,  after  which  he  removed  and 
pre8er\'ed  them.  Harman  having  gone  out  again  and  com- 
municated to  Bailey  Gollehon 's  repetition  of  the  charge, 
Bailey  returned  to  the  office  and  emphatically  denied  it. 
Gollehon  reiterated  it,  telling  Bailey  he  had  seen  him  take 
the  papers  from  Harman 's  pocket.  After  a  somewhat  heated 
altercation  between  them,  Gollehon  called  up  the  assistant 
prosecuting  attorney  to  whom  he  made  a  statement  of  the 
transaction  by  telephone.  Later  this  official  came  to 
Gollehon 's  office  and,  after  having  discussed  the  matter  with 
him  prepared  a  warrant  for  the  arrest  of  Bailey  and  directed 
Gollehon  to  go  to  Chambers,  another  justice  of  the  county, 
and  have  it  issued  and  placed  in  the  hands  of  a  constable, 
after  having  made  a  complaint  in  accordance  with  the  charge 
set  forth  in  it.  This  having  been  done  and  Bailey  notified  of 
the  issuance  of  the  warrant,  he  voluntarily  came  to  the  office 
of  the  justice,  where,  on  a  hearing,  he  was  discharged.  This 
occured  on  Saturday  afternoon  and  on  the  following  Monday 
a  grand  jury  of  the  county  sat  at  Princeton,  the  county  seat, 
situate  several  miles  from  the  city  of  Bluefield  in  which 
Gollehon 's  office  was.  Near  the  adjournment  of  the  grand 
jury,  Gollehon,  without  having  been  summoned  as  witness, 
but  with  the  permission  and  consent  of  the  assistant  prosecut- 
ing attorney,  appeared  and  testified  against  Bailey  and  so 
caused  an  indictment  to  be  made. 

Both  proceedings,  the  one  before  the  justice  and  the  one 
before  the  grand  jury,  had  the  sanction  of  the  assistant 
prosecuting  attorney.  After  having  heard  Gollehon  *s  state- 
ment, he  with  another  attorney  examined  the  statutes  for  the 
purpose  of  ascertaining  whether  or  not,  if  the  statement  was 
true,  an  offense  had  been  committed,  came  to  the  conclusion 
that  it  had  and  so  advised  him.  On  Bailey's  arraignment 
before   the    justice,    he   appeared    on    behalf   of    the    state, 

examined   the  witnesses  and  insisted  upon  a  commitment. 
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Just  before  the  adjournment  of  the  grand  jury,  he  met 
Gollehon  and  informed  him  it  was  about  to  adjourn  and  said 
*' Let's  go  up  now  and  give  your  evidence  in  before  the  grand 
jury."  After  they  reached  the  court  house,  he  directed  the 
clerk  to  issue  a  ticket  for  Gollehon 's  admission  to  the  grand 
jury  room,  explaining  that  he  was  appearing  without  a  sum- 
mons. The  summons  or  subpoena  was  omitted  on  account  of 
lack  of  time.  Though  the  prosecuting  witness  thus  proceeded 
with  the  assent  of  the  prosecuting  attorney,  and  under  his 
opinion  as  to  the  legal  effect  of  the  evidence,  he  was  not 
specifically  directed  or  required  to  make  the  complaint  or  to 
present  the  matter  to  the  grand  jury.  After  Bailey's  dis- 
charge by  the  justice,  Gollehon  took  away  from  the  justice's 
office  the  embers  of  the  package  of  papers,  for  use  in  the 
presentation  of  the  case  to  the  grand  jury.  Nevertheless  he 
says  he  was  at  Princeton  on  the  occasion  of  his  visit  to  the 
grand  jury,  for  the  purpose  of  making  abstracts  of  title  and 
not  merely  to  indict  Bailey. 

Bailey  and  Peery  say  there  were  two  or  more  other  men  in 
the  oflfice  when  they  entered,  but  that  they  left  in  a  few 
minutes.  Peery  says  they  were  there  on  some  business  relat- 
ing to  a  deed.  Their  testimony  as  to  the  positions  they 
occupied  while  in  the  room  varies  slightly  from  that  of 
Gollehon  and  Harman.  Bailey  says  Peery  stood  between  him 
and  Harman  so  that,  to  get  the  papers,  it  would  have  been 
necessary  for  him  to  reach  around  Peery,  but  he  admits  they 
were  within  his  reach.  Peerj^  says  Bailey  could  not  have 
taken  them  without  his  knowledge.  Both  Gollehon  and  Har- 
man say  Peeiy  stood  by  the  side  of  Harman  and  rested  his 
hands  on  the  table,  while  Harman  computed  the  amount  due 
on  the  executions  and  then  turned  from  it  and  placed  one 
foot  on  a  bench  at  the  wall  so  as  to  enable  him  to  hold  his 
check  book  on  his  knee  while  writing  the  check.  This  he 
denies,  saying  he  remained  in  his  original  standing  position 
while  wn'iting  the  check. 

Notwithstanding  slight  inaccuracies  in  some  of  the  instruc- 
tions, they  cannot  be  regarded  as  having  been  prejudicial  to 
the  defendant,  when  considered  collectively  and  read  as  a 
whole.  Though  plaintiff's  instruction  No.  2  erroneously  told 
the   jury   the    consultation    with    the    assistant   prosecuting 
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attorney  was  no  defense,  unless  they  believed  from  the  evi- 
dence the  plaintiff  had  taken  the  executions,  thus  seemingly 
making  the  issue  turn  upon  the  guilt  or  innocence  of  Bailey, 
it  is  to  be  observed  that  it  dealt  only  with  a  single  phase  of 
the  case,  the  legal  effect  of  the  consultation,  not  the  entire 
issue.  In  its  general  and  more  vital  aspects,  the  case  was 
submitted  by  plaintiff's  instructions  Nos.  1  and  4,  defining 
probable  cause  and  malice  and  telling  the  jury  his  right  of 
recovery  depended  upon  the  lack  of  probable  cause  and  ex- 
istence of  malice.  In  addition  to  these,  the  court  gave  the 
jury,  at  the  instance  of  the  defendant,  numerous  instructions, 
advising  them  fully  and  specifically  of  all  his  rights  and,  in 
some  instances,  conceding  to  him  much  more  than  was  due 
him,  particularly  in  respect  of  the  effect  of  his  consultation 
with  the  prosecuting  attorney,  which  is  not  a  complete  de- 
fense but  only  a  circumstance  bearing  on  the  question  of 
motive,  entitled  to  such  weight  as  the  jury  may  see  fit  to 
give  it.  In  view  of  their  liberality  and  the  correct  presenta- 
tion of  the  issue  found  in  plaintiff's  instruction  No.  1,  the 
jury  could  not  have  been  mislead  by  the  inaccuracy  of  his  in- 
struction No.  2.  What  the  court  likely  intended  to  say  was 
that,  in  so  far  as  consultation  with  the  law  officer  constituted  a 
defense,  its  probative  force  was  destroyed  by  the  innocence 
of  the  accused,  not  that  his  innocence  justified  a  verdict  for 
him,  and  the  jury  no  doubt  so  understood  it.  Plaintiff's  in- 
struction No.  3,  telling  the  jury  malice  could  be  inferred  from 
want  of  probable  cause  is  severely  criticised  in  the  argument, 
but  it  is  sustained  by  the  weight  of  authority  as  well  as  our 
decision  in  Vinal  v.  Core,  18  W.  Va.  1,  a  very  thoroughly  and 
ably  considered  case. 

Though  perhaps  not  prejudicial,  the  portions  of  Moore's 
testimony  to  which  objection  was  made  should  have  been  ex- 
cluded. While  introduced  for  the  purpose  of  showing  a 
possible  motive  on  the  part  of  Gollehon  himself,  for  the 
destruction  of  the  papers,  it  has  no  such  tendency.  In  re- 
sponse to  a  question  as  to  whether  he  had  had  any  trouble  in 
getting  settlements  of  collections  on  executions  issued  by 
Gollehon  and  placed  in  Harman's  hands,  he  said  Gollehon 's 
service  had  been  very  satisfactory,  and  that,  though  some  of 
the  claims  had  dragged  along  slowly,  the  delay  had  been  due 
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to  the  nature  of  the  claims.  This  proved  nothing  against  the 
defendant  and  was  irrelevant  and  immaterial  matter. 

The  remaining  inquiry  is  whether  the  admitted  and 
established  facts  make  out  a  case  of  probable  cause  as  a  matter 
of  law.  In  cases  of  this  class,  as  in  others,  the  province  of 
the  jury  has  its  peculiar,  established  and  necessary  limita- 
tions. What  constitutes  probable  cause  is  a  question  of  law 
for  the  court,  when  the  facts,  or  enough  of  them  to  make  it 
out,  are  undisputed  or  clearly  established.'  "To  determine 
such  a  question,  no  matter  how  numerous  and  complicated 
the  supposed  facts  may  be,  the  court  is  peculiarly  fitted,  as 
it  must  largely  depend  on  correct  views  of  the  law.  A  jury 
would  be  peculiarly  unfitted  to  determine  wisely  such  a  ques- 
tion. In  its  nature  it  is  a  question  of  law  and  not  of  fact. 
That  is,  if  negligence  be  the  question  the  deduction  to  be 
drawn  from  supposed  or  admitted  facts  is  generally  a  ques- 
tion of  fact  for  the  jury ;  but  if  want  of  probable  cause  is  the 
question,  this  deduction  to  be  drawn  from  supposed  or  ad- 
mitted facts  is  always  a  question  of  law  for  the  court  to 
decide/'    Vinal  v.  Core,  18  W.  Va.  1,  37. 

The  public  policy  upon  which  this  limitation  upon  the 
power  of  the  jury,  in  actions  for  malicious  prosecution,  rests, 
is  forcibly  and  well  stated  by  Judge  Marshall,  in  Farris  v. 
Stark,  3  B.  Mon.  4,  as  follows:  **If  every  man,  who  suffers 
by  the  perpetration  of  crime,  were  bound  under  the  penalty 
of  heavy  damages  to  ascertain,  before  he  commences  a 
prosecution,  that  he  has  such  evidence  as  will  insure  a  convic- 
tion, few  prosecutions  would  be  set  on  foot,  the  guilty  would 
escape,  while  conclusive  evidence  was  being  sought  for; 
■offences  of  every  grade  would  for  the  most  part,  go  un- 
punished, and  the  penal  law  would  be  scarcely  more  than  a 
■deafl  letter.  The  law  therefore  protects  the  prosecutor,  that 
is,  if  he  has  such  ground,  as  would  induce  a  man  of  ordinary 
prudence  and  discretion  to  believe  in  the  guilt  and  to  expect 
the  conviction  of  the  person  suspected,  and  if  he  acts  in  good 
faith  on  such  belief  and  expectation.  The  question  is  not, 
whether  the  party  was  guilty,  but  whether  the  plaintiff  had 
reasonable  ground  from  the  facts  known  to  him  and  those 
communicated  to  him  to  believe  and  actually  did  believe  the 
plaintiff  guilty. 
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Probable  cause  for  instituting  a  prosecution  is  such  a  state 
of  facts  actually  existing  and  known  to  the  prosecutor  person- 
all}^  or  by  information  derived  from  others,  as  would  in  law 
justifiy  the  setting  on  foot  of  the  prosecution,  that  is,  such 
as  in  the  judgment  of  the  court  would  lead  a  man  of  ordinary 
caution  acting  conscientiously  upon  these  actual  facts  to 
believe  the  person  guilty.  Vinal  v.  Core,  cited.  Since  justi- 
fication of  the  prosecution  must  rest  upon  actual  facts,  the 
court  cannot  found  its  action,  in  determining  whether  there 
was  probable  cause,  upon  any  that  are  in  dispute,  wherefore 
the  province  of  the  jury  is  to  ascertain  what  the  facts  are, 
when  they  are  dependent  upon  conflicting  evidence.  If  they 
are  all  in  dispute,  the  case  is  one  for  jury  determination,  and 
likewise  if  some  of  the  facts  essential  to  the  establishment  of 
probable  cause  depend  upon  conflicting  evidence.  But,  if 
suflScient  facts  to  constitute  it  are  admitted  or  clearly 
established,  the  case  is  one  for  court  determination.  A  verdict 
for  the  defendant  may  be  directed,  or,  if  a  verdict  for  the 
plaintiff  is  found,  it  should  be  set  aside. 

The  guilt  of  Bailey  is  not  essential  to  the  existence  of 
probable  cause.  If  he  had  been  tried  upon  the  indictment  and 
acquitted  by  a  jury,  the  verdict  would  raise  only  a  rebuttable 
presumption  of  lack  of  justification  in  the  prosecution,  not  a 
legal  or  conclusive  one,  and  it  would  have  been  admissible 
only  for  that  purpose.  Nor  would  his  innocence,  in  the 
opinion  of  the  jury  trying  this  case,  have  necessitated  a 
verdict  in  his  favor,  for  the  jury  might  nevertheless  have 
found  the  prosecutor  had  acted  under  circumstances  suf- 
ficient to  induce  belief,  on  the  part  of  a  reasonable  and 
prudent  man,  in  the  guilt  of  the  accused.  For  reasons  al- 
ready stated,  their  verdict  importing  a  finding  to  the  con- 
trary is  not  binding  upon  the  court,  if,  as  matter  of  law,  such' 
was  the  character  of  the  established  facts. 

The  batch  of  papers  were  burned  in  the  stove.  On  some  of 
the  charred  papers  taken  from  it,  Gollehon 's  hand- writing, 
the  word  *' execution ' '  and  the  identity  of  one  execution  by 
the  names  of  the  parties  were  plainly  discernible,  when  the 
coals,  embers  or  ashes  were  removed.  Gollehon,  Harman, 
Bradshaw  and  Moore  all  testify  to  the  fact  and  it  is  un- 
contradicted, unless  by  mere  inference  arising  from  inability 
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to  discern  them  at  the  time  of  the  trial,  after  they  had  been 
necessarily  disturbed  more  or  less  by  handling.  When  Bailey 
came  into  the  room,  the  batch  of  papers  was  in  Harman's 
right  hand  coat  pocket.  Gollehon  and  Harman  swear  to  the 
fact  and  nobody  denies  it.  For  the  purposes  of  his  settle- 
ment \vith  Peery,  Harman  took  from  it  the  two  executions 
against  the  former  and  then  placed  the  bunch  in  his  pocket. 
Gollehon,  being  on  the  opposite  side  of  the  table,  was  not 
within  reach  of  the  papers  not  in  use  in  the  settlement. 
Nobody  pretends  to  have  seen  Harman  destroy  them.  He 
took  the  bunch  of  papers  from  his  pocket  and,  having  taken 
the  two  out,  replaced  it  in  his  pocket,  after  Peery  came  in. 
When  he  went  to  the  door  with  Bailey,  he  left  one  of  the 
executions  against  Peery  on  the  table  or  desk,  the  other  one 
having  been  placed  in  the  file  of  satisfied  executions.  Nobody 
says  he  put  the  package  on  the  table  within  Gollehon 's  reach. 
On  his  return  from  the  door,  he  missed  it.  As  the  charred 
remains  thereof  were  subsequently  found  in  the  stove,  he 
could  not  have  disposed  of  it  at  the  door  or  out  of  the  room. 
If  Peery  could  have  taken  the  package,  without  Harman 's 
knowledge,  he  had  no  motive  for  doing  so.  because  he  knew 
the  executions  against  him  were  not  in  it.  Moreover  his 
attention  was  almost  necessarily  engaged  in  the  settlement  he 
was  making.  Bailey  was  the  only  person  in  the  room  who 
w^as  clearly  and  undoubtedly  in  a  position  from  which  the 
package  could  have  been  taken  and  put  in  the  stove,  without 
Harman 's  knowledge,  at  the  time  at  which  it  seems  clearly  to 
have  been  taken  and  burned,  and,  while  there,  he  w^as  not 
transacting  any  business. 

Though  a  jurj^  might  have  acquitted  Bailey,  notwithstand- 
ing all  these  circumstances,  in  view  of  the  lack  of  any  dis- 
closed motive  on  his  part  for  commission  of  the  offense,  they 
w^ere  amply  sufficient,  without  any  positive  knowledge  on 
Gollehon 's  part,  to  induce  him  to  believe  Bailey  had  com- 
mitted it,  wherefore  legally  he  had  probable  cause  for  institut- 
ing the  criminal  prosecution,  whether  he  saw  the  papers  taken 
or  not. 

This  being  true,  it  is  wholly  immaterial  that,  after  the  alter- 
cation between  him  and  Bailey,  animosity,  bitterness  or  hatred 
may  have  characterized  and  influenced  his  conduct  to  some 
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extent.    Proof  of  malice  alone  does  not  warrant  recovery.    To 
it,  there  must  be  added  lack  of  probable  cause. 

Our  conclusion  is,  therefore,  that  the  motion  to  set  aside 
the  verdict  should  have  been  sustained  and  a  new  trial 
awarded.  Agreeably  to  this  conclusion,  the  judgment  will 
be  reversed,  the  verdict  set  aside  and  the  case  remanded. 

Reversed  and  remanded  for  new  trial, 

Williams,  Judge,  (dissenting): 

Leaving  out  of  consideration  the  direct  testimony  of  defend- 
ant that  he  saw  Bailey  take  the  papers  out  of  Harman's 
pocket,  and  later  saw  him  open  the  stove  door,  the  remaining 
facts,  that  may  be  regarded  as  clearly  established  facts,  are 
not  suflBcient  to  warrant  the  court  in  saying,  as  matter  of 
law,  that  probable  cause  existed  for  believing  Bailey  guilty 
of  the  crime  with  which  he  was  charged.  No  other  witness 
corroborates  defendant  in  respect  to  what  he  says  he  saw 
Bailey  do,  and  Bailey  flatly  contradicts  him.  Their  credi- 
bility, as  well  as  the  credibility  of  every  other  witness,  was 
a  jury  question.  I  do  not  think  the  evidence  warrants  the 
assertion  of  fact  in  the  opinion,  that  *' Bailey  was  the  only 
person  in  the  room  who  was  clearly  and  undoubtedly  in  a 
position  from  which  the  package  could  have  been  taken  and 
put  in  the  stove,  without  Harman's  knowledge."  Harman 
had  the  papers  in  his  right  coat  pocket,  and  was  sitting  at 
the  table.  Bailey  swears  that  Peery  was  standing  at  Har- 
man's  right  side,  and  was  nearer  to  him  than  he  was.  Bailey 
is  corroborated  by  Peery,  who  says  he  was  standing  so  close 
to  Harman  that  Bailey  could  not  have  taken  the  papers  out 
of  Harman 's  pocket  without  his  ( Peery 's)  knowing  it.  No 
witness,  except  defendant,  says  Bailey  opened  the  stove  door, 
and  no  one  else  present  app.ears  to  have  suspected  that  Bailey 
took  the  papers.  He  was  proven  to  have  a  good  reputation. 
The  only  material  facts  tending  to  show  probable  cause,  not 
controverted,  were  the  loss  of  the  papers  and  the  subsequent 
finding  of  their  charred  remains  in  the  stove.  It  is  not  shown 
that  Bailey  had  any  motive  for  destroying  them,  and,  apart 
from  defendant's  testimony,  there  was  as  much  ground  to 
suspect  Peery  as  Bailey,  and  not  a  sufficient  ground  to  war- 
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rant  a  reasonable  belief  that  either  of  them  was  guilty.  The 
prosecuting  attorney  testified  that  all  he  knew  of  the  com- 
mission of  the  alleged  crime,  at  the  time  he  advised  the 
prosecution  of  Bailey,  was  what  defendant  had  told  him,  and 
that  he  so  advised  because  he  believed  his  statements  to  be 
true.  If  what  defendant  says  he  saw  was  true,  it  amounted 
to  more  than  probable  cause ;  it  was  direct  evidence  of  guilt. 
But  if  it  was  not  true,  there  are  not,  in  my  opinion,  sufficient 
uncontroverted  facts  to  show  probable  cause,  hence  that  ques- 
tion was  properly  submitted  to  the  jury.  The  case  was  fairly 
tried  upon  all  the  evidence,  and  instructions,  as  to  the  law, 
which  were  even  more  favorable  to  defendant  than  the  law 
warrants,  and  I  do  not  think  the  court  has  any  right  to  dis- 
turb the  jury's  verdict.    I  would  affirm  the  judgment. 


CHARLESTON. 

Bank  v.  Dudley  et  als. 
Submitted  May  4,  1915.    Decided  May  25,  1915. 

1.  DowEB — Belinquishment — Execution  of  Deed  of  Trust — Effect. 

By  uniting  with  her  husband  in  a  deed  of  trust  to  secure  the  pay- 
ment of  money  borrowed  by  him,  the  wife  relinquishes  her  dower  in 
the  land  only  for  the  purposes  of  the  trust  and  in  favor  of  the 
secured  creditor,  not  the  husband,  nor  his  general  creditors,  nor  his 
heirs,     (p.  337). 

2.  Same — Eight — Deed  of  Trust — Husband's  Equity  of  Bedempiion. 

If  the  husband  still  owning  the  equity  of  redemption,  dies,  the 
widow's  dower  therein  becomes  consummate,  and  she  is  entitled  to 
full  dower  in  the  land,  as  against  everybody  except  the  trust  lien 
creditor  and  persons  holding  under  him.     (p.  337). 

3.  Same — Bight  of  Widow — Trust  Lien  Debt — Payment, 

As  against  the  heirs,  distributees  and  creditors  other  than  the 
lien  creditor,  she  is  entitled  to  have  the  personal  property  applied 
pro  rata  on  the  lien  debt  with  all  the  others  of  its  class  under  the 
statute  classifying  debts  of  decedents  for  purposes  of  administra- 
tion, and  the  balance  of  that  debt  paid  out  of  the  proceeds  of  the 
sale  of  the  particular  land  on  which  the  lien  is,  sold  subject  to 
dower  in  the  whole  thereof,  if  such  proceeds  are  sufficient  to  pay  it. 

(p.  337). 
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4.  Redemption — Bight  of  Widow — Trust  Lien. 

Quaere:  In  case  of  insufficiency  of  such  proceeds  to  pay  such 
balance,  may  the  widow  redeem  as  to  so  much  of  the  debt  as 
remain^  after  application  of  such  proceeds  to  such  balance;  and, 
having  done  so,  is  she  a  creditor,  to  the  extent  of  the  redemption 
money,  with  right  to  share  with  general  creditors,  in  the  distribu- 
tion of  the  proceeds  of  other  real  estate  of  which  the  husband  died 
seized  f     (p.  337). 

5.  Dowiai — nights  of  Widow — Incumbered  Fropert^ — Surplus — Appli- 

cation of  Statute, 

Sec.  3,  ch.  65,  Code,  serial  sec.  3651,  applies  only  to  land  bona 
fide  sold  in  the  lifetime  of  the  husband,  to  satisfy  a  lien  thereon 
paramount  to  the  right  of  dower,  and  does  not  defiue  or  limit  the 
right  of  the  widow  when  the  husband  has  died  owning  the  equity  of 
redemption  iu  land  so  encumbered,     (p.  337). 

(Miller,  Judge,  absent.) 

(Williams,  Judge,  dissenting  in  part.) 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  the  Commercial  Bankin,g  &  Trust  Company,  execu- 
tors, etc.,  against  Sallie  J.  Dudley  and  others.  From  decrees 
for  plaintiff,  defendants  appeal. 

Reversed  and  remanded, 

Dave  1),  Johnson  and  Merrick  &  Smith,  for  appellants. 
Wm,  Beard  and  J,  W.  Vandervort,  for  appellee. 

POFFENBARGER,    JuDGE : 

The  decrees  complained  of  on  this  appeal  were  made  and 
entered  in  a  suit  brought  by  the  executor  of  the  will  of  J.  W. 
Dudley,  for  the  sale  of  the  real  estate  of  which  he  die&  seized 
and  possessed  and  settlement  and  distribution  of  his  estate 
among  the  devisees  and  legatees,  after  the  payment  of  his 
debts,  the  personal  property  being  insufficient  to  pay  the  in- 
debtedness, and  the  will  having  ordered  the  sale  of  part  of 
the  real  estate.  The  widow  of  the  testator  is  the  appellant 
and  she  complains  of  the  refusal  of  the  court  to  permit  assign- 
ment to  her,  of  her  dower  in  kind,  in  a  tract  of  about  ten 
acres  of  land  in  the  city  of  Parkersburg,  known  as  the  home 
place,  on  which  the  mansion  house  of  the  testator  is  situated, 
apportionment  to  her  out  of  the  proceeds  of  the  sale  of  said 
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real  estate,  of  a  smaller  sum  than  she  thinks  she  is  entitled 
to,  as  and  for  the  gross  sum  in  lieu  of  dower  allowed  her  by 
law,  in  ease  it  shall  be  held  that  the  land  was  properly  sold, 
and  the  appointment  of  a  receiver  to  take  charge  of  said  real 
estate  and  oust  her  from  the  possession  of  said  mansion  house. 

No  provision  for  the  widow  was  made  in  the  will  by  Dudley, 
wherefore  she  renounced  the  provisions  thereof,  in  so  far  as 
they  affect  her,  and  claimed  her  dower  in  the  real  estate  of 
which  he  died  seized.  This  consisted  of  a  tract  of  land  in  Wirt 
County,  some  parcels  of  land  in  Wood  County,  the  home  place 
in  the  city  of  Parkersburg  and  another  piece  of  city  property. 
Knowing  himself  to  be  heavily  indebted,  the  testator  directed 
his  executor  to  sell  all  of  his  real  and  personal  property,  ex- 
cept the  home  place,  and  convert  the  same  into  cash,  which, 
so  far  as  necessary,  was  to  be  applied  to  the  discharge  of  his 
indebtedness.  Part  of  the  home  place,  about  three  and  one- 
half  acres,  was  used  for  the  purposes  of  a  partnership  busi- 
ness conducted  by  the  testator  and  one  of  his  sons,  C.  P. 
Dudley,  the  firm  name  being  J.  W.  Dudley  and  Son.  They 
were  florists  and  their  greenhouses  were  located  on  that  por- 
tion of  the  home  place.  The  whole  of  the  home  place  was 
incumbered  by  a  debt  of  $10,000.00,  secured  by  a  deed  of  trust 
in  which  the  wife  had  joined.  This  debt,  with  its  interest, 
was  ascertained  in  this  cause  to  be  $11,823.33,  and  the  un- 
secured personal  debts  of  Dudley  were  found  to  be  $13,589.30, 
making  his  entire  indebtedness  $25,412.62.  The  stipulation 
filed  for  the  purpose  of  the  appeal  shows  the  existence  of  a 
firm  debt  amounting  to  $3,064.58,  which,  added  to  the  personal 
indebtedness  of  J.  W.  Dudley,  makes  $28,477.21,  as  the 
aggregate  of  personal  and  firm  indebtedness  for  which  the 
estate  is  liable. 

As  to  all  the  real  estate  except  the  home  place,  the  widow 
elected  to  take  her  dower  in  money,  but  asserted  her  right  to 
have  dower  in  kind  in  the  home  place,  so  assigned  as  to  include 
the  mansion  house,  if  it  should  be  possible,  in  view  of  the  in- 
debtedness of  the  estate,  so  to  allow  it  to  her. 

The  real  estate  other  than  the  home  place  was  sold  sepa- 
rately for  the  following  amounts,  respectively:  The  Wirt 
County  land  $2,218.83,  the  First  Street  property  in  Parkers- 
burg $915.00,  and  parcels  in  Wood  County,  other  than  the 
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home  place,  $1,673.00.  Out  of  the  aggregate  of  this  amount, 
the  widow  was  entitled  to  about  $960.00,  on  account  of  her 
dower,  leaving  about  $3,850.00  to  apply  on  the  indebtedness. 
At  the  tiniQ  the  commissioner  made  up  his  report,  there  was 
in  the  hands  of  the  executor  $1,869.38  which  had  been  derived 
from  the  personal  estate.  Neither  then,  nor  at  the  date  of 
the  sale,  nor  at  this  time,  so  far  as  the  record  shows,  had  the 
financial  condition  of  the  firm,  J.  W.  Dudley  and  Son,  been 
ascertained,  and  what  amount  coming  from  that  source  will 
be  available  for  relief  of  the  real  estate  is  not  known.  But, 
under  a  decree  of  sale,  made  and  entered  on  the  10th  day  of 
June  1913,  providing  for  the  sale  of  the  firm  property  and 
the  home  place,  the  former  sold  for  the  sum  of  $22,850.00  and 
the  three  and  one-half  acres  of  the  home  place,  covered  by 
the  greenhouses  of  the  firm,  for  $9,500.00,  a  total  of  $32,350.00. 
At  that  sale,  the  widow  offered  $4,000.00  for  the  home  place, 
but  her  bid  was  rejected,  and,  it  was  subsequently  sold  to 
Lysander  Dudley  and  William  Dudley,  sons  of  the  testator 
and  beneficiaries  of  his  will,  for  the  sum  of  $7,000.00. 

In  view  of  these  facts  and  upon  the  assumption  of  non- 
existence of  firm  indebtedness,  other  than  the  $3,064.58  to 
which  reference  has  been  made,  the  widow  filed  a  petition  in 
which  she  again  prayed  assignment  of  her  dower  in  kind  in 
the  home  place.  In  it,  she  set  forth  a  calculation,  based  upon 
the  facts  herein  stated  and  others  claimed,  by  which  she 
endeavors  to  show  sufficient  assets,  exclusive  of  the  proceeds 
of  the  six  and  one-half  acres,  to  pay  all  of  the  indebtedness 
and  thus  make  possible  the  assignment  of  her  dower.  The 
proceeds  of  the  firm  assets,  less  the  firm  debt  of  $3,064.58, 
amount  to  $19,785.32,  one-half  of  which,  $9,897.76,  would  be 
available  for  the  purpose,  provided  there  are  no  other  firm 
debts.  To  this  must  be  added  the  proceeds  of  the  three  and 
one-half  acres,  $9,500.00  and  the  $3,850.00,  derived  from  the 
sale  of  other  real  estate,  after  deduction  of  the  dower  interest 
therein.  This  would  make  something  over  $23,000.00  and 
leave  for  expenses  of  the  suit  the  fund  in  the  hands  of  the 
executor,  derived  from  the  personal  estate,  amounting  to 
about  $1,700.00.  The  petition  further  claims  two  of  the  debts 
amounting  to  $1,215.59  had  been  paid,  that  L.  Dudley  is 
liable  for  nearly  $900.00,  part  of  two  of  the  other  debts, 
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William  Dudley  for  $1,194.25,  part  of  another  debt,  and 
Albert  6.  Dudley  for  $605.61,  part  of  another,  and  that  still 
other  debts,  amounting  to  about  $500.00,  will  ultimately  be 
paid  by  other  solvent  persons,  so  that  the  indebtedness  will 
be  reduced  to  about  $21,000.00.  The  court  refused  the  relief 
prayed  for  in  the  petition.  Later,  the  commissioners  reported 
that  they  had  been  offered  $3,255.00  by  the  widow,  for  three 
lots,  including  the  mansion  house,  and  $3,575.00,  by  another 
party,  for  the  residue  of  the  six  and  one-half  acres,  and  that 
they  had  sold  both  to  Lysander  Dudley  and  William  Dudley 
for  the  sum  of  $7,000.00.  Thereupon  ^Irs.  Dudley  excepted 
to  the  report  of  the  sale,  assigning,  as  grounds  for  her 
exceptions,  error  in  decreeing  the  sale,  without  first  having 
set  off  her  dower  to  her,  refusal  of  the  court  to  assign  her 
dower  or  provide  for  the  payment  of  a  sum  in  gross  in  lieu 
thereof,  before  ordering  the  sale.  But  the  court  overruled 
her  exceptions  and  confirmed  the  sale  of  the  six  and  one-half 
acres  for  $7,000.00  and  also  the  sale  of.the  other  parcels  of 
land. 

In  a  later  decree,  the  basis  of  ascertainment  of  the  gross 
sum  to  be  paid  to  the  widow,  on  account  of  her  dower  in  the 
home  place,  was  stated  as  follows:  **The  costs  of  suit  and 
expenses  of  sale  shall  be  first  provided  for  and  paid  and  the 
residue  of  the  proceeds  of  the  real  and  personal  estate  of 
J.  W.  Dudley  except  from  said  home  place,  shall  be  paid 
pro  rata  on  all  the  debts  of  J.  W.  Dudley  including  the  mort- 
gage debt  aforesaid  herein  before  decreed  a  lien  on  said  10 
acres.  The  residue  of  said  mortgage  debt  shall  be  paid  out 
of  the  proceeds  from  the  sale  of  said  10  acres  and  the  widow 
shall  have  her  dower  in  cash  in  the  residue  of  the  proceeds 
arising  from  sale  of  said  10  acres  after  said  mortgage  debt  has  * 
been  fully  paid.'' 

The  delay  incident  to  a  full  and  complete  settlement  of  the 
firm  business  and  distribution  of  its  assets  is  urged  as  justi- 
fication of  the  action  of  the  court  in  ordering  the  sale  of  the 
real  estate,  without  having  previously  caused  the  dower  to  be 
assigned. 

Sale  of  all  of  the  real  estate  except  the  home  place,  whether 
the  personal  estate  was  sufficient  to  pay  the  indebtedness  or 
not,  was  proper,  because  the  will  directed  it  to  be  sold.    The 
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facts  disclosed  by  the  record,  at  the  date  of  the  decree  of  sale 
of  the  home  place,  seemed  to  demand  sale  thereof,  for  it  was 
apparent  that  the  proceeds  of  the  personal  estate  and  of  the 
other  real  estate  were  insufficietn  to  pay  the  debts.  But  it 
was  not  apparent,  or  rather  not  certain,  that  the  sale  of  the 
home  place,  free  from  the  widow's  dower  was  necessary,  for 
it  could  not  be  known,  at  that  time,  what  the  three  and  one- 
half  acres  would  bring  or  what  sum  would  be  derived  from 
the  firm  assets.  Nor  could  it  be  determined  in  advance  what 
the  remaining  six  and  one-half  acres  would  bring,  when  sold 
subject  to  dower  or  free  from  dower.  The  delay  incident  to 
the  realization  of  additional  money  from  the  firm  assets  is 
relied  upon  as  another  ground  of  justification  of  the  sale  of 
the  land  f re§  from  dower. 

As  to  the  widow's  right  in  land  incumbered  by  mortgage 
or  deed  of  trust,  by  the  joint  action  of  the  husband  and  her- 
self, the  decisions  of  this  court  and  of  the  Virginia  court, 
before  the  separation  of  the  state,  are  somewhat  indefinite. 
The  exact  question  presented  here  seems  never  to  have  been 
passed  upon.  In  HetJi  v.  Cocke  and  Wife,  1  Rand.  344,  the 
mortgaged  land  had  been  sold,  the  debt  satisfied  out  of  the 
proceeds  and  the  residue  paid  to  the  guardian  of  the  infant 
children  of  the  deceased  mortgagor,  before  the  widow  made 
any  attempt  to  assert  her  claim  to  dower  in  the  land.  Having 
ascertained  and  determined  that  her  dower  right  had  attached 
to  the  equity  of  redemption  only,  the  court  denied  her  relief, 
on  the  ground  of  waiver  by  delay  and  non-assertion  of  her 
claim,  which  was  declared  to  be  merely  an  equitable  one.  The 
opinion  of  the  court  delivered  by  Coalter,  Judge,  concludes 
as  follows:  *'0n  the  whole,  therefore,  although  her  right  to 
dower  in  this  case  is  given  to  her  by  law,  and  so  far  may  be 
considered  a  legal  right,  yet  it  is  a  right  of  such  a  nature,  that, 
as  to  the  appellant,  it  could  only  be  asserted  in  a  court  of 
equity,  under  the  power  thus  to  permit  redemption,  after 
the  forfeiture  of  the  legal  estate  at  law ;  and  this  right  to  an 
equitable  interposition,  she  may  waive  or  abandon,  as  I  think 
she  has  done  in  this  case.''  In  Wilson  et  al,  v.  Davisson,  2 
Rob.  384,  the  widow  claimed,  against  the  purchaser,  dower  in 
the  land  which  had  been  sold  to  satisfy  a  vendor's  lien  for 
purchase  money,  and  the  court  denied  her  right  to  dower  and 
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also  her  right  to  charge  the  land,  in  his  hands,  with  the  value 
thereof.  The  ruling  in  that  ease  was  afterwards  modified  by 
statute  so  as  to  permit  the  widow  to  charge  the  lands  in  the 
hands  of  the  purchaser  with  the  value  of  her  dower  in  the 
surplus  of  the  proceeds  of  the  sale.  Our  statute  also  sub- 
ordinates dower  to  claims  for  purchase  money.  Code,  ch.  65 
sec.  31 ;  Roush  v.  Miller ,  39  W.  Va.  638 ;  Blair  v.  Mounts,  41 
W.  Va.  706.  While  that  statute  applies  in  terms  to  land  bona 
fide  sold  in  the  life  time  of  the  husband  to  satisfy  a  lien  or  in- 
cumbrance thereon,  created  by  a  deed  in  which  the  wife  has 
united,  or  for  purchase  money  thereof,  whether  she  united  or 
not,  or  created  before  the  marriage  or  otherwise  paramount 
to  her  claim,  the  same  rule  governs,  in  the  case  of  a  purchase 
money  lien,  though  the  land  is  not  sold  in  the  iife  time  of 
the  husband.  Roush  v.  Miller^  cited.  Gilliam  v.  Moore,  4 
Leigh  30;  Martin  v.  Smith,  25  W.  Va.  580;  Sinnett  v.  Cralle, 
4  W.  Va.  600. 

A  purchase  money  lien  is  readily  distinguishable  from  one 
created  to  secure  an  ordinary  debt,  and  the  courts  do  not 
hesitate  to  emphasize  the  grounds  of  distinction.  To  allow 
a  wife  dower  in  land  that  has  not  been  paid  for  to  the  exclus- 
ion of  the  lien  for  purchase  money  would  be  flagrantly  in- 
equitable and  unjust.  Therefore  the  law  denies  her  participa- 
tion except  as  to  the  surplus  of  the  proceeds  of  sale,  when  the 
land  has  been  sold  or  is  about  to  be  sold.  The  purchase  money 
debt  directly  and  obviously  represents  the  land,  or  a  portion 
of  it,  and  stands  in  the  place  of  the  land.  To  the  extent 
thereof,  the  vendee  lacks  beneficial  ownership.  This  doctrine 
exists  independently  of  the  statute  and  was  asserted  before 
it  was  passed.  But,  as  to  other  debts,  the  rule  differs  in  con- 
formity with  the  altered  circumstances. 

In  the  interest  of  perspicuity,  the  purpose  and  eflPect  of 
this  statute  will  be  defined,  before  the  inquiry  here  involved 
proceeds  further.  Its  own  terms  import  inapplicability  under 
the  circumstances  here  disclosed.  It  creates  and  defines  the 
right  of  the  widow  in  land  sold  in  the  lifetime  of  her  husband, 
while  her  dower  is  contingent  and  her  right  inchoate  and  un- 
vested. Not  a  word  in  it  suggests  intent  to  make  it  apply  to 
a  right  of  dower,  vested  and  consummated  by  the  death  of 

the  husband.     The  two  situations  are  redically  and  vitally 
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different.  When  a  sale  is  made  in  the  lifetime  of  the  hus- 
band;  whether  in  the  exercise  of  a  power  of  sale  in  a  mortgage 
or  deed  of  trust,  or  under  a  decree  enforcing  the  lien  thereof 
or  a  vendors  lien,  it  cannot  be  known  whether  the  wife  will 
outlive  the  husband  and  become  entitled  to  dower.  At  such 
time,  she  has  no  absolute  right  of  dower  in  either  the  legal 
or  the  equitable  estate  and  may  never  have.  The  sale  destroys 
the  husband's  possession  and  title  and  the  land  passes  into 
the  hands  of  a  purchaser  whose  title  may  or  may  not  be 
complete  and  unencumbered  at  the  death  of  the  husband. 
Moreover  the  sale  contemplated  is  one  made  to  satisfy  a  lien 
paramount  to  the  right  of  dower,  not  judgment  liens.  Even 
though  the  sale  be  a  judicial  one,  there  may  be"  no  occasion 
for  a  settlement  of  the  debtor's  estate.  Hence  it  does  not 
necessarily  involve  the  application  of  principles  governing  the 
decree  in  the  case  if  a  sale  made  in  the  course  of  the  settlement 
of  the  estate  of  a  decedent. 

The  statute  had  its  origin  in  legislative  opinion  as  to  what 
is  equitable  and  just  between  the  widow  of  husband  whose 
land  was  sold  in  his  life  time,  to  satisfy  a  lien  paramount  to 
her  right,  and  the  purchaser  at  such  sale,  and  was  passed  only 
to  effectuate  that  view,  not  to  determine  or  define  her  right 
of  consummate  dower,  in  the  case  of  a  sale  made,  among  other 
things,  to  satisfy  such  lien,  after  his  death.  The  decision  in 
Wilson  et  al.  v.  Davisson,  2  Rob.  384,  denied  the  widow  any 
right  at  all  against  the  purchaser  of  the  husband 's  lands  sold 
in  his  life  time  to  satisfy  a  vendor's  lien.  Then  the  Virginia 
General  Assembly  passed  the  statute,  declaring  that,  in  such 
case  as  well  as  any*other  in  which  a  sale  should  be  made  in 
the  lifetime  of  the  husband,  to  satisfy  any  lien  paramount  to 
the  right  of  dower,  the  widow  should  have  dower  in  the  sur- 
plus, the  excess  of  the  proceeds  of  the  sale  over  the  lien 
debt.  This  was  the  object  of  the  statute  and,  under  a  well 
settled  rule  of  construction,  a  statute  does  not  extend  or 
operate  beyond  the  accomplishment  of  the  purpose  which 
gave  it  birth,  in  this  instance,  remedy  of  the  defect  in  then 
existing  law,  working  out  inequitable  results  under  given  cir- 
cumstances. Such  was  the  view  thus  expressed  by  Judge 
Staples,  in  Robinson  v.  Shacklett,  29  Gratt.,  99:  '*The  object 
of  the  statute  seems  to  be  to  provide  for  a  case  in  which  the 
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land  is  sold  in  the  lifetime  of  the  husband,  when  the  wife  has 
a  mere  contingent  right  of  dower."  And  it  has  been 
emphasized  in  Holden  v.  Boggess,  20  W.  Va.  62  and  Russell  v. 
Caxjivood,  54  W.  Va.  241. 

Laying  this  statute  out  of  view  as  being  inapplicable  and 
returning  to  the  principal  inquiry,  the  difference  between  a 
purchase  money  lien  and  a  lien  for  a  debt  upon  a  considera- 
tion foreign  to  the  purchase  of  the  land  on  which  it  is  secured 
must  be  observed.  In  the  former  case  dower  is  deemed  never 
to  have  attached  to  anything  except  the  excess  of  the  value  of 
the  land  above  the  unpaid  purchase  money  debt.  WUson  et  al. 
v.  Davvssori,  2  Rob.  384 ;  Hunter  v.  Hunter,  10  W.  Va.  321 ; 
Martin  v.  Smith,  25  W.  Va.  580. 

]\Ioney  borrowed  by  the  husband,  for  general  purposes  and 
secured  upon  the  land,  does  not  in  any  sense  represent  the 
land  or  stand  in  its  place.  Neither  he  nor  the  creditor  expects 
the  money  to  be  paid  out  of  the  land.  The  lien,  in  such  case, 
is  no  more  than  a  security.  In  such  case,  the  inchoate  right 
of  dower  attaches  to  the  land  in  its  entirety  and  is  later  con- 
ditionally released.  Of  such  a  debt,  the  court  said  in  HetJi  v. 
Cocke  and  wife,  cited :  *  *  If  she  parts  with  her  dower  by  join- 
ing in  a  mortgage  after  marriage,  leaving  only  an  equity  in 
her  husband,  and  which  enures  to  her  under  the  act,  it  can- 
not be  said  that  it  enures  to  her  as  a  legal  estate,  which  she 
is  entitled  to  assert  without  redeeming;  otherwise,  her  join- 
ing in  the  mortgage  would  pass  nothing.  Surely  in  such  case, 
she  only  has  a  right  to  redeem."  Again  the  court  said:  ''It 
is  not  alleged  in  the  original  bill,  that  she  was  ignorant  of  her 
rights,  or  of  the  proceedings  under  the  mortgage,  or  that  she 
was  able  to  redeem  the  mortgage,  or  that  it  could  have  been 
redeemed  out  of  the  personal  estate."  The  land  had  been 
sold  and  the  widow- was  proceeding  against  the  purchaser. 
She  had  not  set  up  any  of  her  equities  in  the  suit.  These 
observations  tentatively  indicate  opinion  on  the  part  of  the 
court,  that  the  widow  is  entitled  to  her  dower  in  the  mort- 
gaged land,  if  the  personal  estate  of  the  husband  is  suf- 
ficient to  pay  the  debt. 

Nothing  inconsistent  with  this  intimation  is  found  in  La^^id 
V.  Shipp,  100  Va.  337,  Wilson  v.  BrancJi,  77  Va.  65,  or  Hoy  v. 
Varyier,  100  Va.  600,  disposing  of  questions  somewhat  related 
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to  the  inquiry  we  have,  and  extensively  relied  upon  in  the 
argument  for  the  appellee.  The  discussion  in  the  opinions  in 
all  of  them  proceeds  upon  the  assumption  of  necessity  of  sale 
of  the  mortgaged  property,  free  from  dower,  to  satisfy  the 
mortgage  debt,  or  probability  of  such  necessity.  Land  v. 
Skipp  decides  no  more  than  that  the  purchaser  of  the  equity 
of  redemption  is  entitled  to  protection  against  the  claim  of 
dower,  by  subrogation  to  the  extent  of  the  encumbrance  on 
the  land,  which  is  superior  to  the  right  of  dower,  so  as  to 
limit  that  right  to  the  surplus.  Wilson  v.  Branch  affirms  the 
right  of  the  widow  to  have  her  dower  in  kind,  if  practicable, 
notwithstanding  her  joinder  in  a  deed  of  trust  securing  a 
debt  thereon.  Hoy  v.  Vamer  makes  the  widow  contribute  to 
tKe  redemption  of  the  land  by  the  heirs,  when  she  has  united 
in  the  execution  of  the  deed  securing  the  debt,  as  a  condition 
of  her  right  to  dower  in  kind,  when  such  debt  cannot  be  paid 
out  of  the  husband's  estate.  The  debts  having  priority  over 
the  right  of  dower  had  been  practically  paid  with  the  pro- 
ceeds of  the  sale  of  part  of  the  laijd  on  which  there  were  liens 
and  insurance  money  belonging,  not  to  the  husband's  estate 
at  all,  but  to  the  widow  and  children.  Under  such  circum- 
stances, the  widow  was  clearly  not  dowable  in  kind  of  the 
whole  of  the  tract  of  land,  nor  of  any  part  of  it,  and  the 
court  so  decided.  But  for  the  insurance  money,  sale  of  the 
entire  property  to  pay  the  superior  lien  debts  would  have 
been  necessary.  Comparison  of  these  cases  with  our  own 
decisions  in  Laidley  v.  Kline;  8  W.  Va.  218,  and  Martin  v. 
Smith,  25  W.  Va.  580,  reveals  nothing  more  than  the  applica- 
tion of  a  broad  general  principle,  yielding  numerous  equities 
growing  out  of  the  peculiar  circumstances  of  the  individual 
oases,  but  consistent,  nevertheless,  with  legal  right. 

All  of  the  decisions  of  this  court  an<^  of  the  Virginia  court 
concede  to  the  widow  the  right  to  dower  in  kind  in  land  en- 
cumbered by  deeds  in  which  she  has  united,  when  it  is 
practicable  to  assign  it  to  her,  and  a  decree  denying  it  is 
erroneous.  Is  it  legally  practicable  when  the  mortgage  debt 
can  be  fully  paid  out  of  the  personal  estate  of  the  husband 
and  the  proceeds  of  the  sale  of  the  land  subject  to  dower? 
To  this  question,  our  decisions  seem  to  give  no  definite  answer. 
An  affirmative  answer  seems  to  accord  with  an  inference  aris- 
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ing  from  what  tlie  court  said  in  Hoy  v.  Vamery  cited.  Courts 
of  other  states  have  so  held.  Matkewson  v.  Smith,  1  Angell. 
(R.  I.)  22,  25;  Campbell  v.  Murphy,  2  Jones  Eq.  (N.  C),  357; 
Kling  v.  Ballentine,  40  0.  St.  391;  Henegan  v.  HarUee,  10 
Rich.  Eq.  (S.  C.)  285.  A  suggested  relation  of  suretyship 
between  the  husband  and  wife  is  not  at  all  essential  to  this 
conclusion.  She  is  not  liable  for  his  debt  as  surety  or  other- 
wise. She  merely  releases  her  contingent  right  of  dower  in 
favor  of  the  mortgagee,  not  general  creditors,  nor  the  husband, 
nor  his  heirs.  It  is  his  debt,  primarily  payable  out  of  his 
estate.  As  she  is  not  liable  for  any  of  his  debts,  her  equity 
to  have  the  mortgage  debt  paid  out  of  his  estate,  in  relief  of 
her  dower,  is  a  strong  and  manifest  one.  She  relinquishes 
her  dower  as  to  a  particular  debt  of  her  husband,  not  all  *of 
them.  -Both  she  and  the  creditor  expect  him  to  pay  it.  If 
he  does  pay  it,  neither  his  general  creditors  nor  his  prospec- 
tive heirs  are  legally  injured.  If  it  is  paid  out  of  his  estate, 
after  his  death,  there  is  no  legal  injury  to  them,  for  their 
rights  are  limited  to  what  he  legally  and  equitably  owned  at 
the  time  of  his  death.  How  a  general  creditor  or  heir  can 
claim  any  right  under  the  mortgage  or  deed  of  trust  executed 
solely  for  the  benefit  and  protection  of  the  secured  creditor 
has  never  been  demonstrated.  How  they  equitably  obtain  the 
benefit  of  the  relinquishment  of  dower  made  for  his  sole  bene- 
fit, it  is  impossible  to  perceive.  That  creditors  other  than  those 
secured  by  the  deed  of  trust  in  which  the  wife  united  do  not 
get  the  benefit  of  her  release,,  is  manifest.  In  Barbour  v. 
Tompkins,  31  W.  Va.  410,  this  court  so  held.  There  was  one 
such  lien  on  the  land  besides  judgment  liens,  both  prior  and 
subsequent,  and  the  court  declared  the  trust-lien  creditor  had 
the  first  and  only  lien  on  the  contingent  right  of  dower,  and 
ordered  the  land  sold  subject  to  the  dower,  if,  sold  in  that 
way,  it  would  bring  enough  to  pay  the  trust  lien.  How  does 
the  death  of  the  husband,  before  sale,  add  anything  to  the 
rights  of  the  creditors  as  against  the  widow?  It  makes  his 
real  estate  assets  for  the  payment  of  his  debts,  so  far  as  may 
be  necessary,  but  only  his  not  the  widow's.  After  the  dis- 
charge  of  liens,  the  proceeds  are  to  be  applied  pro  rata  on 
general  debts,  and  the  rights  of  heirs  thus  subordinated  to 
those  of  icreditors.    This  being  true,  how  is  it  possible  to  say 
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the  heir  has  an  equity  against  the  widow  by  reason  of  the 
release  of  dower  for  the  purpose  of  a  certain  debt?  The 
general  creditor  has  none  and  the  right  of  the  heir  is  inferior 
to  his. 

Authorities  in  other  jurisdictions  in  which  the  question  now 
under  consideration  and  others  more  or  less  similar  have 
arisen,  disclose  general  principles  controling  the  inquiry  in 
some  of  its  bearings.  The  widow  is  dowable  in  land  subject 
to  a  mortgage  superior  to  her  right,  against  aU  persons  except 
the  mortgagee  and  persons  claiming  under  him.  This  proposi- 
tion is  accepted  everywhere  as  being  fundamental  and  basic* 
Hastings  v.  Stevens,  9  Foster,  29  N.  H.,  564 ;  Cass  v.  Martin,, 
6  N.  H.  25 ;  Rossiter  v.  Cosset,  15  N.  H.  38 ;  Barker  v.  Barker, 
17  Mass.  504;  Snow  v.  Stevens,  15  Mass.  278;  Bolton  v. 
Bullard,  13  Mass.  227;  Wheeler  v.  Morris,  2  Bosworth  (N.  Y.) 
524 ;  Titus  v.  Neilson,  5  Johns,  C.  R.  452 ;  Hatch  v.  Palmer,  58 
Me.  271.  It  is  easy  to  perceive  that  the  heir  may  obtain  the 
benefit  of  the  mortgage  by  purchase  thereof,  or,  what  amounts 
to  the  same  thing,  payment  of  the  debt  and  taking  an  assign- 
ment of  the  mortgage,  or  by  virtue  of  the  doctrine  of  sub- 
rogation, and  thus  hold  under  it.  In  such  cases,  his  right 
would  prevail  over  the  widow's  dower,  but  it  would  be  derived 
from  the  mortgage,  not  from  his  relation  to  the  estate  as  heir. 
To  obtain  her  dower  in  the  land,  as  contradistinguished  from 
a  gross  sum  in  lieu  of  dower,  she  would  have  to  redeem  wholly 
or  partially  as  the  equity  of  the  case  might  be.  Copp  v. 
Hersey,  31  N.  H.  317;  Swaine  v.  Ferine,  5  Johns  C.  R.  482; 
Titus  v.  Neilson,  Id.  452;  MUls  v.  Vav  Vorhis,  23  Barb.  (N. 
Y.)  125;  Woods  v.  Wallace,  30  N.  H.  348 ;  Pi/ncifton  v.  Lester, 
6  Gray,  314;  NUes  v.  Nye,  13  Met.  (Mass.)  135.  Similarly  the 
widow  may  herself  become  owner  of  the  mortgage  and  so  bring 
about  an  anomalous  situation  giving  rise  to  equities. 

Bearing  this  in  mind,  the  requirement  or  suggestion  of  re- 
demption by  the  widow,  as  a  condition  precedent  to  the  right 
of  dower,  found  in  some  of  the  reported  cases,  is  to  be  re- 
garded as  indicative  of  a  burden  in  favor  of  the  mortgagee  or 
some  person  holding  under  the  mortgage,  not  as  one  in  favor 
of  the  heir.  In  Heth  v.  Cocke,  1  Rand.  344,  the  purchaser 
held  under  or  by  virtue  of  the  mortgage,  the  land  having  been 
sold  under  it,  wherefore  the  court  suggested  a  duty  to  redeem. 
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If  the  mortgage  is  extinguished  by  payment  out  of  the 
husband's  estate  before  or  after  his  death,  the  widow  is  en- 
titled to  full  dower  in  the  land.  Hinds  v.  Ballow,  44  N.  H. 
619;  King  v.  King,  100  Mass.  224.  Pajonent  by  an  assignee 
in  insolvency  out  of  the  debtor's  estate  has  been  deemed  an 
extinguishment  of  the  mortgage,  letting  in  the  claim  of  dower. 
Atkinson  v.  Stewart,  46  Mo.  510.  The  contrary  was  apparent- 
ly, but  not  actually,  held  in  Sargeant  v.  Fuller,  105  Mass.  119. 

In  most  of  the  cases,  the  question  settled  upon  these  general 
principles  arose,  not  in  the  judicial  ascertainment  of  rights  in 
the  course  of  administration,  but  out  of  claims  to  dower  in 
land,  set  up  against  the  purchasers  after  sales,  or  against  the 
heirs  after  they  had  paid  the  mortgage  debts  out  of  their  own 
funds,  not  money  derived  from  the  estates  of  the  decedents. 
In  all  of  them,  the  lands  had  actually  been  sold  or  sales 
thereof  free  of  dower,  to  satisfy  the  mortgage  debts,  were 
necessary.  Here  the  estate  will  pay  practically,  if  not  quite, 
all  of  the  debts  and  may  be  sufficient  to  pay  all,  without 
depriving  the  widow  of  any  of  her  dower  in  the  home  place. 

The  general  rule,  giving  the  widow  dower  against  every- 
body except  the  mortgagee  and  those  holding  under  him, 
literally  applied,  would  require  the  mortgage  debt  to  be  paid 
out  of  the  husband's  estate,  even  though  to  do  so  would 
exhaust  the  other  estate  real  and  personal,  and  leave  nothing 
for  either  heirs  or  creditors.  But  it  does  not  seem  to  have 
been  carried  to  that  extent.  An  important  qualification  is 
the  limitation  of  the  rule  to  the  subject  matter  of  the  mort- 
gage, the  land  on  which  it  is.  The  widow's  right  prevails 
over  all  claims  against  that  land,  except  those  founded  on 
the  mortgage,  but  not  over  debts  against  other  lands  of  the 
husband.  If  he  owes  other  debts  and  owns  other  land,  the 
dower  right  does  not  go  so  far  as  to  withdraw  from  the  reach 
of  the  other  creditors  the  other  property  to  which  the  law 
gives  them  resort  for  payment.  Thus  in  Sargeant  v.  Fuller, 
105  Mass.  119,  the  general  creditors  of  the  insolvent  debtor 
had  rights  respecting  his  property  other  than  that  under 
mortgage,  by  virtue  of  the  deed  of  assignment,  which  the 
court  upheld  against  the  claim  for  dower.  Payment  of  all  the 
debts,  including  the  one  secured  by  the  mortgage,  out  of  the 
proceeds  of  all  of  the  debtor's  property,  including  that  under 
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the  mortgage  did  not  extinguish  the  mortgage,  so  as  to  render 
the  widow  dowable  of  the  mortgaged  land  in  the  hands  of  the 
purchaser.  He  held  under  and  by  virtue  of  the  mortgage. 
Had  her  claim  been  asserted  before  sale  and  in  an  equity  suit 
in  which  the  sale  might  have  been  decreed,  her  priority  of  right 
would  no  doubt  have  been  limited  to  the  particular  piece  of 
property  on  which  the  mortgage  was,  for  the  other  property 
was  not  hers.  It  belonged  to  the  husband's  estate  and  was 
subject  to  his  debts.  She  had  a  moral  right  to  discharge  of 
his  mortgage  debt  out  of  his  estate  but  no  legal  right  thereto. 
In  a  sense,  she  was  equitably  his  creditor,  respecting  the  other 
property,  but  certainly  had  no  higher  right  or  equity  as  to  it 
than  other  creditors.  It  was  inferior  because  theirs  was  legal 
and  hers  only  equitable.  Besides,  she  had  permitted  the 
land  to  be  sold  under  the  mortgage  and  then  sought  dower 
as  if  there  never  had  been  a  mortgage  on  the  property. 

Conversely,  the  mortgage  debt  is  a  charge  against  the 
estate  generally.  As  to  the  personal  property,  it  is  a  debt 
equal  in  dignity  with  the  unsecured  debts.  The  widow's 
equity  respecting  the  mortgaged  land  is  as  strong  as  the 
equities  of  general  creditors,  wherefore  they  cannot  require 
payment  of  the  whole  mortgage  debt  out  of  the  mortgaged 
property,  so  as  to  make  the  personal  property,  or  a  larger 
part  thereof  than  would  otherwise  come  to  them,  applicable 
to  the  payment  of  their  debts.  It  is  applicable  to  all  debts 
alike,  the  mortgage  debt  along  with  the  others.  Laidley  v. 
Kline,  8  W.  Va.  218.  No  ground  upon  which  this  order  of 
distribution  of  the  personal  estate  can  be  varied  to  the 
prejudice  of  the  widow  has  been  suggested,  nor  is  any  per- 
ceived. 

Assets  will  not  be  marshaled  to  the  detriment  of  any  person. 
The  marshaling  of  assets  is  a  purely  equitable  doctrine. 
Under  it,  the  rights  of  parties  are  limited  and  varied  only  so 
far  as  is  practicable  without  injury  in  a  material  sense.  Only 
technical,  legal  rights  are  required  to  yield.  McCrum  v.  Lee, 
38  W.  Va.  583 ;  Ball  v.  Setzer,  33  W.  Va.  444 ;  Bank  v.  Wilson, 
25  W.  Va.  242 ;  Wiley  v.  MaJiood,  10  W.  Va.  207. 

The  general  principles  here  adverted  to  were  applied  in 
Creecy  v.  Pearce,  69  N.  C.  67;  the  syllabus  in  which  reads: 
*  *  The  widow  of  a  mortgagor,  as  against  the  legatees  and  next 
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• 
of  kin  as  well  as  against  the  heirs  and  devisees  of  her  deceased 

husband,  has  a  right  to  have  the  mortgaged  land  exonerated 
from  the  mortgage  debts,  but  as  against  his  other  creditors  she 
has  no  such  right.  As  to  them,  she  has  only  the  right  to  have 
the  two-thirds  of  the  land  not  embraced  in  the  dower,  and 
the  reversion  of  the  dower  sold,  and  the  proceeds  applied  to 
the  payment  of  the  mortgage  debt,  and  to  have  the  residue 
of  that  debt,  if  any,  paid  ratably  with  the  other  debts  of  the 
deceased  out  of  the  personal  assets,  and  if  there  still  be  any 
part  of  the  mortgage  debt  unpaid,  it  shall  be  a  charge  on  the 
dower*'.  Except  in  one  particular,  the  conclusion  embodied 
in  this  quotation  accords  with  the  views  indicated  throughout 
this  discussion,  namely,  the  basis  on  which  the  lien  debt 
participates  in  the  distribution  of  the  personal  property. 
Judge  Pearson  adopted  that  shown  in  the  quotation,  under 
the  impression  that  each  method  would  produce  the  same 
result.  It  might  as  regards  the  creditors,  but  clearly  does  not 
as  regards  the  widow;  for,  if  the  personal  property  is  pro- 
rated upon  the  entire  lien  debt,  the  proceeds  of  the  mortgaged 
land  sold  subject  to  dower  will  be  much  more  likely  to  p^y 
the  mortgage  debt. 

The  widow  is  entitled  to  dower  in  kind  in  the  ten  acre  tract 
of  land,  called  the  home  place,  to  be  assigned  out  of  the  six 
and  one  half  acres  thereof,  herein  described,  so  as  to  include 
the  mansion  house,  if  practicable,  if,  after  the  application  of 
the  proceeds  of  the  personal  estate  pro  rata  upon  all  of  the 
debts  including  the  debt  constituting  a  trust  deed  lien  thereon, 
said  lien  debt  can  be  paid  out  of  the  proceeds  of  the  sale  of 
said  ten  acre  lot,  subject  to  the  dower  so  assigned.  If  not, 
it  should  be  sold  free  of  the  dower  and  the  lien  debt  so  reduced 
paid  out  of  the  proceeds  thereof,  if  sufficient,  and  dower 
allowed  the  widow  in  the  surplus,  if  any. 

Unless  it  was  apparent  that  the  home  place  could  not  be  sold 
subject  to  dower  for  a  sum  sufficient  to  pay  the  lien  debt  so 
reduced,  or  that  unreasonable  delay  would  be  occasioned  by 
the  settlement  of  the  personal  estate,  the  dower  should  have 
been  assigned,  as  above  indicated,  before  the  sale  was  ordered, 
and  the  decree  should  have  provided  for  a  test  by  the  offer 
of  sale  as  to  the  possibility  of  realizing  a  sufficient  sum  by  a 
sale  subject  to  dower.    This  was  not  done  and  it  did  not  other- 
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wise  appear  that  a  sufficient  sum  could  not  be  raised  by  a  sale 
so  made.  Nor  does  it  appear  that  the  settlement  of  the 
personal  estate  including  the  testator's  interest  in  the  firm 
assets  would  have  occasioned  unreasonable  delay.  No  part 
of  the  record  indicating  it  has  been  brought  up.  Hence  the 
sale  of  the  six  and  one-half  acres  of  which  complaint  is  made, 
was  erroneous  and  premature. 

As  no  complaint  is  made  of  the  sale  of  the  three  and  one- 
half  acres,  part  of  the  home  place,  it  will  not  be  disturbed, 
and  the  proceeds  thereof,  $9,500.00,  will  be  applicable  to  the 
lien  debt  thereon,  after  distribution  of  the  proceeds  of  the 
personal  estate  among  the  creditors.  If  it  should  be  more 
than  sufficient  to  pay  the  balance  of  that  debt,  the  surplus 
will  go  to  the  other  creditors  or  heirs  or  both,  according  to 
their  legal  rights. 

It  is  unlikely,  in  view  of  the  condition  of  the  estate,  as 
revealed  by  the  statement  of  the  case,  that  any  further  ques- 
tions will  arise.  But  it  is  merely  suggested  here,  not  decided, 
that  the  principles  stated  may  lead  to  the  following  results, 
under  conditions  different  from  those  disclosed  by  the  record : 
If,  after  distribution  of  the  personal  estate  among  the  credit- 
ors, the  proceeds  of  the  sale  of  the  mortgaged  land,  subject 
to  dower,  are  insufficient  to  pay  the  mortgage  debt,  the  widow 
might  elect  to  redeem  as  to  the  balance,  so  as  to  save  her 
dower  in  full;  and,  having  done  so,  might  stand  in  the 
creditor's  shoes,  to  the  extent  of  the  money  paid  by  her,  in 
redemption  of  her  dower  right,  and  be  entitled  to  share  pro 
rata  with  general  creditors,  on  the  basis  of  the  amount  so 
paid  by  her,  in  the  distribution  of  the  proceeds  of  any  other 
real  estate  of  her  husband.  All  authorities,  say  she  may  re- 
deem and  also  that,  by  redemption,  she  does  not  make  the 
debt  her  own.  The  statute  makes  the  real  estate  of  a  decedent 
assets  for  the  payment  of  his  debts.  Why  is  not  the  widow  a 
creditor  to  the  extent  of  the  amount  she  has  paid  on  the  mort- 
gage debt? 

On  reversal  of  the  decrees  of  sale  and  confirmation,  in  so 
far  as  they  relate  to  or  affect  the  six  and  one-half  acre  tract, 
the  title  of  the  purchasers  thereof  will  fall,  since  they  were 
parties  to  the  suit  and  vitally  interested.    Dunfee  v.  CTiUds, 
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45  W.  Va.  155;  Martin  v.  SmitJi,  25  W.  Va.  585;  Buchanan  v. 
Clark,  10  Gratt.  164. 

The  conclusions  stated  make  the  error  in  the  appointment 
of  the  receiver  clearly  manifest. 

The  error  in  the  decree  of  sale,  in  so  far  as  it  relates  to  the 
three  and  one-half  acre  lot  on  which  the  green  houses  are,  has 
been  expressly  waived,  since  it  brought  a  larger  price  than 
was  anticipated  and  will  likely  not  be  included  in  the  portion 
to  be  conditionally  assigned  to  the  widow  for  dower.  Hence 
the  decree  of  sale  and  the  decree  confirming  the  sales  made,  in 
so  far  as  they  affect  the  Sy^  acre  lot  and  the  right  of  dower  in 
the  home  place,  the  decree  of  re-sale  of  said  lot,  the  decree  of 
Oct.  13,  1913,  confirming  the  sale  thereof,  the  decree  of  Oct. 
11,  1913,  adopting  an  erroneous  basis  for  computation  of 
dower  in  money,  and  the  decree  appointing  the  receiver  will 
be  reversed,  the  sale  of  the  6 14  acre  lot  set  aside  and  the  cause 
remanded. 

Reversed  and  remanded, 

Williams,  Judge,  (concurring  in  the  decree,  but  dissenting, 
in  part,  to  the  opinion.  : 
I  concur  in  the  reversal  of  the  decree  because  of  the  error 
in  ordering  a  sale  of  all  the  land,  before  settlement  of  the 
partnership  and  ascertainment  of  the  amount  of  assets  that 
testator's  estate  will  receive  therefrom,  and  application 
thereof  to  the  relief  of  the  incumbered  land.  The  widow's 
dower  and  the  inheritance  of  the  heirs,  in  the  equity  of  re- 
demption, entitled  them  to  that  relief.  I  do  not  concur  in 
that  part  of  the  opinion  which  holds  that  the  widow  is  entitled 
to  have  the  land  incumbered  by  trust  deed  in  which  she  joined 
her  husband,  sold  subject  to  dower,  and,  in  the  event  enough 
money  is  thereby  realized  to  pay  the  balance  of  the  indebted- 
ness, to  have  dower  in  kind,  as  if  no  such  lien  existed.  That 
excludes  the  heirs  whose  equity  in  the  incumbered  land  is  of 
equal  dignity  with  her  own.  She  is  only  entitled  to  dower 
in  the  equity  of  redemption,  or  surplus,  not  in  the  land  itself. 
True  her  right  is  superior  to  all  creditors,  except  vendor's 
lien  creditors,  and  creditors  whose  liens  existed  before  mar- 
riage or  were  created  thereafter  by  mortgage  or  trust  deed  in 
which  she  joined,  and  is,  of  course,  superior  to  the  rights  of 
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the  heir,  so  far  as  payment  of  debts  of  the  estate  is  concerned. 
The  inheritance  is  subject  to  the  rights  of  all  creditors,  while 
dower  is  affected  by  a  certain  class  of  debts  only.  But,  by 
uniting  in  a  mortgage,  the  widow's  dower  in  the  mortgaged 
land,  under  the  doctrine  of  marshalling  assets,  becomes  in- 
ferior to  the  right  even  of  a  general  creditor.  By  uniting  in 
the  mortgage  Mrs.  Dudley  released  her  contingent  right  of 
dower,  which  is  thereafter  a  mere  equity,  not  a  legal  estate, 
and  can  never  become  such  until  redemption.  She  is  entitled 
only  to  dower  in  the  surplus  remaining  after  payment  of  the 
debt  secured  by  the  trust  deed  in  which  she  joined.  She  gets 
it  by  virtue  of  statute,  for  by  the  common  law  the  widow  was 
dowable  in  a  legal  estate  only.  The  fault  I  find  with  the 
opinion  is,  that  it  in  effect  allows  the  widow  dower  as  if  she 
had  never  released  it,  notwithstanding  it  is  necessary  to  sell 
the  greater  portion  of  the  incumbered  land  to  pay  off  the 
incumbrance.  She  commuted  her  dower  in  all  other  lands  of 
her  husband's  estate,  which  were  sold,  and  could  have  applied 
that  money  to  the  discharge,  pro  tanto,  of  the  incumbrance 
on  the  home  place.  If  she  had  done  so  she  would  have  been 
subrogated,  pro  tanto,  to  the  right  of  the  trust  deed  creditor 
as  against  the  heirs.  On  the  other  hand,  the  heirs  had  the 
right  to  discharge  the  lien  and  thereby  be  subrogated  to  the 
lienor's  rights  as  against  the  widow.  The  existence  of  this 
right  is  proo|  of  their  present  equity  in  the  incumbered  land. 
The  wife  was  not  dowable  at  common  law  in  an  equitable 
estate,  and  is  now  dowable  therein  only  by  virtue  of  statute. 
Sec.  17,  Ch.  71,  Code  1913;  Rowton  v.  Rowton,  1  H.  &  M.  92; 
and  Claiborne  and  wife  v.  Henderson,  3  H.  &  M.  322.  Not- 
withstanding that  statute,  passed  in  Virginia  in  1785,  con- 
ferring right  of  curtesy  and  dower  upon  husband  and  wife, 
respectively,  in  trust  lands,  wherein  they  are  the  respective 
owners  of  a  beneficial  estate  of  inheritance,  it  was,  neverthe- 
less, thereafter  held  by  the  court  of  appeals  of  that  state,  that 
the  widow  was  not  dowable  in  the  surplus  remaining  after 
satisfaction  of  a  lien  for  the  purchase  money.  WHson  v. 
Davvison,  2  Rob.  384.  That  decision  was  rendered  by  a 
divided  court  composed  of  three  judges;  and,  in  order  to 
settle  the  question,  the  re  visors  of  the  code  recommended  to 
the  legislature  the  passage  of  an  act  conforming  the  law  to 
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the  majority  opinion.  Revisors  Reports,  p.  565.  The  legis- 
lature, however,  refused  to  pass  the  act  in  the  form  as 
recommended,  and  amended  it,  endowing  the  wife  in  the  sur- 
plus. That  statute  has  come  down  to  us  without  any  material 
alteration.  Sec.  3,  Ch.  65,  Code  1913.  Notice  that  it  was  not 
the  legislative  purpose  to  endow  the  wife  in  the  land,  in- 
cumbered as  therein  described,  but  only  in  the  surplus.  The 
statute  expressly  says,  '*she  shall  have  no  right  to  be  endowed 
in  the  said  land.*'  That  is  exactly  what  the  court  had  decided 
the  law  was  be/ore  the  act  was  passed.  If  the  statute  is 
applicable  only  in  case  a  sale  of  the  incumbered  land  is  made 
in  the  life  time  of  the  husband,  it  necessarily  follows  that  the 
wife  is  not  entitled  to  dower,  even  in  so  much  as  the  surplus, 
in  the  case  of  a  sale  made  after  his  death.  But  I  think  the 
statute  was  intended  to  apply  whether  the  sale  is  made  before 
or  after  the  husband's  death.  His  death  only  consummates 
the  contingent  dower  created  in  the  surplus  by  the  statute, 
the  only  purpose  of  which  was  to  endow  the  wife  in  the  sur- 
plus. If  it  does  not  do  that,  in  the  case  of  a  sale  made  after 
her  husband 's  death,  she  has  not  dower  in  either  land  or  sur- 
plus, because  the  common  law  only  then  applies.  To  limit  the 
application  of  the  statute  to  sales  made  in  the  husband's  life- 
time would  produce  absurd  results  which  the  legislature 
certainly  never  intended.  It  would  cause  the  husband's  death, 
an  event  necessary  to  consummate  dower,  to  defeat  the  con- 
tingent right  of  dower  in  the  surplus,  expressly  created  by 
the  statute. 

To  sell  land  subject  to  dower,  to  satisfy  a  trust  deed  lien  in 
which  the  wife  had  joined,  is  equivalent  to  assigning  dower 
in  the  whole  of  the  land,  as  if  it  had  not  been  released.  By 
joining  in  a  mortgage  or  trust  deed  on  her  husband's  land, 
the  wife  releases  dower  in  all  but  the  equity  of  redemption. 
The  value  of  that  equity  is  the  surplus  remaining  after 
satisfying  the  lien.  If  a  sale  is  not  made  in  the  husband's 
life  time,  the  equity  of  redemption,  being  an  established  in- 
heritance, passes  to  the  heirs,  subject  of  course  to  dower,  and 
entitles  the  heirs  to  redeem.  In  case  they  do  so,  equity  re- 
quires the  widow  to  contribute  ratably  before  she  can  have 
dower  in  the  land.  4  Kent's  Com.,  p.  39;  Gibson  v.  CreJiore, 
5  Pick.  146;  Stvai7i  v.  Peri7ic,  5  John's  Chan.  (N.  Y.)  482; 
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Russell  V.  Austin,  1  Paige,  (N.  Y.),  192 ;  Mills  v.  Van  VoorJiis, 
23  Barb.  125 ;  Bell  v.  The  Mayor,  10  Paige  49 ;  Adams  v.  Hill, 
29  N.  H.  202 ;  1  Jones  on  Mortgages,  Sec.  666 ;  1  Washburn 
Real  Property,  Sec.  396;  1  Schribner  on  Dower,  (2nd  ed.), 
pp.  530  and  531;  Williams  on  Real  Property,  (17th  ed.),  pp. 
378  and  379.  Where  the  wife  has  joined  in  the  mortgage  or 
trust  deed,  she  can  not  claim  dower  in  the  incumbered  land, 
if  the  effect  is  to  defeat  the  husband's  general  creditors.  1 
Washburn  on  Real  Property,  Sec.  396;  Creecy  v.  Pearce, 
Admr,,  69  N.  C.  67;  and  Eossiter  v.  Cossit,  15  N.  H.  38. 
Quoting  from  Judge  Coalter's  opinion  in  Heth  v.  Cooke,  1 
Rand.  344:  **If  she  parts  with  her  dower  by  joining  in  a 
mortgage  after  marriage,  leaving'  only  an  equity  in  her 
husband,  which  enures  to  her  under  the  act,  it  cannot  be  said 
that  it  enures  to  her  as  a  legal  estate,  which  she  is  entitled  to 
assert  without  redeeming;  otherwise,  her  joining  in  the  mort- 
gage would  pass  nothing.  Surely  in  such  case,  she  only  has 
a  right  to  redeem.''  And  in  1  Lomax  Dig.  103,  the  rule  is 
thus  stated:  *'If  the  heirs  redeem,  or  the  widow  brings  her 
writ  of  dower,  she  is  let  in  for  her  dower  on  her  contributing 
her  portion  of  the  mortgage  debt."  In  a  comparatively  recent 
decision  the  supreme  court  of  Virginia  has  reiterated  the  rule. 
Hoy  V.  Varner,  100  Va.  600,  42  S.  E.  690.  The  court  there 
decides:  *' Where  there  was  no  sale  of  the  land  in  the  life- 
time of  the  husband,  as  in  the  case  at  bar,  the  equity  of  re- 
demption descends  to  the  heir,  subject  to  the  widow's  dower; 
but  before  she  can  be  endowed  in  the  whole  land  she  must  pay 
an  equitable  proportion  of  the  liens  or  incumbrances  on  the 
land  paramount  to  her  dower. ' ' 

Approving  HetJi  v.  Cook,  supra,  this  court,  in  Martin  v. 
Smith,  25  W.  Va.  579,  held  that:  **A  widow  is  not  entitled 
to  dower  in  real  estate  subject  to  a  vendor's  lien  except  as  to 
the  residue  after  satisfying  such  lien."  So  far  as  they  affect 
dower,  a  vendor's  lien  and  a  mortgage  or  trust  deed  in  which 
the  Mrife  has  joined,  stand  on  the  same  footing.  In  Barbour  v. 
TkompkinSj  31  W.  Va.  410,  a  case  in  which  land  of  the 
husband  was  sold  to  satisfy  a  trust  deed  in  which  the  wife 
had  joined,  and  also  other  liens  not  affecting  her  dower,  some 
of  which  were  prior,  and  some  subsequent,  to  the  trust  deed, 
this  court  held  that:     **the  wife  has  no  contingent  right  to 
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dower  except  in  the  surplus,  after  the  trust  lien  is  paid  in 
full. ' '  Having  contingent  dower  in  the  surplus  only,  how  is  it 
logically  possible  for  her  to  acquire  dower  consummate  in  any 
more  than  the  surplus,  unless  she  redeems?  In  Sinnett  v. 
Cralle's  Admr.,  4  W.  Va.  600,  it  was  expressly  held  to  be 
error  to  decree  a  sale  of  land  subject  to  dower,  to  satisfy  a 
vendor's  lien.  In  that  case,  as  in  this;  the  sale  had  been 
decreed  after  the  husband's  death,  in  a  suit  to  settle  his 
estate;  and  this  court  reversed  the  decree  for  the  error  com- 
mitted in  decreeing  the  sale  to  be  made  subject  to  doAver.  I 
am  clearly  of  the  opinion  that  the  only  proper  way  to  sell  the 
Dudley  home  place  is  to  sell  it  free  of  dower,  and  let  Mrs. 
Dudley  be  endowed  in  the  surplus,  if  any,  after  payment  of 
all  her  husband's  debts.  The  surplus,  unquestionably,  should 
go  to  the  heirs,  subject  to  dower.  Mrs.  Dudley  is  entitled  to 
dower  in  the  surplus  of  sales  of  the  whole  of  the  home  place, 
that  part  heretofore  sold  as  w^ell  as  the  part  to  be  hereafter 
sold. 


CHARLESTON. 

Miller  v.  Miller  et  al. 

Submitted  May  22,  1915.     Decided  May  25,  1915. 

1.  Marriage — Proof — Matrimonial  Habit  andBeimte — Suit  for  Dower. 

In  a  suit  for  dower,  wherein  it  is  denied  that  the  claimant  is 
widow,  direct  evidence  of  the  marriage  is  not  necessarily  requisite. 
Proof  of  matrimonial  habit  and  repute  may  suffice  to  raise  a  pre- 
sumption sufficiently  establishing,  in  the  absence  of  rebuttal,  that 
the  parties  were  lawfully  married,     (p.  353). 

2.  Same — Recognition  of  Validity — Dower. 

As  a  general  rule,  a  marriage  contracted  in  another  state  pursuant 
to  the  law  thereof,  though  not  according  to  our  law,  will  be  recog- 
nized so  as  to  entitle  a  widow  to  dower  in  lands  in-  this  state,  (p. 
355). 

3.  Wills — Failure  to  Benounce — Waiver  of  Bight  of  Dower. 

A  widow  is  not  barred  of  her  dower  right  for  failure  to  renounce 
a  will  of  her  husband  which  makes  provision  for  her,  unless  from 
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the  will  the  intention  clearly  appears  that  the  provision  is  in  lieu  of 
dower,     (p.  355). 

Appeal  from  Circuit  Court,  j\Iason  County. 
Suit  by  Lavinia  Miller  against  Harry  T.  Miller  and  others. 
From  a  decree  for  plaintiff,  defendants  appeal. 

Affirmed. 

T,  J.  Bryan,  C.  E,  Copen,  and  E,  S.  Doolittle,  for  appellants. 

Cherington  &  Cromleijf  and  Somerville  &  BomervUle,  for 
appellee. 

Robinson,  President: 

Is  Lavinia  IMiller,  the  plaintiff,  entitled  to  dower  in  land 
of  which  Henry  L.  Miller  died  seized  and  possessed?  This  is 
the  sole  question  presented  by  the  appeal.  As  against  those 
to  whom  Henry  L.  Miller  devised  the  land,  the  plaintiff  prays 
an  assignment  to  her  of  dower  therein,  alleging  that  she  is  his 
widow.  The  defendants  answer  and  deny  that  the  plaintiff  is 
his  widow.  They  assert  that  the  plaintiff  and  Henry  L.  Miller 
were  at  no  time  married.  Upon  this  issue  and  the  depositions 
of  witnesses  submitted  by  the  plaintiff  to  maintain  the  same 
on  her  part,  the  defendants  offering  no  evidence,  the  court 
has  decreed  in  accordance  with  the  prayer  of  the  bill. 

(1)  By  this  appeal  the  defendants  say  that  the  evidence 
does  not  prove  a  marriage.  It  is  true  that  a  marriage  is  not 
directly  proved.  But  circumstances,  conduct  of  the  parties, 
cohabitation  apparently  matrimonial,  and  general  marital 
repute,  so  establish  a  presumption  that  a  legal  marriage  ex- 
isted between  the  parties,  that  it  must  be  taken  as  true  since 
there  is  not  a  word  to  rebut  it.  The  marriage  is  proved  by 
the  matrimonial  habit  of  the  parties,  their  long  cohabitation 
and  mutual  recognition  of  one  another  as  husband  and  wife, 
and  their  pronounced  reputation  as  such.  Neither  the  pro- 
duction of  a  registry  or  certificate  of  the  marriage,  nor  the 
evidence  of  witnesses  present  at  its  celebration,  was  absolutely 
necessary.  Wign^re  on  Evidence,  sees.  268,  1602,  2083,  2505 ; 
2  Greenleaf  on  Evidence,  sees.  460-464;  1  Bishop  on  Marri- 
age, Divorce,  and  Separation,  sec.  928,  et  seq. 

It  appears  that  through  a  long  course  of  years  Henry  L. 
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Miller  lived  with  and  recognized  Lavinia  Miller  as  his  wife 
in  every  way  that  a  man  ordinarily  recognizes  a  woman  as 
his  wife.  In  his  last  wall  and  testament  he  called  her  that  and 
provided  for  her  as  his  wife.  The  habit  of  the  parties  was 
that  of  lawful  husband  ^nd  wife.  Each  at  all  times  admitted 
and  recognized  the  other  to  be  lawful  consort,  even  in  the 
deliberate  execution  of  conveyances.  The  general  repute  was 
that  they  had  been  lawfully  married.  Nothing  appeared  that 
was  inconsistent  with  such  relation.  Shall  we  then  say  that 
all  this  was  false  and  immoral,  simply  because  proof  of  the 
exact  place,  manner,  and  details  of  the  marriage  wfere  not 
proved  by  the  plaintiff?  The  evidence  establishes  a  presump- 
tion which  must  stand  in  the  absence  of  anything  to  overthrow 
it.  The  principle  of  our  holding  in  a  former  case  is  in  point : 
**A  marriage  may  be  proved  by  circumstances,  reputation, 
conduct  of  parties  and  cohabitation,  and  a  presumption  of 
marriage  arising  from  cohabitation  apparently  matrimonial, 
especially  where  the  legitimacy  of  a  child  is  involved,  is  so 
strong  that  it  may  be  overcome  only  by  cogent  proof  on  the 
part  of  him  who  alleges  the  illegitimacy."  Suter  v.  Suter, 
68  W.  Va.  690. 

The  evidence  is  plainly  sufficient  to  prove  that  somewhere 
and  at  some  time  the  parties  were  legally  married,  whether 
the  marriage  was  a  common-law  or  a  ceremonial  one.  What- 
ever the  form  of  marriage  may  have  been,  the  subsequent 
admissions  and  conduct  of  the  parties,  together  with  their 
local  repute,  create  a  presumption  that  the  marriage  was  legal 
by  the  law  of  the  place  where  the  marital  union  began,  It 
may  be,  as  is  argued,  that  it  is  not  proved  that  the  parties 
consummated  a  common-law  marriage,  such  as  is  recognized 
by  the  laws  of  Ohio,  where  they  resided.  Nevertheless,  the 
evidence  is  sufficiently  presumptive  to  establish  that  some- 
where and  somehow  the  parties  were  legally  united,  either  by 
consent  or  by  ceremony,  as  the  local  laws  required.  Wigmore 
on  Evidence,  sec.  2505. 

The  mere  fact  that  the  plaintiff  did  not  testify,  does  not 

affect  the  weight  of  the  evidence  offered.     Even  if  under 

our  statute  she  was  competent  as  a  witness  to  the  fact  of  the 

marriage  as  against  the  devisees  of  the  land,  a  question  we 

need  not  decide,  her  testimony  was  not  requisite.    For,  *'in 
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proceedings  for  dower,  the  proof  of  marriage  by  the  register, 
or  by  the  testimony  of  witnesses,  is  not  considered  the  only 
best  evidence  within  the  rule  which  requires  such  evidence 
to  be  produced,  or  its  non-production  accounted  for.  Not- 
withstanding the  existence  of  this  evidence,  marriage  may 
be  proved  by  reputation  and  declarations,  and  may  also  be 
presumed  from  circumstances."  2  Scribner  on  Dower,  (2nd 
ed.)  206. 

(2)  Both  by  the  law  of  Ohio,  where  the  parties  maintained 
their  matrimonial  domicile,  and  by  the  law  generally,  the 
e^^denco  in  this  case  affords  presumptive  proof  of  a  valid 
marriage.  No  matter  where  the  marriage  was  contracted,  or 
what  its  form,  presumptively  from  the  facts  and  circumstances 
proved,  it  was  done  legally  by  the  law  of  the  place.  As  a 
general  rule,  marriage  contracted  in  another  state  pursuant 
to  the  law  thereof,  though  not  according  to  our  law,  will  be 
recognized  so  as  to  entitle  a  wudow  to  dower  in  lands  in  this 
state.  It  is  not  unusual  to  award  dower  to  a  widow  who  was 
legally  married  elsewhere  by  very  different  form  and  require- 
ments than  those  prescribed  by  our  law.  This  is  only  regogni- 
tion  of  the  general  rule  that  *'a  marriage,  valid  or  void  by 
the  law  of  the  place  where  it  is  celebrated,  is  valid  or  void 
everywhere."     2  Kent's  Commentaries,  92. 

(3)  The  will  of  Henry  L.  Miller,  as  we  have  remarked, 
made  provision  therein  for  his  wife.  Though  she  did  not 
renounce  the  will,  this  did  not  bar  her  dower  right.  The  will 
contains  not  a  word  about  the  provision  to  the  wife  being 
in  lieu  of  dower.  No  such  intention  can  be  ascertained  from 
it.  Her  claim  of  dower  is  in  no  way  inconsistent  with  any 
provision  of  the  will.  She  is  entitled  both  to  the  testament- 
ary provision  made  for  her  and  to  dower  in  the  land.  Douglas 
V.  Feayy  1.  W.  .Va.  26;  Shiirnan  v.  Shuman,  9  W.  Va.  50; 
Cunningham  v.  Cunningham,  30  W.  Va.  598;  Sperry  v. 
Sunger,  54  W.  Va.  283. 

The  decree  is  in  every  way  warranted  by  the  record.  It 
will  be  affirmed. 

Affirmed, 
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CHARLESTON. 

First  National  Bank  of  Mannington  v.  Bank  op  Mann- 

INGTON  et  al. 

Submitted  February  23,  1915.    Decided  May  25,  1915. 

1.  Pleading — Declaration — Demurrer  to  Count — Effect, 

Where  a  couot  in  a  declaration  contains  matter  making  a  case 
and  also  matter  divisible  therefrom  upon  which  no  recovery  can  be 
had,  a  demurred  general  to  the  count  as  a  whole  will  not  reach  the 
latter.  To  reach  it  there  must  be  a  demurrer  distinctly  directed 
thereto,     (p.  357). 

2.  New  Trial — Excessive  Verdict — Motion  to  Set  Aside. 

An  illegal  excess  in  a  verdict,  plainly  apparent  from  the  record, 
may  be  challenged  by  a  motion  to  set  aside  the  verdict  as  contrary 
to  law  and  the  evidence,  though  no  demurrer  was  taken  to  a  bad 
portion  of  a  count,  out  of  which  such  illegal  excess  grew,  no  objec- 
tion was  made  to  evidence  admitted  thereunder,  and  no  instruction 
was  asked  to  disregard  such  evidence,     (p.  358). 

3.  Same. 

Where,  on  a  motion  to  set  aside  a  verdict  as  contrary  to  law  and 
the  evidence,  it  is  plainly  apparent  from  the  record  that  the 
verdict  is  illegally  excessive  in  a  particular  amount,  the  court 
should  set  aside  the  verdict,  unless  the  successful  party  chooses  to 
enter  a  remittitur  as  to  the  illegal  excess,     (p.  359). 

4.  Appeal  and  Error — Excessive  Judgment — Dispositio^i  of  Cause. 

In  the  appellate  court,  a  judgment  will  be  reversed  when  the 
record  plainly  shows  that  a  particular  amount  for  which  no  re- 
covery can  be  had  is  embraced  therein,  and  the  action  will  be 
remanded  with  directions  to  the  trial  court  to  allow  the  amount  to 
be  remitted  if  the  party  in  whose  favor  it  is  chooses  so  to  do,  upon 
such  remittitur  to  enter  judgment  on  the  verdict  for  the  residue, 
and  if  no  remittitur  is  entered,  to  set  aside  the  verdict  and  grant 
a  new  trial,     (p.  359). 

(Miller  and  Williams,  Judges,  dissenting.) 

Error  to  Circuit  Court,  Clarion  County. 

Action  in  assumpsit  on  a  negotiable  note  of  the  First 
National  Bank  of  Mannington  against  the  Bank  of  Manning- 
ton  and  others.  Judgment  for  plaintiff,  and  the  defendant 
named  brings  error. 

Reversed  and  rcmaneled  irith  eUrcctions. 
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L,  S.  Schwenckj  M,  M,  Neely^  and  John  A.  Hoioard,  for 
plaintiflf  in  error. 

Harry  Shaw,  for  defendant  in  error. 

Robinson,  President: 

This  is  an  action  in  assumpsit  on  a  $5,000  negotiable  note 
made  by  Bartlett  to  Hendrickson,  endorsed  by  the  payee  to 
Bank  of  Mannington,  and  by  the  latter  to  plaintiflf,  the  First 
National  Bank  of  Mannington.  The  note  was  duly  protested, 
and  the  action  is  one  jointly  against  the  maker  and  endorsers. 
Plaintiff  has  recovered  a  judgment  against  defendants  for 
the  amount  of  the  note,  interest,  protest  charges,  and  the 
cost  of  collection.  Defendant  Bank  of  Mannington  alone 
prosecutes  error. 

Some  of  the  points  raised  are  so  plainly  unsubstantial  as 
to  demand  no  comment.  A  case  like  this  may  be  disposed  of 
mast  properly  by  looking  to  it  in  practical  light.  It  is  quite 
clear  that  defendants  are  liable  to  plaintiff  on  the  note  and 
that  the  action  is  a  meritorious  one.  The  proceedings  in  the 
case  involve  no  error  except  in  one  particular,  the  entering 
of  judgment  on  a  plaiuly  excessive  verdict. 

The  orignal  declaration  contained  only  the  common  counts. 
When  the  case  first  came  to  trial,  plaintiff  saw  fit  to  amend 
its  declaration,  and  leave  was  given  it  to  do  so.  Defendant 
Bank  of  Mannington  obtained  a  continuance.  At  a  later  term, 
plaintiff  filed  an  amended  declaration,  one  containing  the  com- 
mon counts  and  also  a  special  count  directly  pleading  liability 
on  the  note.  A  demurrer  to  this  special  count  was  overruled. 
It  is  said  that  this  was  error.  But  we  find  the  count  good  as 
a  whole.  It  sufficiently  states  a  cause  of  action  for  recovery 
of  the  principal  sum  named  in  the  note,  together  with  interest 
and  protest  charges.  True,  the  count  also  seeks,  by  reason  of 
a  stipulation  in  the  note,  additional  recovery  of  an  attorney 
fee,  or  the  cost  of  collection.  We  have  held  that  the  law  does 
not  warrant  recovery  on  this  score.  Raleigh  County  Bank 
V.  Poteet.  74  W.  Va.  511,  82  S.  E.  332.  But  a  general  de- 
murrer to  the  count  can  not  reaeh  this  insuflficient  phase  of 
the  pleading,  since  a  good  cause  of  action  is  stated  therein. 

The  count  is  good,  though  it  contains  matter  not  good.     It 
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makes  a  case  for  the  recovery  of  the  principal,  interest,  and 
protest  fees.  It  is  not  good  wherein  it  seeks  recovery  of  an 
attorney  fee,  or  the  cost  of  collection.  This  latter  matter  is 
distinct  and  divisible  from  the  other.  Where  a  count  in  a 
declaration  contains  matter  making  a  case  and  also  matter 
divisible  therefrom  upon  which  no  recovery  can  be  had, 
a  demurrer  general  to  the  count  as  a  whole  will  not  reach 
the  latter. ,  To  reach  it  there  must  be  a  demurrer  distinctly 
directed  thereto.    Robreckt  v.  Marling,  29  W.  Va.  765. 

Defendants  oflFered  no  evidence.  Their  motion  to  exclude 
all  of  plaintiflF's  evidence  was  properly  overruled.  The  evi- 
dence proved  liability  on  the  note.  By  no  means  should  all  of 
plaintiff's  evidence  have  been  excluded.  The  evidence  in 
relation  to  an  attorney  fee,  or  the  cost  of  collection,  should 
not  have  been  admitted,  but  no  motion  to  exclude  was  specially 
directed  thereto.  Indeed  no  initial  objection  to  the  admis- 
sibility of  such  evidence  was  specifically  made  and  saved. 

The  motion  to  set  aside  the  verdict  on  the  ground  that  the 
same  was  contrary  to  law  and  the  evidence,  was  well  taken. 
While  upon  the  evidence  there  ought  to  have  been  a  verdict 
for  plaintiff,  still  the  verdict  found  is  illegally  excessive. 
Under  the  law  no  verdict  greater  in  amount  than  the  principal 
of  the  note,  with  interest  and  protest  charges,  could  be  sus- 
tained. The  verdict  returned  included  an  excess  of  $263.16 
over  these,  for  the  cost  of  collection.  This  excess  is  unques- 
tionably illegal,  under  our  holding  in  Raleigh  County  Bank 
V.  Poteet,  supra.  Plaintiff  says,  however,  that  the  evidence 
supporting  the  inclusion  of  this  attorney  fee  was  allowed  to 
go  in  without  objection,  that  defendant  did  not  make  the 
admission  of  this  evidence  grouiid  for  a  new  trial,  and  has 
therefore  waived  the  error  in  admitting  the  same.  But  the 
motion  to  set  aside  the  verdict  as  contrary  to  law  and  the 
evidence  challenged  the  legality  of  the  amount  of  the  verdict. 
The  record  plainly  disclosed  that  the  verdict  was  illegally 
exce.ss.ive.  We  have  observed  how  this  illegal  excess  in  the 
verdict  grew  out  of  bad  matter  in  a  count  in  the  declaration. 
True,  defendants  did  not  demur  thereto,  did  not  specifically 
move  to  exclude  the  evidence  introduced  under  it,  nor  ask 
an  instruction  that  the  evidence  so  introduced  be  disregarded. 
But,   though   defendants  took   none   of  these   courses,   their 
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motion  to  set  aside  the  verdict  avails  in  the  premises — reaches 
the  illegality.  Point  3  of  the  syllabus  in  Rohrecht  v.  Marling, 
supra,  is  here  applicable:  '*If  no  demurrer  be  taken  to  such 
bad  portion  of  the  count,  the  defendant  may  object  to  any 
evidence  as  to  such  matter,  or  he  may  move  to  exclude  such 
evidence,  or  he  may  ask  an  instruction  to  the  jury  to  dis- 
regard such  evidence.  If  he  takes  neither  of  such  courses, 
and  there  should  be  a  general  verdict  against  him,  he  may 
move  to  set  aside  the  verdict;  and,  if  it  clearly  appear  to 
the  court,  that  the  verdict  was  made  excessive  by  the  admis- 
sion of  such  illegal  evidence,  the  court  should  set  aside  the 
verdict  and  grant  a  new  trial;  and,  if  the  evidence  or  facts 
are  certified  on  writ  of  error,  and  the  verdict  clearly  appears 
to  the  appellate  court  to  be  excessive  because  of  the  admission 
of  such  illegal  evidencej  said  court  will  disregard  such  evi- 
dence, reverse  the  judgment  and  set  aside  the  verdict.'' 

The  evidence  in  this  case  shows  definitely  the  amount  of 
a  verdict  that  the  law  would  sanction.  Yet  the  verdict  re- 
turned was  ,$263.16  more  than  that.  On  the  motion  to  set 
aside  the  verdict,  what  should  the  trial  court  have  done?  It 
was  called  thereby  to  observe  that  the  verdict  was  greater 
than  the  la\v  warranted.  Properly,  it  could  do  nothii^  but 
set  aside  the  same  because  of  the  illegality  appearing  on  it, 
unless  a  remittitur  of  the  excess  was  entered  by  plaintiff. 
There  was  definite  data  in  the  evidence  up^n  which  such 
excess  was  ascertainable.  Though  the  court  could  not  force 
a  remittitur  of  this  excess,  its  duty  was  to  set  aside  the  ver- 
dict in  case  plaintiff  did  not  see  fit  to  remit  the  illegal  part. 
11  Enc.  Digest,  Va.  &  W.  Va.  Rep.  862.  In  view  of  all  this, 
the  entering  of  judgment  on  the  verdict  as  a  whole  was  error. 

The  judgment  being  illegally  excessive,  we  must  reverse  it: 
Though  only  one  of  the  defendants  has  complained  on  appeal, 
yet  the  judgment  being  joint  and  all  of  the  defendants  stand- 
ing on  the  same  ground  as  to  it,  it  must  fall  as  to  all.  We 
shall  not,  however,  set  aside  the  verdict,  since  plaintiff  may 
desire  voluntarily  to  remit  the  excess.  The  appellate  practice 
in  such  instance  is  well  defined.  11  Enc.  Digest,  Va.  &  W. 
Va.  Rep.  863.  The  judgment  will  be  reversed  and  the  action 
remanded  with  directions  to  the  trial  court  to  allow  the 
amount  of  the  illegal  excess  to  be  remitted  if  plaintiff  chooses 
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so  to  do,  otherwise  to  set  aside  the  verdict  and  grant  a  new 
trial.  Should  plaintiff  voluntarily  remit  the  excess  of  the 
verdict  over  the  amount  legally  recoverable,  let  the  court 
below  enter  judgment  for  the  residue. 

Reversed  and  remanded  ivith  directions. 

Miller,  Judge,  (dissenting) : 

I  dissent  from  the  majority  opinion  in  this  case,  in  so 
far  as  it  denies  plaintiff  right  of  recovery  for  a  reasonable 
attorney's  fee,  provided  for  in  the  note  sued  on.  I  am  com- 
pelled to  adhere  to  the  views  expressed  in  my  dissenting  note 
in  Raleigh  County  Bank  v.  Poteet,  74  W.  Va.  511.  82  S.  E.  332. 
And  I  am  authorized  to  say  that  Judge  Willl\ms  concurs 
with  me  herein. 


CHARLESTON. 

Ex  Parte  Bornee. 

Submitted  May  11,  1915.    Decided  May  28,  1915. 

1.  Constitutional  Law — Cotisiructian  of  Comiitutional  Provision — 

Common  Law — Judicial  Decision. 

A  constitutional  provision  derived  from  the  common  law  and  con- 
tained in  other  constitutions,  which  has  received  a  settled  construc- 
tion by  judicial  decisions  prior  to  its  adoption,  must  be  interpreted 
in  the  light  of  the  common  law  and  the  general  judicial  acceptation 
of  its  meaning,     (p.  362). 

• 

2.  Criminal  Law — Second  ** Jeopardy" — Immunity  from  Prosecution. 

At  the  common  law  and  under  the  interpretations  in  American 
jurisprudence,  protection  from  second  jeopardy  for  the  same  oflFense 
includes  immunity  from  further  prosecution  where  on  a  valid  indict- 
*  ment  in  a  court  of  competent  jurisdiction  the  accused  is  acquitted 
by  a  jury  regularly  empaneled  and  sworn  to  try  the  issue  of  his 
guilt,     (p.  364). 

3.     Same — Second' Jeopardy — Appeal  by  State. 

Prior  to  the  adoption  of  our  constitution  it  was  the  general 
judicial  acceptation  that  an  appeal  by  the  state  in  a  criminal  case 
involving  life  or  liberty,  after  one  jeopardy  had  attached  by  the 
empaneling  and  swearing  of  a  jury,  was  violative  of  the  principle 
that  one  should  not  twice  be  put  in  jeopardy  for  the  same  offense, 
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and  with  this  meaning  the  inhibition  became  a  part  of  the  constitu- 
tional law  of  the  state,     (p.  365). 

4.  Same — Jeopardy — Legislaiive  Power. 

The  constitutional  amendment  of  1879-80,  having  for  its  purpose 
the  revision  of  the  judicial  department,  did  not,  wherein  it  provided 
that  this  court  should  have  **sucb  other  appellate  jurisdiction  in 
both  civil  and  criminal  cases  as  may  be  prescribed  by  law'',  give 
legislative  power  to  alter  the  originally  understood  meaning  of 
jeopardy  in  the  bill  of  rights,     (p.  366). 

5.  Same — Appeal  hy  State — Second  Jeapordy — Validity  of  Statute. 

Acts  1913,  ch.  13,  sec.  22,  giving  right  of  appeal  to  the  state,  is 
unconstitutional  and  ineffective  in  any  imprisonment  case  wherein 
it  operates  to  put  the  accused  again  in  jeopardy  for  the  same 
offense,     (p.  368). 

6.  Habeas  Corpus — Eight  to  Belief — Imprisonment  Under  Void  Judg- 

ment, 

One  imprisoned  by  the  judgment  of  a  court  which  is  without 
jurisdiction  in  the  premises  because  proceeding  •  under  an  uncon^ 
stitutional  law,  may  be  discharged  by  the  writ  of  "habeas  corpus. 
(p.  369). 

(Judge  Lynch  was  present,  but  took  no  part  in  the  decision,  for 
the  reason,  that  he  was  unable,  on  account  of  illness,  to  partici- 
pate in  the  determination  of  the  case.) 

Habeas  corpus  by  Steve  Bornee. 

Prisoner  discharged^ 

Van  A.  Barrichman,  for  petitioner. 

Fred  0.  Blue,  and  John  T.  Simnis^  for  respondents. 

Robinson,  President: 

We  have  before  us  under  the  original  jurisdiction  of  this 
court,  proceedings  in  habeas  corpus  by  which  Steve  Bornee 
seeks  discharge  from  the  custody  of  the  jailer  of  Monongalia 
County.  The  controlling  facts  are  as  follows:  Bornee  was 
indicted  by  a  grand  jury  in  the  circuit  court  of  the  county 
named,  for  alleged  violation  of  a  certain  provision  of  the 
laws  of  this  State  prohibiting  the  selling  and  handling  of 
liquors.  Acts  1915,  ch.  7.  sec.  31.  He  pleaded  not  guilty 
and  was  put  on  trial  before  a  jury  regularly  empaneled  and 
sworn.  The  trial  proceeded  to  a  verdict,  which  was  that  the 
accused  was  not  guilty.     But  the  court,  on  motion  of  the 
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State,  set  aside  the  verdict  of  acquittal  as  contrary  to  law  and 
the  evidence,  and  awarded  the  State  a  new  trial,  over  the 
objection  of  the  accused.  His  plea  of  the  former  acquittal 
was  rejected,  and  a  discharge  from  further  prosecution  on 
the  indictment  denied  him.  He  was  put  on  trial  before  an- 
other jury.  This  jury  failed  to  agree,  and  the  case  was 
.  continued.  Thereupon  the  accused  was  committed  to  the 
jail  of  the  county,  where  he  has  since  been,  and  now  is,  im- 
prisoned to  answer  the  indictment. 

Our  constitution  forbids  that  one  be  twice  put  in  jeopardy 
of  life  or  liberty  for  the  same  offense.  That  Bornee  is  held 
for  another  trial  under  the  very  indictment  on  which  he  was 
once  acquitted  by  the  verdict  of  a  jury,  is  conceded.  That  it 
is  proposed  to  try  him  again  for  the  same  offense  is  plainly 
apparent.  But  the  statute  under  which  he  stands  indicted 
prescribes  that  the  State  shall  have  the  right  of  appeal  in 
all  cases  arising  thereunder.  Acts  1913,  ch.  13,  sec.  22.  Such 
right  of  appeal,  if  it  exists,  of  course  embraces  the  power  of 
the  trial  court  to  set  aside  a  verdict  of  acquittal.  Is  the 
statutory  right  of  appeal  by  the  State  constitutional  and 
effective  in  Bornee  *s  casef  In  other  words,  will  the  recogni- 
tion of  it  put  the  accused  in  second  jeopardy?  The  answer 
to  this  question  must  depend  largely  on  the  determination  of 
W'hat  the  makers  of  our  constitution  meant  by  the  use  of 
the  word  '* jeopardy'*.  If  they  meant  jeopardy  as  generally 
understood  by  the  common  law  and  the  decisions  of  the  courts 
prior  to  and  at  the  time  of  the  adoption  of  the  constitution, 
the  course  pursued  as  to  Bornee  puts  him  more  than  once  in 
jeopardy.  If  they  meant  by  jeopardy  one  continuous  prase- 
cution  through  to  final  judgment,  even  though  on  appeal  by 
the  State,  it  would  be  otherwise.  That  they  meant  the  former, 
we  can  have  no  doubt.  We  may  venture  to  say  that  the 
latter  idea  was  unknown  in  their  day. 

(1)  The  provision  that  no  one  shall  be  twice  put  in 
jeopardy  for  the  same  offense  is  derived  from  a  principle  of 
the  common  law.  Prior  to  the  formation  of  our  State,  Vir- 
ginia had  ever  maintained  this  common-law  principle,  not- 
withstanding her  constitution  did  not  embrace  it  and  it  was 
not  beyond  the  power  of  legislative  change.    It  seems  needless 

to  say  that  in  English  law  everywhere  the  principle  was 
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known  and  its  meaning  understood.  The  Constitution  of  the 
United  States  embraced  it,  as  did  most  of  the  state  constitu- 
tions. Whether  made  constitutional  or  not,  the  principle  that 
one  shall  not  be  twice  put  in  jeopardy  for  the  same  offense 
had  been  regarded  as  a  safeguard  of  individual  liberty. 
Differences  there  had  been  as  to  minor  questions  arising  from 
its  application,  but  indeed  none  as  to  its  general  meaning  and 
effect.  So  it  stood  when  West  Virginia  was  formed.  The 
makers  of  our  first  constitution  embraced  it  in  the  bill  of 
rights,  thus  deeming  that  it  should  be  put  beyond  the  power 
of  legislative  change.  Art.  2,  sec.  2.  The  provision  without 
change  was  retained  in  our  present  constitution.  Art.  3, 
sec.  5.  From  the  j beginning  of  this  commonwealth,  it  has 
been  as  it  stands  to-day,  constitutional.  Prior  to  its  adoption 
into  our  constitutional  law,  it  had  received  a  settled  construc- 
tion by  the  judicial  decisions  of  our  own  and  other  courts. 
That  construction  was  not  by  any  means  that  jeopardy  meant 
one  continuous  prosecution,  even  through-  appeal  by  the  State, 
to  final  judgment. 

Nothing  appearing  in  a  statute  or  constitution  to  change 
the  generally  accepted  meaning  oi  the  terms  used,  they  must 
be  construed  according  to  the  general  acceptation  of  their 
meaning  at  the  time  they  were  used.  And  says  Judge  Cooley, 
'*it  must  not  be  forgotten,  in  construing  our  constitutions, 
that  in  many  particulars  they  are  but  the  legitimate  successor* 
of  the  great  charters  of  English  liberty,  whose  provisions 
declaratory  of  the  rights  of  the  subject  have  acquired  a  well- 
understood  meaning,  which  the  people  must  be  supposed  to 
have  had  in  view  in  adopting  them."  Constitutional  Limi- 
tations (6th  ed.)  74.  Speaking  of  the  provision  against  a 
second  jeopardy  as  found  in  an  act  of  Congress  relating  to 
the  Philippine  Islands,  the  Supreme  Court  of  the  United 
States  said:  *'In  ascertaining  the  meaning  of  the  phrase 
taken  from  the  Bill  of  Rights  it  must  be  construed  with  ref- 
erence to  the  common  law  from  which  it  was  taken. ' '  Kepner 
V.  Vmted  Stutes.  195,  U.  S.  100.  In  People  v.  Webb,  38  Cal. 
467,  wherein  the  construction  of  the  second  jeopardy  pro- 
vision was  involved  much  as  it  is  here,  the  court  held:  **The 
settled  construction  of  a  constitutional  provision  made  before 
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its  adoption  into  the  Constitution  of  this  State  should  be 
held  as  the  just  interpretation  thereof/' 

The  framers  of  our  constitution  naturally  had  in  mind  the 
Virginia  law  of  the  subject.  But  that  was  not  different  from 
the  American  understanding  that  a  prisoner  was  once  in 
jeopardy  whenever,  upon  a  valid  indictment,  a  jury  in  a 
court  of  competent  jurisdiction  was  regularly  empaneled 
and  sworn  to  try  the  issue  of  his  guilt.  While  we  derived  the 
principle  from  the  common  law  of  our  English  ancestors,  yet 
in  American  jurisprudence  to  the  time  of  the  adoption  of 
our  constitution  there  had  grown  up  a  universally  recognized, 
distinctly  American  doctrine  on  the  subject.  The  principle 
had  received  sanction  as  a  fundamental  one  to  a  degree  un- 
known in  the  English  law.  And  so  with' us  it  still  stands 
to-day.  Jurists  and  publicists  there  now  are  who  attack  the 
logic  of  its  universally  accepted  meaning.  State  v.  Lee,  65 
Conn.  265;  dissenting  opinion  of  Mr.  Justice  Holmes,  in 
Kepner  v.  United  States,  195  U.  S.  134;  5  Journal  of  Crim- 
inal Law  and  Criminology,  16;  8  Harvard  Law  Review,  354; 
20  Id.  319.  Nevertheless,  proposed  innovations  touching  the 
ancient  principle  as  ordinarily  understood,  are  still  most 
jealously  regarded.  See  debates  on  the  bill  for  appeals  by  the 
government  in  criminal  prosecutions.  Congressional  Record, 
59th  Congress. 

(2)  It  must  be  conceded  by  all,  without  citation  to  the 
innumerable  authorities,  that  at  the  common  law  and  under 
the  interpretations  in  American  jurisprudence,  protection 
from  second  jeopardy  for  the  same  offense  included  immunity 
from  further  prosecution  where  a  jury  in  a  court  having 
jurisdiction  had  acquitted  the  accused  of  the  offense.  It  has 
been  universally  understood  that  if,  in  an  imprisonment  case, 
an  accused  is  once  put  on  trial  upon  a  valid  indictment  in  a 
court  of  competent  jurisdiction,  before  a  jury  regularly  em- 
paneled and  sworn,  and  is  acquitted,  he  is  forever  discharsred 
of  the  accusation.  Never  again  can  he  be  prosecuted  for  the 
same  offense.  To  do  so  would  again  put  him  in  jeopardy. 
This  long  recognized  meaning  of  jeopardy  is  the  one  embraced 
in  our  constitutional  provision. 

There  are  other  phases  of  the  general  subject,  some  as  to 
which  there  is  diversity  of  opinion,  but  we  must  confine  our- 
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selves  so  far  as  may  be  to  the  concrete  case  before  us.  Here 
we  have  an  accused  tried  on  a  concededly  valid  indictment 
before  a  court  of  undoubted  jurisdiction  and  acquitted  by  a 
jury  duly  empaneled  and  sworn.  The  offense  charged  is  one 
punishable  by  imprisonment.  Yet  it  is  proposed  again  to  try 
the  issue  of  his  guilt.  Plainly  this  is  violative  of  the  sense  in 
which  the  constitution  uses  the  word  ** jeopardy". 

(3)  Virginia  early  by  statute  gave  the  accused  when  con- 
victed a  right  of  appeal.  But,  though  no  constitutional 
barrier  interferred,  she  never  innovated  on  the  common  law 
by  giving  the  State  the  right  of  appeal  in  a  criminal  case, 
except  in  cases  relating  to  the  public  revenue.  It  must, 
however,  be  remembered  that  the  latter  cases  involved  only 
fines,  not  imprisonment.  In  cases  of  life  and  liberty,  Virginia 
steadfastly  maintained  the  principle  that  one  duly  acquitted 
of  an  offense  should  not  be  haled  to  answer  it  again  in  any 
way.  To  the  time  of  the  making  of  our  constitution  in  1872, 
the  new  State  followed  the  same  understanding  of  jeopardy 
and  has  ever  since  maintained  it.  2  Enc.  Dig.  Va.  &  W.  Va. 
183,  et  seq.  In  the  framing  of  the  constitution  of  West  Vir- 
ginia in  1863  and  1872,  the  right  of  one  to  appeal  when  con- 
victed, was  expressly  guaranteed.  But  no  right  of  appeal  was 
given  to  the  State.  An  appeal  by  the  convicted  person,  under 
the  idea  of  waiver  by  him,  was  not  cqnsidered  inconsistent 
with  the  prohibition  against  a  second  jeopardy.  But  not  so 
as  to  an  appeal  by  the  State.  The  framers  considered  that 
violative  of  the  second  jeopardy  inhibition.  For  in  imprison- 
ment cases,  Virginia  had  always  regarded  an  appeal  by  the 
State  as  being  violative  of  the  principle  against  second 
jeopardy,  ^foreover,  in  Americaii  law  it  was  the  general 
interpretation  that  an  appeal  by  the  State  in  a  life  or  liberty 
case,  after  one  jeopardy  of  the  accused  had  attached  by  the 
empaneling  and  swearing  of  a  jury,  w^as  violative  of  the  prin- 
ciple against  second  jeopardy.  So,  when  the  framers  made 
use  of  that  principle,  they  could  have  meant  only  that  which 
was  its  common  acceptation  in  the  law  of  the  day.  An  en- 
lightening view  of  the  American  cases,  showing  that  the 
common  acceptation  has  always  been  that  an  appeal  by  the 
State  after  jeopardy  has  attached  is  violative  of  the  second 
jeopardy  clause,  is  found  in  the  opinion  of  Mr.  Justice  Gray, 

76  W.  Va. 


366  Ex  Parte 'BoRNEE.  '  [May  1915. 

in  United  States  v.  SangcSy  144  U.  S.  310.  It  is  well  to  read 
the  same  herewith.  And  here  we  may  remark  that  it  is 
significant  to  note  that  the  act  of  Congress  passed  March  2, 
1907,  allowing  appeals  in  criminal  cases  to  the  government 
in  certain  instances,  is  guarded  in  the  end  by  the  following 
proviso :  *  *  That  no  writ  of  error  shall  be  taken  by  or  allowed 
the  United  States  in  any  case  where  there  has  been  a  verdict 
in  favor  of  the  defendant."    34  Stat.  L.  1246. 

It  seems  pertinent  to  quote  here  from  the  opinion  of  Judge 
Green,  in  Moundsville  v.  Fountain,  27  W.  Va.  182,  as  dis- 
closing how  this  court  has  heretofore  regarded  the  effect  of 
the  constitutional  provision  we  have  been  considering:  ''Ac- 
cordingly our  law  provides,  that  a  writ  of  error  lies  in  crim- 
inal cases  to  the  judgment  of  the  circuit  court  in  behalf  of 
the  State,  only  where  the  offence  is  a  violation  of  the  revenue 
laws.  (Warth's  Code,  ch.  160,  §  3,  p.  852-3.)  In  these  cases 
the  punishment  is  a  fine  only.  (Warth's  Code,  ch.  32,  §  3,  p. 
217).  If  the  punishment  had  been  fine  and  imprisonment, 
no  writ  of  error  could  have  been  allowed  the  State.  For,  if 
after  the  accused  has  been  acquitted,  the  State  could  obtain 
a  writ  of  error,  and  by  this  judgment  of  the  appellate  court 
the  decision  of  the  court  below  should  be  reversed,  and  the 
case  sent  back  for  a  new  trial,  it  is  obvious,  that,  if  the  punish- 
ment was  imprisonment,  the  accused  would  be  twice  put  in 
jeopardy  of  his  liberty  in  violation  of  our  bill  of  rights." 

(4)  It  is  urged  that  the  makers  of  our  constitution  did 
not,  by  the  use  of  the  words  enunciating  the  settled  principle 
against  second  jeopardy,  mean  to  foreclose  the  right  of  the 
law-making  body  to  give  right  of  appeal  to  the  State;  for, 
it  is  said  that  in  another  connection  in  the  same  constitution 
they  provided  that  the  Supreme  Court  of  Appeals,  in  addi- 
tion to  jurisdiction  of  an  appeal  by  one  convicted,  should 
have  jurisdiction  of  appeals  by  the  State  in  revenue  cases, 
"and  such  other  appellate  jurisdiction,  in  both  civil  and 
criminal  cases,  as  may  be  prescribed  by  law."  Art.  8,  sec.  3. 
True,-  in  the  original  constitution,  that  of  1863,  these  quoted 
words  appeared  in  relation  to  the  jurisdiction  of  this  court. 
There  they  directly  followed  the  grant  of  appellate  jurisdic- 
tion in  criminal  cases  where  one  has  been  convicted  of  a 
felony  or  misdemeanor.     That  constitution  gave  no  jurisdic- 
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tion  for  appeals  by  the  State  in  revenue  cases,  though  the 
Virginia  statute  prescribing  such  appeals  was  carried  into 
the  statute  law  of  the  new  State.  But  the  words  which  we 
have  quoted  would  not  in  proper  construction  have  the  eflEect 
to  cut  down  the  express  provision  in  the  bill  of  rights  against 
second  jeopardy.  These  are  only  general  words  relating  to 
the  jurisdiction  of  this  court.  The  particular  proviifeion 
against  second  jeopardy  in  the  very  charter  of  individual 
liberties  which  precedes  these  general  words,  can  not  be  said 
to  be  impliedly  altered  in  its  established  conception  by  words 
in  another  connection  which  do  not  expressly  .show  such  an 
intention. 

Moreover,  when  it  came  to  the  framing  of  the  constitution 
of  1872,  these  words,  '*and  such  other  appellate  jurisdiction 
in  both  civil  and  criminal  cases  as  may  be  prescribed  by  law", 
were  omitted.  In  the  matter  of  the  jurisdiction  of  this  court 
the  section  embracing  it  stopped  with  the  grant  of  the  right 
of  appeal  to  one  convicted  for  a  felony  or  misdemeanor.  In 
the  bill  of  rights,  by  the  usual  terms,  and  we  must  think  by 
the  asual  meaning,  the  prohibition  against  second  jeopardy 
was  re-established.  Nowhere  in  the  constitution  of  1872  did 
the  framers  use  these  words  that  are  now  pointed  to  for 
indication  that  the  Legislature  might  later  say  that  jeopardy 
was  not  what  it  had  theretofore  been  considered.  That  con- 
stitution as  originally  framed  and  adopted,  contained  no 
words  that  could  even  remotely  imply  that  the  Legislature 
might  give  anyone  a  right  of  appeal  in  a  criminal  case  other 
than  a  convicted  person.  Pointedly  it  re-established  the  long 
settled  provision  against  second  jeopardy.  It  put  interference 
with  that  provision  unquestionably  beyond  the  power  of  the 
Legislature. 

It  must  be  distinctly  noted  that  the  provision  giving  this 
court  jurisdiction  of  an  appeal  by  the  State  in  revenue  cases, 
*'and  such  other  appellate  jurisdiction  in  both  civil  and  crim- 
inal cases  as  may  be  prescribed  by  law'',  came  into  our  pres- 
ent constitution  only  by  the  amendment  of  1879-80.  The 
purpose  of  that  amendment  was  to  revise  the  judicial  depart- 
ment of  the  state  government.  A  section  of  the  established 
bill  of  rights  could  not  be  impliedly  repealed  by  such  amend- 
ment.    The  former  was  a  particular  provision  relating  to  a 

76  W.  Va. 


368  Ex  Parte  Bornee.  [May  1915. 

distinct  and  fundamental  subject.  We  judicially  know  as  a 
matter  of  State  history  that  the  amendment  was  contemplated 
and  made  by  the  people  not  to  change  the  bill  of  rights,  but 
solely  to  change  the  judicial  department.  Dissatisfaction  with 
the  latter,  by  no  means  with  the  former,  prompted  the  amend- 
ment. It  could  not  have  entered  the  minds  of  the  people  that 
they  were  amending  in  any  way  the  established  bill  of  rights. 
The  amendment  can  have  force  only  so  far  as  the  previous 
particular  provision  against  second  jeopardy  will  permit. 
There  is  no  glaring  or  irreconcilable  repugnancy  between 
them.  The  former  particular  provision  left  standing  does 
not  make  the  later  general  provision  unavailing.  The  amend- 
ment enables  the  Legislature  to  give  an  appeal  to  the  State 
in  a  criminal  case  if  the  appeal  is  of  preliminary  character — 
not  of  the  character  to  put  the  accused  in  second  jeopardy. 
An  example  of  such  legislative  action  will  be  found  in  the 
acts  of  the  recent  Legislature.  Acts  1915,  ch.  69,  sec.  31. 
It  is  only  where  there  are  explicit  words  or  a  total  repugnancy 
indicating  intention  of  repeal  that  a  statute  general  in  its 
terms  will  repeal  the  particular  provisions  of  a  former  statute 
which  are  special  in  their  application  to  a  particular  case  or 
class  of  cases.  Clemens  v.  Board  of  Education,  68'  W.  Va. 
298.  The  same  can  not  be  different  as  to  fundamental  stat- 
utes— constitutions.  The  amendment  of  the  constitution 
whereby  this  court  was  given  ^*such  other  appellate  juris- 
diction in  both  civil  and  criminal  cases  as  may  be  prescribed 
by  law",  did  not  give  legislative  power  to  alter  the  meaning 
of  jeopardy  in  the  bill  of  rights. 

(5)  This  court  is  not  unmindful  of  its  duty  to  sustain 
a  legislative  enactment  where  it  can  be  done  at  all  consist- 
ently with  the  constitution.  But.  observing  this  rule  cauti- 
ously as  we  have,  we  are  brought  to  the  conclusion  that  the 
statute  giving  right  of  appeal  to  the  State  in  all  cases  arising 
under  the  chapter  relating  to  violations  in  the  selling  and 
handling  of  intoxicating  liquors,  can  not  stand  when  it  denies 
to  one  the  protection  afforded  him  by  the  constitutional  man- 
date that  he  shall  not  be  twice  put  in  jeopardy  for  the  same 
offense.  Our  people  plainly  put  it  beyond  the  power  of  the 
Legislature  to  subject  to  a  second  jeopardy  one  charged  with 
an  offense  for  which  he  may  be  imprisoned.     That  policy  is 
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so  a  part  of  our  fundamental  law  that  only  the  people  by 
constitutional  amendment  can  change  it.  It  has  been  said : 
**  Perhaps  we  have  outgrown  the  necessity  of  such  protection 
as  it  gives  against  the  prosecuting  officers;  but  except  where 
there  have  been  statutory  changes  in  states  whose  constitutions 
admit  of  them,  the  prosecution  cannot  appeal,  and  an  appeal 
by  the  prisoner  is  dependent  upon  a  waiver.'*  18  Harvard 
Law  Review,  216.  And  says  Mr.  Bishop:  *' Statutes  provid- 
ing for  rehearings  in  criminal  cases  will  not  ordinarily  be 
interpreted,  and  will  never  have  force,  to  violate  the  consti- 
tutional provision  under  consideration.  If  the  jeopardy  has 
once  attached,  there  can  be  no  second  jeopardy  without  the 
consent  of  the  defendant,  whatever  the  statute  may  direct. 
It  will  apply  only  where  it  constitutionally  may.  Thus,  a 
statute  which,  by  the  device  of  an  appeal  by  the  State,  under 
takes  to  authorize  the  retrial  of  one  acquitted  on  a  valid  in- 
dictment is  void.  Even  where  the  acquittal  was  produced 
by  an  erroneous  direction  of  the  judge  at  the  trial,  it  will 
stand  against  all  doings  for  its  reversal  without  the  defend- 
ant's consent,  whatever  their  forms,  and  from  whatever  source 
proceeding.  But  reversals  before  jeopardy  lare  dHfferent. 
Whether  the  applicant  is  the  defendant  or  the  State,  they  do 
not  prejudice  a  fresh  prosecution."  1  Bishop's  New  Criminal 
Law,  sees.  1026-27. 

(6)  It  has  been  suggested  that  habeas  corpus  does  not 
lie — that  the  remedy  of  the  prisoner  is  by  appeal  for  error. 
That  the  prisoner  may  be  discharged  by  the  writ  of  Jvaheas 
corpus  we  have  no  doubt.  The  coiirt  was  absolutely  without 
jurisdiction  to,  hold  him  again  for  the  same  offense.  It  can 
not  rely  on  the  unconstitutional  legislation  whereby  it  is  said 
the  State  may  appeal  in  such  cases.  No  court  as  well  as  no 
legislature  has  jurisdiction  or  province  to  violate  the  consti- 
tutional inhibition  that  one  shall  not  be  twice  put  in  jeopardy 
for  the  same  offense.  All  orders  and  judgments  of  the  court 
after  the  verdict  of  acquittal  arv  totally  void.  They  can  not 
afford  warrant  for  the  holding  of  Bornee  in  jail.  As  against 
them  he  may  stand  on  the  paramount  guaranty  of  the  consti- 
tution in  his  favor.  The  court's  jurisdiction  over  him  for  the 
offense  charged  ceased  by  the  return  of  a  verdict  of  acquittal. 
Any  further  step  against  him  on  the  indictment  is  void  and 
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without  legal  effect.  That  one  may  be  discharged  from  im- 
prisonment under  any  void  judgment  is  the  established  law 
of  the  land.  Ex  parte  Mooney,  26  W.  Va.  36;  Ex  parte 
MyUus,  61  W.  Va.  405.  That  one  held  for  second  jeopardy 
may  be  discharged  by  the  writ  of  habeas  corpus  is  the  decision 
of  the  Supreme  Court  of  the  United  States  in  Ex  parte  Neil- 
son,  131  U.  S.  176,  wherein  Mr.  Justice  Bradley  says:  **It 
is  firmly  established  that  if  the  court  which  renders  a  judg- 
ment has  not  jurisdiction  to  render  it,  either  because  the 
proceedings  or  the  law  under  which  they  are  taken  are  un- 
constitutional, or  for  any  other  reason,  the  judgment  is  void 
and  may  be  questioned  collaterally,  and  a  defendant  who  is 
imprisoned  under  and  by  virtue  of  it  may  be  discharged 
from  custody  on  habeas  corpus/'  Other  authorities  in  point 
are  Ex  parte  Lange,  18  Wall.  163;  Ex  parte  Siebold,  100 
U.  S.  371;  In  re  Snow,  120  U.  S.  274;  Bailey  on  Habeas 
Corpus,  91,  120,  et  seq. 
An  order  will  be  entered  discharging  the  prisoner. 

Prisoner  discharged^ 


CHARLESTON. 

Habman  et  al  v.  Lambebt  et  al. 

Submitted  Febniary  3,  1915.     Decided  June  1,  1915. 

1.  QuiBTiNO  Title — Right  to  Remedy — Doubtful  Title. 

Where  plaintiff's  legal  title  is  doubtful  because  of  uncertainty  in 
the  identity  and  location  of  land  claimed  by  him,  his  remedy  is  by 
ejectment,  whether  in  or  out  of  possession,  and  not  by  a  bill  to 
remove  a  cloud  from  title,  equity  having  no  jurisdiction  in  such 
case.     (p.  372). 

2.  Equity — Right  to  Relief — Title  and  Boundaries — Parties  in  Posses- 

sion. 

Nor  does  equity  have  jurisdiction  to  settle  title  and  boundaries 
when  plaintiff  fails  to  aver  and  prove  other  valid  grounds  for 
equitable  relief  against  those  in  possession  of  the  land.     (p.  372). 

3.  IjANDLORD  and  Tenant — Possesion  of  Tenant — Change  of  Naiure — 

Secret  Lease. 

If  a  tenant  takes  a  secret  lease  from  another  claiming  to  be  the 
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true  owner,  without  knowledge  of  his  landlord,  the  character  of  his 
possession  will  not  thereby  be  altered,     (p.  373). 

4.     Quieting  Title — Jurisdiction — Possession  Fraudulently  Obtained. 
Possession  fraudulently  obtained  will  not  suffice  to  give  equity 
jurisdiction  to  remove  cloud  from  title  to  real  estate,     (p.  373). 

Appeal  from  Circuit  Court,  McDowell  County. 

Suit  by  W.  P.  Harman  and  others  against  George  W. 
Lambert  and  others.  From  decree  for  defendants,  plaintiffs 
appeal. 

Affirmed. 

Greever  &  Gillespie,  S.  M.  B.  Coulling^  and  J,  W.  Clvap- 
man,  for  appellants. 

Strother,  Taylor  d'  Taylor,  and  Cook,  Litz  &  Harman,  and 
Sanders  d'  Crockett,  for  appellees. 

Lynch,  Judge: 

Plaintiffs,  some  of  whom  are  the  heirs  at  law  of  David  G. 
Sayers,  their  co-plaintiffs  joining  them  because  of  the  existing 
marital  relation,  brought  this  suit,  praying  cancellation  of  a 
deed  made  to  defendants  by  the  heirs  of  H.  C.  Auvil  as  a 
cloud  on  plaintiffs'  title  to  a  tract  of  51  acres  of  land  in 
McDowell  county,  and  for  other  relief  later  referred  to  and 
discussed;  and  from  a  decree  denying  such  relief  and  dis- 
missing their  bill,  plaintiffs  have  appealed. 

Sayers  died  intestate,  seized  and  possessed  of  a  tract  of 
3139  acres,  embracing,  according  to  plaintiffs'  contention,  the 
51  acres  in  controversy.  He  acquired  exclusive  title  to  the 
tract  under  a  decree  of  partition  entered  July  5,  1889,  in 
the  chancery  cause  of  William  A.  Whitley  and  others  against 
Henry  Harrison 's  heirs  and  others,  pursuant  to  the  report  of 
T.  P.  Brewster  and  A.  J.  Beavers,  two  of  the  commissioners 
appointed  for  the  purpose  by  a  decree  entered  at  the  preced- 
ing May  term  of  the  court  having  jurisdiction  of  the  cause. 
On  October  25,  1889,  Sayers,  out  of  lands  other  than  the  tract 
claimed  by  plaintiffs,  conveyed  to  H.  C.  'Auvil  100  acres, 
which  defendants  claim  embraces  the  lands  in  controversy,  the 
title  to  which  descend  to  their  grantors  as  heirs  at  law  of  the 

grantee. 
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The  decree  denying  relief  was  predicated  exclusively  upon 
plaintiffs'  failure  to  establish  by  proof  the  averment  that 
they  were  in  possession  of  the  disputed  area.  Was  the  proof 
introduced  for  that  purpose  suflScient  to  give  jurisdiction  in 
equity  to  dissipate  cloud  on  the  legal  title?  That  the  51 
acres  was  embraced  in  the  deed  from  the  Auvil  heirs  to 
defendant  Lambert,  his  deed  to  the  defendant  Litz  and  others, 
and  their  mining  lease  to  the  defendant  Dry  Fork  Colliery 
Company,  clearly  appears  from  the  testimony  of  the  sur- 
veyors introduced  by  plaintiffs  as  witnesses  in  their  behalf. 
Though  the  bill  charges  fraudulent  inclusion  of  the  disputed 
tract  in  these  several  grants,  they  evidently  w^ere  intended 
to  conform  to  the  Sayers  grant  to  Au^il  and  to  embrace  only 
the  lands  granted  by  that  deed.  There  is  an  entire  want  of 
proof  or  anything  showing  any  intention  to  the  contrary. 
Plaintiffs  did  not  offer  any  evidence  tending  to  impeach  the 
bmia  fides  of  the  parties  to  the^e  conveyances. 

Apparently  acting  upon  the  theory  or  belief  that  their  title 
was  free  from  taint  and  unassailable  on  any  reasonable 
ground,  defendants  early  in  the  year  1909  constructed  a 
building  on  the  51  acres,  and  in  it  as  their  tenant  placed  one 
Joe  Crigger  to  hold  for  them  possession  of  the  lands,  then 
and  perhaps  still  unenclosed.  True,  the  building  was  hastily 
constructed  and  temporary  in  character,  but  not  in  these 
particulars  different  from  many  others  in  mountainous  parts 
of  many  counties  in  this  and  other  states.  But,  whatever  its 
character  and  purpose,  plaintiffs  conceived,  and  in  the  night- 
time carried  into  execution,  the  plan  whereby  they  sought  to 
effect  a  change  in  possession,  by  inducing  defendant's  tenant 
to  exchange  residences  with  his  cousin,  Jim  Crigger,  plaintiffs' 
tenant  on  adjoining  lands,  the  purpose  being  to  secure  for 
themselves  such  possession  as  would  confer  jurisdiction  to 
maintain  this  suit  to  cancel  defendants'  deeds  as  clouds  on 
their  title.  For,  virtually  without  exception,  the  rule  is  that, 
unless  some  other  special  grounds  for  equitable  intervention 
are  averred,  a  holder  of  the  legal  title  to  real  estate  must,  in 
order  to  maintaii>  a  bill'  to  quiet  title  or  remove  cloud,  be  in 
possession  of  the  land  when  the  proceeding  is  instituted. 
Clearly,  such  is  the  requirement  in  this  jurisdiction.  Poling 
V.  Poling.  61  W.  Va.  78;    Whifehouse  v.  Jones.  60  W.  Va. 
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680;  Logan  v.  Ward,  58  W.  Va.  366;  Mills  v.  Oil  Co.,  57  W. 
Va.  255;  Sansom  v.  Blanken^hip,  53  W.  Va.  411;  Christian 
V.  Vance,  41  W.  Va.  734.  Where  the  sole  purpose  sought  is 
the  dissipation  of  such  cloud,  not  only  must  the  bill  aver,  but 
when  denied  the  proof  must  show,  possession  of  the  lands 
affected,  at  the  date  the  proceeding  is  begun. 

Such  possession  plaintiffs  did  not  have  when  they  brought 
this  suit,  if  they  fraudulently  obtained  that  on  which  they 
now  rely,  unless  the  51  acres  are  a  part  of  the  3139  acres; 
because  possession  so  procured  will  not  avail  as  ground  for 
the  maintenance  of  a  bill  quia  timet.  As  an  essential  juris- 
dictional fact,  the  possession  necessary  for  such  relief  in 
equity  must  have  been  acquired  in  a  legal  manner.  Campbell 
V.  Davis,  85  Ala.  56;  Hardin  v.  Jones,  86  111.  313;  Trotter 
v.  Slayton,  41  Ore.  117;  Stark  v.  Storr,  6  Wall.  402;  Gold- 
smith V.  Gilleland,  22  Fed.  865 ;  Collier  v.  Carlisle,  133  Ala. 
478.  So  that  plaintiffs'  effort  to  put  themselves  in  a  position 
to  say  by  their  bill  that  they  had  possession  of  the  lands  in 
dispute  cannot  secure  the  endorsement  or  approval  of  a  court 
of  equity.  Such  endorsement  would  set  at  naught  the  pro- 
visions of  §4,  ch.  93,  Code,  saying:  '*The  attornment  of  a 
tenant  to  any  stranger  shall  be  void,  unless  it  be  with  the 
consent  of  the  landlord  of  such  tenant  or  pursuant  to  or  in 
consequence  of  the  judgment,  order  or  decree  of  a  court*'. 
Construing  this  section,  we  said,  in  effect,  in  Coal  &  Lumber 
Co,  V.  Lumber  Co.,  71  W.  Va.  21,  Voss  v.  King,  33  W.  Va. 
236,  and  Stover  v.  Davis,  57  W.  Va.  196,  among  other  cases, 
that  the  recognition  of  the  title  of  another  than  the  landlord 
who  put  him  in  possession,  or  attornment  to  such  other,  by 
the  tenant  of  an  adversary  claimant,  will  not  interrupt  the 
continuity  of  the  landlord's  possession  except  as  provided 
by  that  section,  unless  with  knowledge  or  notice  the  landlord 
acquiesces  in  the  disloyal  conduct  of  his  tenant;  or,  as  in 
Voss  V.  King,  if  a  tenant  takes  a  secret  lease  or  conveyance 
from  another  claiming  to  be  the  true  owner,  without  the 
knowledge  of  his  landlord,  the  character  of  his  possession 
will  not  be  altered.    32  Cyc.  1341. 

But  plaintiffs  argue  that  as  defendants  were  trespassers  on 
the  51  acres,  their  acquisition  of  the  possession  was  not 
wrongful,  but  legitimate  and  lawful,  and  therefore  not  an 
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infringement  of  the  rule  invoked  by  defendants.  The  inherent 
vice  of  this  argument  is  two-fold.  Plaintiffs'  acquisition  of 
the  possession  was,  as  we  have  seen,  itself  tortious,,  and  viola- 
tive of  the  prior  possession  of  the  defendants  taken  under 
color  of  title.  It  can  not,  therefore,  enure  to  plaintiffs'  bene- 
fit. Kraus  v.  Congdon,  161  Fed.  18.  Again,  the  argument 
assumes  as  true  the  very  fact  in  issue  in  this  case,  namely, 
that  the  51  acres  was  part  of  the  3139  acres,  the  title  to  which 
vested  in  them  as  the  heirs  of  the  prior  owner. 

Of  the  same  character,  and  subject  to  the  same  criticism, 
is  the  further  argument  sought  to  be  impressed  upon  us,  that, 
as  plaintiffs  were  and  continuously  since  the  death  of  Sayers 
had  been  in  possession  of  the  3139  acres,  they  were  also  in 
possession  of  the  51  acres,  because  the  latter  was  a  part  of 
the  Sayers  tract.  As  observed,  this  contention  assumes  as 
true  the  subject  matter  of  the  whole  controversy.  If  the  fact 
be  as  so  assumed,  this  litigation  must  terminate  favorably  to 
plaintiffs ;  for  they  have  had  possession  of,  and  paid  taxes  on, 
the  3139  acrea  and  every  part  of  it  since  the  death  of  their 
ancestor.  But,  as  indicated,  there  exists  a  real  and  substantial 
disagreement  between  plaintiffs  and  defendants  as  to  the 
exact  situs  of  the  51  acres,  and  that  diversity  involves  a  deter- 
mination of  the  question  whether  the  land  in  dispute  falls 
within  the  exterior  boundaries  of  3139  acres  allotted  to  David 
6.  Sayers  in  the  decree  of  partition  in  the  Whitley  suit,  or 
within  the  boundaries  of  the  100  acres  conveyed  by  him  to 
Auvil  by  the  deed  of  October  25,  1889. 

Having  reached  the  conclusion  that  plaintiffs  did  not,  at 
the  institution  of  this  suit,  have  the  possession  deemed  re- 
quisite solely  for  cancellation  of  defendants'  deeds  as  clouds 
on  the  title  to  the  51  acres,  was  there  jurisdiction  on  other 
grounds  alleged  in  the  original  and  amended  bills  to  grant 
such  relief?  Plaintiffs  assign  as  erroneous  the  virtual  refusal 
of  their  claim  for  recovery  of  the  timber  removed  from  the 
land  in  controversy  by  defendants'  vendees.  The  fact  of 
such  sale  and  removal,  while  denied  in  the  answers,  is  sub- 
stantially proved.  But  defendants  contest  the  right  to  such 
recovery,  on  the  ground  of  ownership  under  their  deeds  from 
the  Auvil  heirs.  Surely,  such  relief  alone,  based  as  it  is 
upon  controverted  claims  of  title,  does  not  justify  the  main- 
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tenance  of  the  suit  for  that  purpose.  Were  plaintiffs'  title 
clear  and  unimpeachable,  or  not  contested,  they  might  be 
entitled  to  the  value  of  the  timber,  as  incidental  to  other  relief 
upon  grounds  cognizable  in  equity.  Or,  differently  stated, 
such  recovery  is  allowable  where  equity  has  jurisdiction  to 
grant  other  equitable  relief.  Otherwise,  the  claimants  are 
relegated  to  the  forum  wherein  there  is  a  complete  and. 
adequate  legal  remedy. 

Plaintiffs  also  seek  to  support  equitable  jurisdiction  for  the 
award  of  relief  by  cancellation,  upon  the  averment  that 
defendants  fraudulently  procured  the  inclusion  of  the  lands 
in  controversy  in  the  grant  to  them  by  the  Auvil  heirs,  with 
knowledge  that  the  51  acres  were  not  conveyed  by  Sayers  to 
their  ancestor,  wherefore  his  heirs  had  no  title  to  pass  to 
defendants.  But  this  charge  cannot  avail  for  any  purpose, 
without  evidence  to  support  it;  and  we  find  none  in  the 
record. 

Did  the  prayer  for  an  injunction,  upon  the  mere  proba- 
bility or  inference  that  the  defendant  Dry  Fork  Colliery 
Company  would  proceed  to  mine  coal  under  the  51  acres, 
confer  jurisdiction  in  equity  to  grant  the  relief  prayed  by 
plaintiffs?  Although  equity  has,  under  certain  limitations, 
jurisdiction  to  restrain  a  trespass,  the  only  allegation  in  the 
original  bill  is  to  the  effect  that  defendants  Lambert,  Taylor 
and  Litz  have  leased  the  51  acres,  together  with  other  adjoin- 
ing lands,  to  the  colliery  company  for  the  raining  of  the  coal 
therein,  and  that  it  was  then  engaged  in  operations  on  the 
adjoining  lands,  *'and  will  mine  and  remove  all  the  coal  from 
the  51  acres  unless  restrained  from  so  doing".  Nor  are  the 
averments  of  the  amended  bill  definite  as  to  the  acts  and 
purposes  of  the  company.  The  charge  therein  is  that  the 
company  **is  now  mining  and  removing  coaP'  from  a  mine 
situated  on  such  other  land;  that  it  '*is  asserting  the  right 
to  mine  and  remove  the  coal  from  said  51  acres";  that  its 
operations  are  so  situated  that  ''the  coal  in  said  51  acres 
can  be  mined  and  removed  from  said  mine  now  open  and 
being  operated;  ''that  so  far  as  they  know  or  are  informed" 
the  company  "may  be  now  actually  mining  the  coal"  under 
the  51  acres,  "and  that  if  defendants  are  allowed  to  mine 
and  remove  the  same  they  will  thereby  destroy  the  corpus 
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of  the  estate  and  work  irreparable  injury  to  plaintiffs' \ 
Neither  bill  distinctly  avers  that  the  company  is  engaged  in 
operations  on  the  disputed  tract,  or  that  it  has  threatened  to 
enter  upon  it  for  that  purpose.  However,  admitting  as  suffici- 
ent these  averments  to  show  a  threatened  trespass,  on  the 
land  claimed  by  the  plaintiffs,  they  do  not  say  they  have 
instituted  or  are  about  to  institute  an  action  of  ejectment 
to  settle  their  title  to  the  land,  agreeably  to  the  rule  annaunced 
by  this  court  in  Pardee  v.  Lumber  Co,,  70  W.  Va.  68,  and 
Waldron  v.  Ritter,  70  W.  Va.  470. 

But,  with  more  merit,  plaintiffs  contend  that  the  averments 
contained  in  defendants'  answers  in  the  nature  of  cross- 
bills, that  they  have  title  and  actual  possession  of  the  51 
acres,  and  praying  affirmative  relief  by  the  cancellation  of 
plaintiffs'  title  to  the  tract  should  the  court  be  of  opinion  the 
51  acres  was  part  of  the  lands  conveyed  by  the  Auvil  heirs, 
gave  jurisdiction,  agreeably  to  the  doctrine  asserted  in  32 
Cyc.  1338,  that  a  defendant  who  files  a  cross-bill  to  quiet  title 
thereby  gives  jurisdiction  of  the  whole  controversy,  although 
plaintiff  asking  the  same  relief  as  to  his  title  is  not  in  posses- 
sion of  the  land  encumbered.  But,  after  the  court  had  ex- 
pressed a  purpose  to  deny  plaintiffs'  any  relief  upon  their 
bill,  and  before  the  entry  of  the  decree  now  under  review,  it 
being  entered  upon  a  rehearing  awarded  on  plaintiffs'  peti- 
tion, defendants  moved  to  strike  from  their  answers  any  and 
all  allegations  of  new  matter,  if  any  were  averred,  as  grounds 
for  affirmative  relief  by  way  of  cancellation  of  plaintiffs' 
deeds  as  clouds  on  defendants'  title,  and  for  specific  perform- 
ance of  an  alleged  contract  to  convey  the  lands  in  dispute 
if  not  already  embraced  in  the  100  acres,  which  motion  was 
sustained,  and  such  matter  stricken  from  the  answers,  over 
plaintiffs'  protest  and  objection.  Whether  this  ruling  was 
erroneous,  as  plaintiffs  contend,  it  is  unnecessary  to  decide, 
because  they  were  not  prejudiced  by  it. 

For,  conceding  as  unwarranted  the  withdrawal  of  the  new 
matter  in  the  answers  of  defendants  and  their  prayer  for 
affirmative  relief,  it  is  proper  to  inquire  whether,  under  the 
proof,  equity  has  jurisdiction  to  remove  a  cloud  from  or 
quiet  the  title  of  either  party  to  the  suit.    To  confer  jurisdic- 
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tion  for. such  purpose,  the  title  of  the  claimant  must  be  clear, 
or  reasonably  free  from  complication.  Hitchcox  v.  Morrison, 
47  W.  Va.  206.  '*  Those  only  who  have  a  clear  legal  and 
equitable  title  to  land  connected  with  possession  have  a  right 
to  claim  the  interference  of  a  court  of  equity  to  give  them 
peace  or  dissipate  a  cloud  on  the  title''.  Orlin  v.  Smith,  18 
How.  263.  *'The  bill  can  not  be  maintained  without  clear 
proof  of  the  possession  and  legal  title;  •  *  •  if  his  title 
is  legal,  his  remedy  at  law,  by  action  of  ejectment,  is  plain, 
adequate  and  complete''.  Fi-ost  v.  Spitley,  121  U.  S.  553. 
Wallace  v.  Coal  Co..  58  W.  Va.  449,  says*  plaintiff  must  have 
both  good  title  and  actual  possession  in  order  to  remove  cloud 
from  his  lands.  Equity  has  no  jurisdiction,  upon  the  sole 
ground  of  removal  of  cloud  from  title,  to  try  conflicting  titles 
to  land  at  the  suit  of  one  holding  either  legal  or  equitable 
title,  the  adverse  claimant  being  in  possession.  Davis  v. 
Settle,  43  W.  Va.  17;  Freer  v.  Davis,  52  W.  Va.  1.  Nor  has 
it  jurisdiction  to  settle  title  and  boundaries  when  plaintiff 
does  not  aver  and  prove  other  valid  grounds  for  equitable 
relief  against  defendant.  Watson  v.  Ferrell,  34  W.  Va.  406; 
Kemhle  v.  Cresap.  26  W.  Va.  603;  Hill  v.  Proctor.  10  W. 
Va.  50;   Lavge  v.  Jones,  5  Leigh  192. 

Does  the  case  fall  within  the  limitations  so  prescribed? 
After  stating  that  the  land  granted  is  located  *'on  the  south 
side  of  Dry  fork  of  Tug  river,  adjoining  lands  of  Preston 
Beavers  and  lands  of  said  Sayers  and  said  Auvil,  and  being 
the  lower  part  of  the  lands  sold  to  J.  A.  Mulkey  by  D.  G. 
Sayers  and  Harrison  August  4,  1879,  for  which  they  executed 
their  title  bond,  which  has  since  been  assigned  to  H.  C. 
Auvil",  the  deed  from  Sayers  to  Auvil  further  bounds  and 
describes  the  100  acres  as  *' beginning  at  a  spotted  oak,  cor- 
ner to  100  acres  known  as  the  Harvey  George  tract,  thence 
a  straight  line  up  the  hill  to  a  low  gap  on  top  of  the  ridge 
that  divides  Dry  fork  and  the  Left-hand  fork  of  Lick  branch, 
thence  running  up  said  ridge  with  the  top  thereof  to  the  head 
of  the  Lynn  hollow,  thence  down  a  spur  between  said  hollow 
and  Dry  fork  to  the  division  line  made  by  and  between  Daniel 
Johnson  and  Albert  Sheppard,  former  owners  of  said  land, 
thence  with  said  division  line  to  line  of  said  100  acres,  and 
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with  the  same,  down  the  river  to  the  beginning".  The  proper 
location  of  the  100  acres  depends  upon  the  identification  of 
the  beginning  corner  called  for  in  the  Sayers  deed.  While 
the  civil  engineers  employed  by  plaintiffs,  finding  no  such 
monument,  began  at  a  red  oak  pointed  out  to  them  by  plain- 
tiffs as  the  true  corner  of  the  George  tract  near  what  they  say 
was  the  stump  of  a  spotted  oak  tree,  those  employed  by  defend- 
ants, likewise  failing,  located  the  corner  at  a  poplar  near  a 
small  spotted  oak  tree  about  1900  feet  east  of  the  red  oak  so 
identified  by  the  former.  To  some  extent,  the  proof  tended 
to  support  each  selection  so  made.  But,  while  in  part  the 
several  surveys  coincided,  they  nevertheless  disagreed  not  only 
as  to  the  true  location  of  the  beginning  corner,  but  necessarily 
also  as  to  other  boundary  lines  and  monuments  delimiting 
and  demarking  the  Auvil  100  acres  and  the  actual  acreage  it 
contained,  plaintiffs'  surveyors  fixing  the  quantity  at  about 
60  acres,  defendants  at  109  acres.  However,  from  the  very 
nature  of  the  controversy,  and  in  view  of  the  great  mass  of 
conflicting  testimony,  raising,  as  it  does,  a  doubt  and  uncer- 
tainty as  to  whether  the  land  in  controversy  is  part  of  the 
3139  acres  claimed  by  plaintiffs  or  a  part  of  the  100  acres 
claimed  by  defendants,  and  as  to  whether  plaintiffs  or  de- 
fendants are  the  true  owners  of  the  legal  title,  we  deem  this 
case  one  peculiarily  appropriate  for  jury  determination  in  an 
action  of  ejectment,  and  not  for  a  court  of  equity  upon  a 
bill  to  dispel  cloud  from  the  legal  title,  if  any,  of  either  party. 
In  this  view  of  the  case,  the  ruling  upon  the  motion  to  .dismiss 
parts  of  defendants'  answers  did  not  operate  to  plaintiffs' 
prejudice,  equity  being  without  jurisdiction  in  any  aspect  of 
the  case. 
We  are  therefore  of  opinion  to  affirm  the  decree. 

Affimved. 
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CHARLESTON. 

Remage  v.  Marple  et  al. 

Submitted  March  9,  1915.     Decided  June  1,  1915. 

Principal  and  Sueety — Liability  of  Sureties— Conirihuiion, 

To  become  liable  as  sureties  for  the  same  debt  or  for  the  per- 
formance of  the  same  duties,  it  is  not  essential  that  the  obligors  be 
bound  by  the  same  instrument.  If  sureties,  each  of  them  will  be 
liable  for  the  undertaking,  or  required  to  contribute  thereto  pro- 
portionately, though  bound  by  different  instruments.  And  this 
relation  and  liability  may  arise  by  implication  from  circumstances, 
as  well  as  by  express  agreement. 

• 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  J.  C.  Remage  against  J.  A.  Martin  and  others. 
Judgment  for  plaintiff,  and  defendant  C.  W.  Marple  brings 
error. 

Affirmed. 

Corley  &  Oreen  and  John  B,  Morrison,  for  plaintiff  in  error. 
nines  &  Kelly,  for  defendant  in  error. 

Lynch,  Judge: 

In  September,  1907,  J.  A.  Martin  as  principal,  and  C.  W. 
Marple  as  surety,  executed  to  S.  E.  Perkins  their  note  for 
$575,  payable  in  one  year.  After  its  maturity,  Marple  gave 
notice  under  the  statute  to  Perkins  to  sue  on  the  note,  and 
the  payee  demanded  additional  security.  Martin  then  pro- 
cured from  J.  C.  Remage  as  maker,  and  transferred  to  Per- 
kins, a  negotiable  note  of  December  12,  1908,  for  $500,  pay- 
able to  himself  in  sixty  days.  The  first  note  remaining  un- 
paid, Perkins,  without  instituting  any  action  thereon,  prompt- 
ly sued  on  the  second  note  and  obtained  a  judgment  thereon 
against  Martin  and  Remage,  which  was  satisfied  out  of  the 
proceeds  of  a  sale  of  Remage 's  real  estate.  Thereafter, 
Remage  brought  assumpsit  for  reimbursement,  and  obtained 
a  judgment  against  Marple  alone  for  $322.  Martin,  though 
named  as  defendant,  was  not  served  with  process,  and  did  not 

appear  in  the  action.     As  plaintiff  in  error,  Marple  denies 
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any  liability  to   Remage,   and   assigns  as  erroneous  certain 
rulings  on  instructions. 

The  testimony  may  reasonably  be  deemed  sufficient  to  prove 
that,  when  the  second  note  was  executed,  Martin  promised 
but  failed  to  secure  it  by  deed  of  trust  to  be  delivered  sim- 
ultaneously therewith,  but  took  and  retained  the  note  over 
the  objection  of  Remage,  and  about  three  weeks  before  its 
maturity  transferred  it  to  Perkins  in  order  to  avoid  suit 
against  him  on  the  first  note;  and  that  this  second  note  was 
accepted  by  Perkins,  without  knowledge  of  the  circumstances 
attending  its  execution,  not  in  payment  but  as  additional 
security  for  the  first  note  without  any  express  agreement  as  to 
suspension  of  his  right  of  action  thereon.  Plaintiff  testified 
that  when  he  learned  of  the  transfer  he  protested  to  Martin 
and  demanded  return  of  the  note,  and  also  explained  fully 
to  Marple  all  the  circumstances  attending  its  execution  and 
transfer;  that  Marple  requested  him  to  leave  the  note  with 
Perkins  as  security,  and  assured  him  the  first  note  would 
be  paid  by  Martin,  telling  him  '*just  to  leave  it  there  and 
Martin  w^ould  come  out  and  pay'*  the  original  debt,  **and 
not  to  raise  any  disturbance  about  my  note — it  was  to  keep 
Perkins  off  of  him  and  Martin  at  that  time";  that,  because 
of  such  request  and  assurance  by  ]\Iarple,  he  did  leave  the 
note  with  Perkins  as  such  security.  The  procurement  and 
transfer  by  Martin  of  the  Remage  note  is  admitted  by  ]\Iarple. 
though  there  is  no  proof  that  he  knew  anything  about  either 
transaction  at  the  time  it  took  place.  But  he  denies  he  ever 
had  any  understanding  with  plaintiff  that  the  note  was  to  be 
left  with  Perkins  for  any  purpose. 

Were  Remage  and  ^larple  co-sureties  for  Martin's  liability 
to  Perkins?  Apparently,  the  jury,  in  fixing  the  amount  of 
plaintiff's  recovery,  followed  the  rule  of  contribution,  on  the 
theory  that,  under  the  facts,  such  relation  existed.  Upon  the 
trial,  plaintiff,  in  one  aspect  of  the  case,  contended  he  was 
merely  surety  for  Marple,  by  virtue  of  his  alleged  under- 
standing with  the  latter.  He  requested  and  the  court  gave  an 
instruction  embodying  this  theory  of  liability;  which,  if 
correct  and  sustained  by  proof,  would  have  entitled  him,  not 
to  contribution  merely,  but  to  recovery  of  the  entire  sum  paid 
Perkins,  leaving  INIarple,  who  would  thus  occupy  toward  him 
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the  position  of  principal,  without  right  of  contribution  in  case 
he  had  himself  discharged  the  Martin  debt.  But,  in  argument 
here,  plaintiff  seems  to  have  abandoned  this  position,  and 
now  makes  no  complaint  as  to. the  amount  of  his  recovery. 
That  theory  is,  in  fact,  untenable  under  the  proof.  For,  from 
his  own  testimony,  it  is  clearly  apparent  Remage,  at  the  time 
of  the  execution  of  the  note  by  him  and  of  his  alleged  under- 
standing with  Marple,  relied  on  Martin  to  pay  the  original 
obligation  due  to  Perkins,  with  whom  he  left  the  second  note, 
as  he  claims,  on  the  assurance  by  Marple  that  Martin  would 
pay  the  first  note.  Hence,  the  instruction  mentioned,  while 
not  specifically  objected  to,  was  improper.  However,  as  the 
jury  clearly  were  not  misled  by  it,  but  were  guided  by  in- 
structions fully  and  correctly  presenting  the  theory  of  co- 
suretyship,  the  error  is  now  a  harmless  one. 

Under  the  facts  detailed  and  not  controverted,  the  jury 
reached  a  proper  conclusion.  Judged  by  such  facts,  Remage 
and  Marple  were  co-sureties.  Though  by  different  instru- 
ments, they  had  become  bound  for  payment  of  the  same  debt. 
Marple 's  knowledge  of  the  execution  of  the  note  by  Remage 
as  collateral  security  was  immaterial.  2  Daniell  Neg.  Inst. 
§1340;  Eosfvhaum  v.  Goodman,  78  Va.  121.  Hence,  Remage 
was  entitled,  not  to  subrogation,  but  to  contribution.  **It 
is  well  settled  that,  if  different  persons  are  sureties  for  the 
same  debt,  or  for  the  performance  of  the  same  duties,  each 
will  be  made  to  contribute,  though  they  are  bound  by  differ- 
ent bonds,  and  though  they  knew  nothing  at  the  time  of  the 
obligation  of  each  other.  What  difference  does  it  make  if 
they  are  severally  bound  and  by  different  instruments,  but 
for  the  same  principal  and  the  same  engagement?  In  all 
these  cases,  the  sureties  have  a  common  interest  and  a  common 
burthen.  They  were  joined  by  the  common  end  and  purpose 
of  their  several  obligations,  as  much  as  if  they  were  joined  in 
one  and  the  same  instrument''.  Corpreiv  v.  Boyle,  24  Gratt. 
290.  **If  there  are  two  parties  bound  as  principal  and 
surety  for  a  debt,  and  a  third  party  afterwards,  at  the 
request  of  the  principal,  binds  himself  as  surety  for  the  debt, 
the  two  sureties,  in  the  absence  of  any  agreement  to  the  con- 
trary, become  co-securities  of  the  same  principal,  and  this 
relation   may   be    established    by    implication    from    circum- 
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stances,  as  well  as  by  express  agreement".  Harnsberger  v. 
Yancey y  33  Gratt.    527 ;  see  also  Stovall  v.  Bank,  78  Va.  188. 

It  is  contended  by  defendant  that,  by  giving  the  notice 
provided  for  by  §§1  and  2,  ch.  101,  Code,  he  was  released 
from  all  liability  as  surety.  Written  notice  was  giv^n  to 
Perkins,  as  therein  provided,  about  ten  days  before  the  trans- 
fer of  the  Remage  note,  to  proceed  to  enforce  the  principal 
debt  against  Martin.  But  no  action  was  taken  by  the  cred- 
itor upon  that  obligation.  Instead,  Perkins  chose  to  enforce 
the  note  given  as  collateral  security.  But  the  defense  so 
interposed  fails  for  want  of  proof.  The  statute  does  not 
require  the  ci:editor  to  proceed  against  an  insolvent  debtor. 
The  provision  is  that  he  shall  forfeit  hLs  right  against  the 
surety  if  he  shall  not  within  a  reasonable  time  after  notice 
'*  institute  suit  against  every  party  to  such  contract  who  is 
a  resident  in  this  state  and  not  insolvent".  Solvency  of  the 
principal  obligor  is  essential  to  such  release.  B^xrnes  v. 
Boyers,  34  W.  Va.  303.  Here  there  is  no  proof  whatever  of 
the  solvency  of  Martin.  Indeed,  circumstances  appearing  in 
the  record  strongly  indicate  his  insolvency. 

Again,  as  to  the  further  claim  that  the  taking  of  the  Remage 
note  by  Perkins  was  a  release  of  ^larple,  even  conceding  that 
the  giving  of  that  note  had  the  effect  of  extending  time  by  the 
creditor  on  the  principal  debt  by  suspending  right  of  action 
thereon  until  maturity  of  the  security,  yet  Marple's  request 
and  inducement  to  Remage  to  leave  the  note  with  Perkins,  if 
true,  as  the  jury  apparently  found,  was  a  w^aiver  of  his  right 
to  a  discharge.  **The  right  of  the  surety  to  be  discharged 
by  reason  of  extension  of  time  for  payment  is  a  personal 
privilege,  and  one  which  he  may  waive  by  a  verbal  ratiiScation 
or  assent  made  after  the  agreoment  for  such  extension  has 
been  entered  into".  Olenn  v.  Morgan,  23  W.  Va.  467.  And, 
by  some  authorities,  the  taking  of  a  new  note  merely  as  col- 
lateral security  does  not  release  the  surety  on  the  first  note. 
1  Brandt  on  Suretyship,  §§  403,  404;  32  Cyc.  211.  Whether, 
as  Perkins  testifies,  the  new  note  was  taken  by  him  as  such 
collateral  security  merely,  is  a  question  of  intention  of  the 
parties.  Stuart  v.  Lancaster,  84  Va.  772;  Davis  v.  Davis,  104 
Va.  65. 

What  has  been  said  practically  disposes  of  the  rulings  on 
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instructions.  Number  3,  given  for  plaintiff,  does  not,  as 
defendant  contends,  assume  the  fact  of  co-suretyship.  On 
the  contrary,  it  simply  requires  a  finding  for  plaintiff  if  the 
jury  shall  find  from  the  evidence  this  relation  existed  between 
him  and  Marple.  Number  2  for  defendant,  refused,  in  so 
far  as  it  propounded  correct  legal  principles,  was  sufficiently 
covered  by  other  instructions  given  for  him.  Number  5  was 
properly' refused.  It  wholly  ignores  the  theory  and  evidence 
of  co-suretyship,  and,  before  plaintiff  could  recover  any  sum 
in  this  action,  it  would  require  a  showing  of  a  written  con- 
tract by  ^larple  to  pay  him  the  entire  amount  of  the  Martin 
note.     This  was  clearly  erroneous. 

Finding  no  error,  we  affirm  the  judgment. 

Affirmed, 


CHARLESTON. 

Easter  v.  Virginian  Railway  Co. 

Submitted  May  6,  1915.    Decided  June  1,  1915. 

1.  Appeal  and  Eeroe — PetiUon — Sufficiency, 

A  petition  for  appeal  or  writ  of  error,  accompanied  by  the  record, 
is  8uffi.cient  if  it  states  the  case,  assigns  error  and  points  out  the 
decree  or  judgment  complained  of.  Its  brevity  is  not  objectionable, 
(p.  387), 

2.  Mastbb  and   Servant — Injuries  to   Servant — Federal  Employers' 

Liability  Act — Declaration — Sufficiency  Against  Dem/urrer, 

A  declaration,  against  a  railroad  company,  in  an  action  by  one  of 
its  employees  for  personal  injury,  received  while  employed  in  inter- 
state traffic,  is  not  demurrable  because  its  averments  show  that  the 
injury  was  caused  either  by  the  negligence  of  a  fellow  servant  or 
by  the  combined  negligence  of  himself  and  a  fellow  servant,  (p. 
387). 

3.  Courts — Master  and  Servant — Federal  Employers  Liability  Act — 

Operation — Enforcement, 

In  all  cases  to  which  it  is  applicable,  the  Federal  Employers 
Liability  Act  supersedes  state  statutes  and  the  common  law;  and 
federal  and  state  courts  are  given  concurrent  jurisdiction  for  its 
enforcement,     (p.  387). 
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4.  Master  and  Servant — Injuries  to  Baiiroad  Employe — Employers 

Liahiliiy  Act — Negligence  of  Fellow  Servant — Contributory  Negli- 
gence, 

The  act  imposes  liability  upon  the  carrier  for  the  death  or  injury 
of  its  Fervants,  notwithstanding  it  may  have  resulted  wholly  from 
the  negligence  of  a  fellow  servant,  or  from  the  combined  negligence 
of  a  fellow  servant  and  the  deceased  or  injured  party,     (p.  387). 

5.  Same — Injuries  to  Servant — Federal  Employers  Liahility  Act — Con- 

tributory Negligence — Mitigation  of  Dameges. 

When  actionable  negligence  is  shown,  contributory  negligence  is 
no  defense,  but  should  be  considered  by  the  jury  in  mitigation  of 
damages  only.     (p.  387). 

6.  Same — Injuries    to    Employe — Federal   Employers   Liability   Ad — 

Defenses — Negligence  of  Fellaw  Servant. 

Although  a  railroad  company  is  under  no  duty  to  adopt  rules, 
requiring  its  employees  engaged  in  shifting  engines  and  cars  upon 
its  yards  at  night,  to  give  warning  to  other  employees  by  ringing 
bells,  blowing  whistles,  or  by  signal  lights  at  the  rear  of  backing 
engines,  Jon-es  v.  Virginian  Railway  Co.,  74  W.  Va.  666,  83  S.  E. 
o4,  still,  if  it  does  adopt  and  promulgate  a  rule,  unambiguous  in  its 
terms,  requiring  a  light  to  be  carried  on  the  rear  of  engines  **  run- 
ning backward  by  night,  without  cars  or  at  the  front  of  a  train 
pulling  cars,"  and  the  employees  understand  such  rule  as  applying  to 
the  yards  as  well  as  to  the  main  line,  and  it  has  become  the  custom 
among  them  to  carry  such  light  at  night,  and  an  employee,  passing 
over  the  yards  at  night,  is  struck  and  injured  by* a  backing  engine, 
on  which  a  co-employee  had  neglected  to  place  a  light,  the  company 
can  not  escape  liability  by  proving  that  the  rule  was  not  intended  to 
apply  to  its  railroad  yards,  if  the  absence  of  such  light  was  the  sole, 
or  a  contributing  cause  of  the  injury.  In  such  case  the  failure  to 
carry  a  light  is  the  negligence  of  a  fellow  servant,  and  is  actionable 
under  the  federal  act.     (p.  392). 

7.  Same — Injuries  to  Servant — Continuation  of  Relation — Trainmen. 

The  relation  of  master  and  servant,  between  a  railroad  company 
and  one  of  its  trainmen,  does  not  neces^sarilv  terminate  the  instant 
the  train  reaches  its  destination  on  the  company's  yards,  or  the 
servant  ceases  to  labor,  but  continues  for  a  reasonable  time  there- 
after to  enable  such  employe  to  wash  hiniself  and  change  his  soiled 
clothing,  in  the  caboose,  provided  with  the  conveniences  therefor, 
before  going  to  his  lodging  place,  such  being  the  custom  of  trainmen, 
(p.  393). 

8.  Same — Continuation   of  Relation — Reasonable    Time — Question   for 

Jury — Injury  to  Trainmien — Instruction's. 

What  is  a  reasonable  time  is  generally  a  question  of  fact  for  the 
jury  to  determine  from  all  the  facts  and  circumstances  of  the  par- 
ticular case;  but  when  there  is  no  evidence  tending  to  prove  the  time 
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reasonably  required  for  a  trainman  to  make  his  toilet,  preparatory 
to  leaving  the  train  for  his  lodging  place,  and  his  evidence  proves 
that  te  consumed  no  more  time  than  was  required  for  that  purpose, 
the  fact  that  about  one  hour  had  elapsed  between  the  arrival  of  the 
train  and  the  accident,  does  not  warrant  the  inference  that  the  time 
was  unreasonable;  and  the  giving  of  an  instruction  which  assumes 
the  existence  of  the  relation  of  master  and  servant,  at  the  time  of 
the  accident,  is  not  reversible  error.  In  view  of  the  established 
facts,  it  can  not  be  said,  as  matter  of  law,  that  an  hour  was  un- 
reasonable time,     (p. 393). 

9.     Appeal  and  Error — Ground  for  Reversal — Inftruciions. 

The  giving  of  an  instruction  presenting  an  abstract  legal  question 
is  not  necessarily  cause  for  reversal,     (p.  395). 

10.     Same — Inierest — Ground  for  Beversal — Excessive  Interest. 

In  tort  actions,  interest  runs  only  from  the  date  of  the  judgment, 
and  it  is  error  to  give  judgment  for  interest  from  the  date  of  the 
verdict ;  and,  if  such  excessive  interest  exceeds  one  hundred  dollars, 
it  is  reversible  error,     (p.  396). 

(Poppenbarger,  Judge,  dissenting  in  part.) 

Error  to  Circuit  Court,  jMercer  County. 

Action  by  W.  H.  Easter  against  the  Virginian  Railway  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error. 

Reversed  and  rendered, 

G,  A,  Wing  field  and  Brown,  Jackson  &  Knight,  for  plaintiff 
in  error. 

Samuel  W,  Williayns  and  Jolin  E,  Pendleton,  for  defendant 
in  error. 

Williams,  Judge: 

Plaintiff  was  employed  as  brakeman  on  defendant's  freight 
train  running  from  Page  to  Princeton,  both  in  the  State  of 
West  Virginia.  The  train  pulled  into  the  railroad  yards  at 
the  latter  place  about  3:15  A.  M.,  on  the  23rd  of  January, 
1912.  Defendant  is  an  interstate  carrier,  and  the  train  was 
made  up  of  carloads  of  coal  consigned  to  points  in  the  state 
of  Virginia.  Defendant  maintained  extensive  yards  at  Prince- 
ton, consisting  of  about  fourteen  side  tracks  about  one  mile 
long,  besides  the  main  line.    According  to  the  custom  of  the 

railroad  company  the  cars  billed  to  points  farther  east  were 
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there  shifted  and  collected  into  other  trains.  The  train  on 
which  plaintiff  was  braking  being  employed  in  interstate 
traflBc,  the  crew  in  charge  of  it  were  bound  to  observe  the 
federal  statute,  prohibiting  employes  from  serving  more  than 
sixteen  hours  out  of  twenty-four,  and  the  sixteen  hours  being 
up,  at  3:15  o'clock  A.  M.,  just  as  the  train  had  entered  the 
yards,  they  turned  the  train  over  to  another  crew.  Plaintiff 
was  on  the  engine  and,  as  the  train  entered  the  yard,  got  off, 
while  the  train  was  still  moving  slowly,  and  waited  until  the 
caboose  came  up  and  then  got  on  it  for  the  purpose  of  wash- 
ing and  changing  his  clothing.  A  fellow  brakeman  by  the 
name  of  Jones  was  also  in  the  caboose.  After  plaintiff  had 
completed  his  toilet  they  started  across  the  railroad  yards, 
and,  just  as  they  approached  the  main  track,  were  struck  by 
the  tender  of  an  engine  running  backward  down  the  track  to 
the  roundhouse.  Jones  was  killed  and  plaintiff  was  severely 
injured.  There  was  no  signal  light  on  the  back  end  of  the 
tender,  and  no  warning  was  given  of  the  engine's  approach, 
either  by  ringing  a  bell  or  sounding  a  whistle.  The  night  was 
dark,  and  plaintiff  says  he  knew  the  custom  was  to  detach 
the  engine  from  the  train,  as  soon  as  it  arrived,  and  switch  it 
over  to  the  main  track,  at  the  east  end  of  the  yards,  and 
l)ack  it  down  to  the  roundhouse,  and  was,  therefore,  expecting 
it ;  that  it  was  the  duty  of  the  crew  in  charge  of  the  train  to 
take  the  engine  to  the  roundhouse,  if  they  were  not  required 
to  stop  work  on  account  of  the  sixteen  hour  law;  that  just  as 
he  and  Jones  reached  the  track  he  looked  up  the  track  for  the 
engine  and  did  not  see  it ;  that  he  then  turned  his  head  to  see 
if  he  was  in  danger  of  an  engine  and  train,  nearby,  'which  he 
heard  approaching  from  the  west,  on  another  track,  and  was 
instantly  struck  by  the  tender  of  the  backing  engine,  and 
rendered  unconscious;  and  that  he  did  not  hear  the  backing 
engine  on  account  of  the  noise  from  the  other  engine  nearby. 
The  engineer  on  the  incoming  train  testified  that  he  saw 
plaintiff  and  Jones  when  they  were  struck,  and  saw  the  back- 
ing engine,  beyond  them,  by  the  light  shining  from  the  depot 
and  from  a  street  lamp  not  far  away.  Plaintiff  recovered  a 
judgment  for  $7,500  and  defendant  brings- error. 

Jones's  administrator  sued  for  damages  for  his  unlawful 
death,  and  that  case  was  reviewed  by  this  court,  Jones  v. 
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Virginian  Ry.  Co,,  74  W.  Va.  666,  83  S.  E.  54,  but  the  decision 
in  that  ease  does  not  control  this  case.  It  did  not  appear  that 
Jones  was  engaged  in  interstate  traffic;  hence  that  case  was 
determined  according  to  the  state  law,  and  not  according  to 
the  federal  statute  concerning  the  liability  of  interstate  car- 
riers for  injury  to  their  employees. 

Before  considering  the  errors  assigned  by  defendant,  we 
will  dispose  of  a  preliminary  motion,  made  by  plaintiff,  to  dis- 
miss the  writ  of  error.  The  ground  of  the  motion  is  that  the 
petition  does  not  sufficiently  assign  error.  It  is  brief,  but  we 
think  it  fully  complies  with  Sec.  8,  Ch.  135,  Code  1913,  and 
with  Sec.  1  of  Rule  I,  of  this  court.  The  statute  simply  says 
the  petition  shall  assign  error,  and  the  rule  of  court  only  re- 
quires that  it  shall  **  briefly  state  the  case  and  must  assign 
error,  naming  the  particular  decrees  or  judgments  complained 
of  and  the  date  of  their  rendition."  The  rule  expressly  for- 
bids argument  in  the  petition,  but  provides  that  a  separate 
note  of  argument  may  accompany  it.  It  is  a  desideratum  of 
this  court  that  the  petition  be  brief,  provided  however,  it  calls 
attention  to  the  particular  matters  complained  of,  and  refers 
to  the  places  in  the  record  where  they  may  be  found.  The 
record  in  this  case  is  exhibited  with  the  petition,  and  the 
petition  points  out  the  matters  complained  of,  gives  the  date 
of  the  judgment  and  calls  attention  to  the  rulings  of  the  court 
upon  certain  instructions,  referred  to  by  their  record  numbers. 
Its  brevity  is  no  objection,  and  the  motion  will  be  overruled. 

The  first  error  assigned  by  defendant  is  the  overruling  of 
its  demurrer  to  the  declaration.  It  contains  three  counts,  and 
the  demurrer  is  to  each  separate  count  as  well  as  to  the  entire 
declaration.  Each  count  should  state  a  good  cause  of  action 
and  be  complete  within  itself.  One  count  can  not  be  sup- 
plemented by  reading  into  it  the  averments  contained  in  an- 
other. Hence,  if  any  count  is  bad  the  demurrer  to  it  should 
have  been  sustained.  But  if  any  one  of  the  counts  is  good, 
and  the  evidence  on  which  the  case  was  tried  is  admissible 
under  it,  the  error,  if  any,  in  failing  to  sustain  the  demurrer 
to  the  bad  counts  would  not  be  prejudicial.  The  third  count 
avers  that  defendant  was  an  interstate  carrier  and  that,  at 
the  time  of  his  injury,  plaintiff  was  employed  by  it  in  inter- 
state commerce;  that  he  was  employed  as  brakeman,  and,  in 
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discharging  his  duty  as  such,  was  frequently  required  to  cross 
to  and  fro  over  defendant's  numerous  tracks  upon  its  yards 
at  Princeton;  that  it  was  defeildant's  duty  *'to  use  due  and 
proper  care  and  precaution  in  the  running,  control,  shifting 
and  management  of  its  said  trains,  locomotives,  engines, 
tenders  and  cars,  on  its  said  yard  and  side  tracks  and  main 
track  at  Princeton,  West  Virginia,  and  to  provide  lights  and 
signals  on  the  same  in  the  night  time,  and  to  sound  warning 
of  their  approach,  so  as  to  prevent  the  said  plaintiff  from 
being  run  into  and  struck  by  the  same,  and  to  give  said  plain- 
tiff warning  of  the  approach  of  the  same."  The  breach  of 
duty  causing  plaintiff's  injury  was  alleged  to  be  the  negligent 
and  careless  running  of  an  engine  and  tender  backward  on  a 
dark  night  over  one  of  the  tracks  of  defendant's  yards  at 
Princeton,  and  against  plaintiff,  while  he  was  crossing  the 
3^ards  by  the  usual  and  customary  way,  going  from  the  train 
on  which  he  had  been  brakeing  to  his  home,  without  having 
a  light  of  any  kind  on  the  front  end  of  the  tender  and  with- 
out giving  plaintiff  any  notice  of  its  approach  by  blowing  the 
whistle  or  ringing  the  bell.  Measured  by  the  rule  respecting 
an  interstate  carrier's  liability  for  injury  to  one  of  its  em- 
ployes engaged  in  interstate  commerce,  this  count  in  the 
declaration  is  certainly  good.  Even  though,  as  a  general  rule, 
a  railroad  company  may  not  be  required  to  provide  for  the 
carrying  of  lights  on  the  rear  of  its  engines  backing  over  its 
yards  at  night,  for  the  protection  of  its  employes,  as  was  held 
in  Jones,  Adm'r  v.  Virginian  Railway  Co.,  74  W.  Va.  666, 
83  S.  E.  54,  wherefore  the  omission  to  do  so  would  not,  in  all 
cases,  constitute  negligence,  still  there  may  be  circumstances 
and  conditions  making  it  negligent  not  to  do  so  in  some  cases, 
and  plaintiff  had  a  right  to  show  that,  in  this  particular  case, 
a  reasonable  regard  for  the  safety  of  the  employes  made  it 
necessary.  ^loreover,  the  failure  to  have  a  light  on  the  back- 
ing tender  is  not  the  sole  act  of  negligence  averred ;  the  failure 
to  sound  a  bell  or  to  give  any  other  signal  of  warning  is  also 
alleged  as  negligence.  True,  the  latter  averment  shows  negli- 
gence of  a  fellow  servant  only,  for  which  the  master  is  not 
liable  under  the  common  law ;  but  the  rule  is  otherwise  under 
the  Federal  Employers  Liability  Act.  By  that  act  the  com- 
mon law  respecting  a  carrier's  liability  to  one  of  its  employes, 
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for  injury  received  while  engaged  in  interstate  traffic,  is 
altered  in  many  respects,  and  materially  so  with  regard  to 
the  doctrine  of  assumption  of  risk  and  contributory  negli- 
gence. Cases  falling  under  that  act  are  governed  by  it;  it 
supersedes  the  state  law,  in  all  cases  wherein  it  is  applicable. 
Illinois  Central  R.  Co.  v.  Nelson,  203,  Fed.  956;  Mondou  v. 
New  York  &c.  R.  Co.,  56  L.  Ed.  328 ;  Seaboard  Air  Line  Ry. 
V.  Horten,  58  L.  Ed.  1062 ;  St.  Louis  &c.  Ry.  Co.  v.  Hesterly, 
Admr.,  57  L.  Ed.  1031 ;  and-Michigan  Central  R.  Co.  v.  Vree- 
land,  57  L.  Ed.  417.  And  Sec.  6  of  the  act,  as  amended,  April 
5,  1910,  confers  on  the  state  courts  concurrent  jurisdiction 
with  the  federal  courts  in  its  enforcement.  Illinois  Central  R. 
Co.  V.  Nelson,  supra;  Mondou  v.  New  York  &c.  R.  Co.,  supra; 
and  Seaboard  Air  Line  Ry.  v.  Horten,  supra.  The  negligence 
of  a  fellow  servant  does  not,  under  the  federal  act,  as  it  does 
under  the  common  law,  relieve  the  carrier  from  liability ;  and, 
while  contributory  negligence  is  proper  to  be  considered  in 
mitigation  of  damages,  it  does  not  defeat  a  plaintiff's  action. 
Southern  Railroad  Co.  v.  Gadd,  207  Fed.  279,  58  L.  Ed.  1099 ; 
Missouri  iScc.  R.  Co.  v.  Toole,  (Tex.),  123  S.  W.  1176; 
Colasurdo  v.  Ceritral  R.  Co.,  180  Fed.  832,  affirmed  by  C.  C. 
A.,  192  Fed.  901;  Missouri  &c.  R.  Co.  v.  Bunkley,  (Tex.),  153 
S.  W.  937;  Cain  v.  Soutliern  R.  Co.,  199  Fed.  211;  Grand 
Trunk  Weste^^  R.  Co.  v.  Lindsay,  201  Fed.  836 ;  McDonald  v. 
Railway  Transfer  Co.,  121  Minn.  273;  Louisville  &  N.  R.  Co. 
v.  Wene,  202  Fed.  887 ;  and  see  notes,  collected  on  the  case  of 
Lampliere  v.  Oregon  R.  &  Nav.  Co.,  47  L.  R.  A.,  (N.  S.),  page 
61.  Hence,  even  though  it  appears  from  the  declaration  that 
the  injury  resulted  wholly  from  the  negligence  of  a  fellow 
servant,  or  from  the  combined  negligence  of  plaintiff  and  a 
fellow  servant,  it  does  not  make  the  declaration  bad.  An 
employe  engaged  in  interstate  traffic  does  not  assume  the  risk 
of  injury  resulting  from  such  negligence. 

All  the  evidence  being  properly  admissible  under  the  third 
count  of  the  declaration,  it  is  needless  to  inquire  whether  the 
demurrer  to  the  first  and  second  counts  were  improperly  over- 
ruled or  not.  No  prejudice  resulted  from  such  ruling,  even 
if  it  was  technically  erroneous. 

Notwithstanding  the  Federal  Employers  Liability  Act  has 
/greatly  extended  an  interstate  carrier's  liability,  negligence 
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is  still  the  basis  of  an  action  for  injury,  but  the  negligence 
may  be  by  its  agent,  officer  or  servant;  it  is  not  confined  to 
the  carrier,  or  its  vice-principal.  The  act  makes  it  liable  for 
injury  or  death  to  an  employe,  **  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents,  or  employees 
of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency,  due 
to  its  negligence,  in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or  other  equipment." 

In  view  of  the  law,  as  declared  in  the  Jones  Case,  74  W.  Va. 
666,  83  S.  E.  54,  that  a  railroad  company  is  under  no  obliga- 
tion to  warn  its  employees  against  dangers,  upon  its  yards,  at 
night,  by  means  of  headlights,  blowing  whistles  or  ringing 
bells,  counsel  for  defendant  insist  that  no  negligence  is  shown 
for  which  it  is  liable  under  the  federal  act.  They  contend 
that  the  proof  shows  plaintiflf's  injury  resulted  solely  from 
his  own  negligence.  We  do  not  think  so,  for  the  following 
reason.  Notwithstanding  defendant  was  under  no  duty  to 
provide  signal  lights  to  be  carried  on  the  tenders  of  backing 
engines  at  night,  there  is  a  good  deal  of  evidence  tending  to 
prove  it  had  adopted  and  promulgated  a  rule  requiring  it  to 
be  done,  and  thdt  its  employees  were  endeavoring  to  comply 
with  it ;  that  it  was  the  custom  to  carry  such  light  at  night 
on  the  yards ;  and  that  the  failure  to  do  so  on  the  occasion  in 
question  was  the  contributing,  if  not  the  principal,  cause  of 
plaintiff  *8  injury.  So  that,  the  failure  by  an  employee  to 
observe  a  rule,  which  it  had  become  the  custom  of  the  em- 
ployees to  obey,  causing  injury  to  a  co-employee,  even  though 
the  law  did  not  require  such  a  rule,  is  an  act  of  negligence  of 
a  fellow  servant,  rendering  defendant  liable.  It  presents  a 
different  case  than  would  be  made  by  the  facts,  if  no  rule  had 
been  established  in  respect  to  warning  signals.  If  there  had 
been  no  rule,  plaintiff  could  not  have  been  misled  by  the 
absence  of  a  light  on  the  tender,  and  he  might  have  used  more 
care  for  his  own  safety.  A  picture  from  defendant's  rule 
book,  published  for  the  guide  of  its  employees,  was  introduced 
as  evidence.  It  represented  the  rear  end  of  a  tender,  upon  the 
top  of  which  was  a  yardman's  lantern,  at  a  point  marked  by, 
the  letter  **  A'',  and  underneath  the  picture  were  printed  these 
words:  ''Engine  running  backward  by  night,  without  cars 
or  at  the  front  of  a  train  pulling  cars.    White  light  at  A.'" 
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To  prove  this  was  not  a  rule  of  the  yards,  defendant  intro- 
duced as  a  witness  A.  T.  Woodruff,  its  train  rules  examiner 
and  inspector,  who  testified  that  the  rule  was  not  applicable 
to  engines  running  on  the  yards,  disconnected  from  trains,, 
and  that  it  would  not  be  a  violation  of  the  company's  rules: 
not  to  use  a  light  in  such  case;  and  another  witness,  Mr^ 
Hartigan,  testified  that  the  rules  were  gotten  up  to  conform 
to  the  General  Managers  Association  of  the  United  States- 
It  will  be  observed,  however,  that  there  is  nothing  in  the* 
language  of  the  rule  which  confines  its  application  to  engines 
pulling  trains;  the  language  is  general,  and  comprehensive 
enough  to  include  all  engines  running  backward  at  night, 
whether  pulling  trains  or  not,  and  whether  on  the  main  line 
or  on  the  yards.    If  the  rule  was  intended  to  have  a  limited 
application  it  should  have  so  stat^.    Plaintiff  introduced  a 
good  deal  of  evidence  tending  to  prove  that  the  railroad 
employees  understood  the  rule  as  applying  to  empty  engines 
running  backward  over  any  part  of  the  tracks,  upon  the 
yards  as  well  as  upon  the  main  line,  and  that  they  endeavored 
to  comply  with  it ;  that  it  was  the  custom  to  use  such  light  on 
the  yards.    The  jury  had  a  right  to  believe,  and  no  doubt  did 
believe  from  the  evidence,  that  it  was  the  custom  to  use  a 
light,    although    there    is    evidence    that   it    was    sometimes 
neglected.     It  is  clear,  we  think,  that  the  custom  was  not 
established  by  the  employees  on  their  own  initiative,  but  that 
it  grew  out  of  their  compliance  with  what  they  understood  to 
be  a  positive  rule  of  the  company  on  the  subject ;  and,  if  such 
a  construction,  or  application  of  the  rule  is  erroneous  the  com 
pany  is  responsible  for  it,  because  the  rule  does  not  show  that 
it  was  intended  to  have  a  limited  application.     Hence  the 
effect  is  the  same  as  if  the  company  had  actually  intended 
the  rule  to  apply  as  the  employees  understood  it;  its  language 
is  in  no  respect  ambiguous.    The  question  then  arises,  was  the- 
failure  to  place  a  light  on  the  rear  of  the  tender  that  struck 
plaintiff,  negligence  for  which  defendant  is  liable!     It  was- 
certainly  negligence  of  a  fellow  servant,  and  for  such  negli- 
gence the  carrier  is  liable  under  the  federal  act,  for  injury 
resulting,  in  whole  or  in  part  therefrom.    If  there  had  been  a 
light  on  the  rear  of  the  tender,  it  is  highly  probable  plaintiff 
would  have  seen  it;  and  if  he  had  not  thought  it  would  be 
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carrying  a  light  he  probably  would  have  been  more  careful 
for  his  own  safety.  According  to  his  testimony,  which  is  not 
disputed  on  this  point,  he  looked  up  the  track  and  did  not  see 
the  engine,  and  just  had  time  to  turn  his  head  to  look  in  the 
opposite  direction,  toward  an  incoming  engine  on  a  nearby 
track,  when  he  was  struck.  The  noise  of  this  engine,  he  says, 
prevented  his  hearing  the  one  that  struck  him.  He  knew  the 
custom  was  to  detach  the  engine  from  the  train,  drive  it  to 
the  east  end  of  the  yard  and  then  back  it  over  the  main  line 
to  the  roundhouse,  and  admits  that  he  was  expecting  it  to 
return  over  the  track  about  that  time.  The  evidence  also 
tends  to  prove  that,  if  he  had  looked  carefully,  he  could  have 
seen  the  backing  engine,  by  the  aid  of  the  lights  shining  upon 
the  track  from  the  depot  and  by  the  light  of  a  street  lamp 
nearby.  But  that  only  proves  his  contributory  negligence, 
and  is  no  defense  to  the  action,  and  can  be  considered  in 
mitigation  of  damages  only.  The  jury  could  w^ell  believe, 
from  the  evidence,  that  the  failure  to  have  a  light  on  the  rear 
of  the  backing  tender  was  a  contributing  cause  of  plaintiff's 
injury. 

The  giving  of  plaintiff's  instruction  No.  1  is  assigned  as 
error.  In  conformity  with  the  agreed  facts  contained  in  the 
record,  it  told  the  jury  that  plaintiff  and  the  train  on  which 
he  was  brakeman  were  engaged  in  interstate  commerce.  The 
objection  urged  is,  not  that  the  instruction  does  not  correctly 
state  the  fact,  but  that  it  had  a  nullifying  effect  upon  the 
force  of  defendant's  contention  that  the  relation  of  master 
and  servant  had  ceased  to  exist  before  the  accident  on  account 
of  the  length  of  time  that  had  elapsed  after  he  ceased  work. 
When  he  ceased  to  labor  the  relation  of  master  and  servant 
did  not  immediately  terminate.  He  was  allowed  a  reasonable 
time  to  get  off  defendant's  right  of  way,  before  the  relation 
terminated.  Joiies  v.  Virginian  Ry,  Co.,  supra.  Counsel  in- 
sists that  the  evidence  tends  to  prove  that  it  was  an  hour  and 
three  minutes  from  the  time  plaintiff  quit  work,  on  account  of 
the  sixteen  hour  law,  until  he  was  injured,  and  that  was  an 
unreasonable  time.  We  do  not  think  so,  and  will  return  to 
this  point  a  little  later.  But,  admitting  for  the  present,  the 
force  of  the  objection  to  this  instruction,  any  erroneous  im- 
pression it  may  have  caused   in  the  minds  of  the  jury  is 

70  W.  A'a. 


June  1915.]       Easter  v.  Railway  Company.  393 

obviated  bj^  the  giving  of  defendant 's  instructions  Nos.  28  and 
31,  which  told  them  that,  if  an  employee  remains  about  his 
place  of  employment  longer  than  is  reasonably  necessary, 
under  ordinaiy  circumstances,  after  his  employment  ceases, 
the  relation  of  master  and  servant  is  terminated  and  he  is 
barred  of  recovery  on  account  of  injury  received  thereafter, 
unless  for  gross  negligence  of  defendant,  its  agent  or  servant. 

The  giving  of  plaintiff's  No.  3  is  also  complained  of.  It  is 
as  follows :  '*  The  Court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  case  that  there  was  no  light  dis- 
played on  the  rear  of  the  tender  of  the  engine  that  struck  and 
injured  the  plaintiff,  and  that  it  had  been  prior  to  that  time 
the  custom  of  the  defendant  to  have  lights  displayed  on  the 
rear  of  the  tenders  of  engines  under  such  circumstances  run- 
ning backward  over  the  yard  of  the  defendant  at  night,  and- 
that  the  plaintiff  knew  of  such  custom,  then  the  plaintiff  had 
the  right  to  assume  that  no  engine  would  be  run  backward 
over  said  yard  at  night,  under  such  circumstances,  without 
such  light  being  displayed;  and  if  the  jury  further  believe 
from  the  evidence  that  the  absence  of  such  light  from  the 
tender  of  said  engine  was  the  proximate  or  contributing  cause 
of  plaintiff's  injury,  then  the  jury  shall  find  for  the  plaintiff." 
One  objection  urged  to  this  instruction  is,  that  it  ignores  the 
servant's  duty  to  look  after  his  own  safety.  While  it  is  still 
a  duty  of  the  servant,  under  the  federal  act,  to  use.  reasonable 
care  for  his  own  safety,  his  omission  to  do  so  does  not  defeat 
his  right  of  recovery.  The  law  respecting  the  effect  of 
defendant's  contributory  neorligence,  if  the  jury  believed  him 
guilty  thereof,  was  properly  stated  in  plaintiff's  instruction 
No.  4  which  was  given.  Another  objection  to  the  instruction 
is  that  it  submits  to  the  jury  the  question  of  a  custom  among  ' 
the  employees  to  carry  a  light  on  the  tender  of  a  backing 
engine,  and  treats  the  failure  of  an  employee  to  observe  such 
custom  as  actionable  negligence.  We  have  already  considered 
that  question,  and  do  not  think  it  vitiated  the  instruction. 

It  is  further  complained  of  because  it  is  a  binding  instruc- 
tion and  fails  to  present  all  the  facts  affecting  plaintiff's  right 
to  recover.  It  does  not  submit  to  the  jury  the  question 
whether  more  than  a  reasonable  time  had  elapsed  between  the 
time  plaintiff  ceased  to  work  and  the  time  he  was  injured. 
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The  question  of  reasonable  time  was  one  of  fact  for  the  jury, 
but  if  the  fact  that  no  more  time  was  consumed  than  was 
necessary  and  reasonable  is  proven  and  not  contradicted  by 
other  evidence,  it  is  not  error  to  assume  it  as  an  established 
fact,  in  an  instruction.    Hutchinson  v.  Z7.  S,  Express  Co.,  63 
W.  Va.  128,  and  Kuyketxdall  v.  Fislier,  61  W.  Va.  87.     The 
only  evidence  relied  on  to  prove  unreasonableness  of  time  is 
the  length  of  time  which  intervened  between  the  time  plaintiff 
ceased  to  labor  and  the  time  of  his  injury;  there  is  evidence 
that  it  was  an  hour  and  three  minutes.    Not  a  witness  testified 
as  to  how  much  time  it  required  for  a  trainman  to  wash, 
change  his  clothing  and  get  ready  to  leave  his  train ;  nor  does 
it  appear  how  much  of  the  time  was  consumed  in  changing 
crews  and  p.uUing  the  train  farther  up  in  the  yards.    Plaintiff 
4;estified  that  he  was  on  the  front  of  the  train  when  it  entered 
the  yards  and  got  off  and  waited  until  the  caboose  came  up  to 
where  he  was.     How  long  this  required  does  not  appear. 
Appliances  for  cleaning  up,  as  well  as  plaintiff's  clothing, 
were  in  the  caboose.    No  witness  said  he  consumed  too  much 
time.    He  details  what  he  did,  and  the  effect  of  his  testimony 
is  to  prove  that  he  consumed  no  more  time  than  was  neces8a^3^ 
He  says  Jones  was  on  the  rear  of  the  train,  and  had  a  chance 
to  wash  and  clean  up  before  the  train  arrived.     He  admits 
Jones  cooked  some  sausage  on  the  caboose  and  says  he  may 
have  eaten  some  of  it  himself,  but  he  says  that  did  not  cause 
any  delay ;  that  he  was  busy  cleaning  up  while  Jones  did  the 
cooking.    It  was  then  nearly  four  o'clock  A.  M. ;  and  they  were 
doubtless  tired  and  hungry.    The  preparation  of  a  little  food, 
under  such  circumstances,  was  not  an  unreasonable  thing  to 
do.    Plaintiff  swears  the  train  arrived  at  3 :30  instead  of  3 :15. 
-If  he  is  correct,  it  reduces  the  time  consumed  to  about  three 
quarters  of  an  hour.    However,  for  the  purposes  of  this  point, 
we  must  assume  the  defendant's  evidence  as  to  the  time  to  be 
true.    The  custom  was  for  the  train  crew,  on  arriving  on  the 
yards,  to  uncouple  the  engine  and  take  it  to  the  roundhouse  by 
the  same  route  the  engine  was  taken  in  this  instance,  provided 
they  were  not  prevented  by  the  sixteen  hour  law.    Plaintiff 
testified  that  he  had  often  done  so,  and  that  it  required  only  a 
few  minutes.    In  view  of  all  the  foregoing  facts  and  circum- 
stances, which  are  not  controverted,  and  the  further  fact  that 
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it  was  the  engine  that  hauled  the  train  on  which  plaintiff  was 
employed  that  injured  him,  thus  showing  that  it  could  not 
have  been  long  after  the  new  crew  took  charge  of  it,  and 
plaintiff  got  on  the  caboose,  completed  his  toilet  and  started 
across  the  yards  to  his  lodging  house,  until  the  accident.  In 
view  of  the  uncontradicted  testimony  of  plaintiff,  and  the 
established  facts,  the  jury  would  not  have  been  warranted  in 
finding  the  time  unreasonable,  if  the  question  had  been  sub- 
mitted to  them.  The  only  evidence  tending  to  prove  un- 
reasonable time,  on  which  they  could  possibly  have  so  found 
was  the  length  of  time;  and  it  can  not  be  said,  as  matter  of 
law,  that  an  hour  and  three  minutes  was  unreasonable. 
Hence,  it  plainly  appears  that  the  assumption  of  that  fact  in 
the  instruction  did  not  prejudice  the  defendant. 

The  giving  of  plaintiff's  instruction  No.  8  is  also  com- 
plained of.  It  reads  as  follows:  **The  Court  instructs  the 
jury  that  the  law  of  fellow-servancy  does  not  apply  to  this 
case,  and  therefore  the  acts  or  negligence  of  a  fellow  servant 
of  the  plaintiff  cannot  defeat  the  plaintiff's  action  in  this 
case."  It  is  claimed  this  instruction  states  a  mere  abstract 
principle  of  law;  and,  while  the  correctness  of  the  principle 
is  not  denied,  counsel  insist  that  it  tended  to  confuse  the  jury. 
The  instruction  does  not  inform  the  jury  concerning  the  com- 
mon law  rule  of  fellow-servants,  nor  tell  them  why  it  should 
not  be  applied  to  the  present  case.  Still  we  can  not  see  how 
the  giving  of  it  could  have  confused  the  jury.  While  the 
better  practice  is  to  refuse  such  instructions,  the  giving  of 
them  is  not  always  reversible  error. 

Defendant  requested  thirty-one  instructions,  only  five  of 
which  were  given, — Nos.  5,  7,  23,  28,  and  31.  The  refusal  to 
give  the  others  is  assigned  as  error,  but  not  discussed  in  brief 
of  counsel.  The  majority  of  them  were  framed  on  the  theory 
that  plaintiff's  right  was  determinable  by  the  common  law. 
They  relate  to  assumption  of  risk,  contributory  negligence  and 
negligence  of  a  fellow-servant,  and  would  have  applied  those 
principles  as  defenses  to  plaintiff's  action.  We  have  already 
pointed  out  some  of  the  effects  of  the  Federal  Employers 
Liability  Act  upon  those  rules. 

Defendant's  instruction  No.  24  correctly  states  the  law 
respecting  the  burden  of  proof,  but  it  was  properly  refused 
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because  its  number  7,  on  the  same  subject,  was  given.  Its 
No.  10,  in  so  far  as  it  states  that  it  is  the  employee's  duty  to 
exercise  reasonable  care  for  his  own  safety,  correctly  pro- 
pounds the  law,  but  was  properly  denied  because  it  was  bind- 
ing and  made  plaintiff's  right  of  recovery  depend  upon  his 
observance  of  that  duty.  We  have  already  considered  the 
effect  of  plaintiff's  contributory  negligence.  No.  21  is  similar 
to  it,  and  would  have  told  the  jury  that,  where  there  were 
two  ways  of  doing  a  thing,  one  less  dangerous  than  the  other, 
it  is  the  duty  of  the  employee  to  select  the  less  dangerous  way. 
It  was  properly  refused  because  it  made  plaintiff's  right 
depend  upon  his  selection  of  the  best  way.  Both  of  these  in- 
structions, however,  were  properly  amended  by  the  court,  and 
given  as  amended.  Nos.  27  and  29  were  both  on  the  subject 
of  the  reasonableness  of  the  time  plaintiff  consumed  in  leaving 
his  place  of  employment,  after  his  services  for  the  day  had 
ended.  We  have  already  discussed  this  question  in  connection 
with  the  evidence  bearing  thereon,  in  considering  the  objec- 
tions made  to  the  giving  of  plaintiff's  instruction  No.  3.  The 
same  reasons  for  holding  it  not  error  to  give  it  apply  for 
holding  that  it  was  proper  to  refuse  defendant's  instructions 
Nos.  27  and  29.  They  would  have  told  the  jury,  in  effect, 
that  an  hour  and  three  minutes  was  more  than  a  reasonable 
time  for  plaintiff  to  go  from  his  place  of  employment  to  a 
place  of  safety,  and  that  defendant  owed  him  no  more  duty 
than  it  owed  to  a  mere  trespasser  or  licensee.  There  was  no 
appreciable  evidence  to  support  these  instructions,  and  they 
were  properly  refused.  Cliadisfer  v.  B.  rf;  0.  R.  Co,,  62  W. 
Va.  566.  We  have  carefully  considered  all  defendant's  other 
instructions  and  we  find  no  error  was  committed  in  refusing 
them. 

The  verdict  was  rendered  on  the  3rd  of  September,  1913. 
and  the  court  did  not  enter  judgment  thereon  until  the  13th 
of  IMay.  1914,  and  then  rendered  judgment  for  the  amount  of 
the  verdict  with  interest  thereon  from  the  date  of  the  verdict. 
This  is  assigned  as  error.  Sec.  18,  Ch.  131,  Code  1913,  pro- 
vides as  follows:  ''Every  judgment  or  decree  for  the  pay- 
ment of  money,  except  where  it  is  otherwise  provided  by  law, 
shall  bear  interest  from  the  date  thereof,  whether  it  be  so 
stated  in  the  judgment  or  decree  or  not."     Sec.  14  of  the 
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same  chapter  authorizes  a  judgment  for  interest  from  the  date 
of  the  verdict,  only  in  case  of  actions  founded  on  contract. 
The  judgment  in  the  present  case  being  for  a  tort,  there  is  no 
authority  in  law  for  giving  judgment  for  interest,  except  from 
the  date  of  the  judgment.  The  judgment  would  bear  interest 
from  that  date  whether  it  so  stated  or  not.  Talhott  v.  W,  Va, 
dc.  By,  Co.,  42  W.  Va.  560 ;  Fowler  v.  B,  &  0.  B.  Co,,  18  W. 
Va.  579 ;  and  Hawker  v.  B,  &  0.  B.  Co,,  15  W.  Va.  628.  The 
excessive  interest  being  more  than  one  hundred  dollars,  it  is 
reversible  error,  but  not  such  as  calls  for  a  new  trial ;  it  affects 
the  judgment  only. 

The  judgment  will  be  reversed  and  judgment  entered  here 
for  the  amount  of  the  verdict,  with  interest  thereon  from  the 
13th  day  of  May,  1914,  until  paid,  and  costs  in  the  lower 
court;  but  plaintiff  in  error,  having  substantially  prevailed, 
is  entitled  to  its  costs  in  this  court. 

ON  PETITION  FOR  REHEARING. 

After  a  careful  consideration  of  the  petition  for  a  rehearing 
we  are  of  the  opinion  to  adhere  to  our  former  decision. 
Counsel  for  plaintiff  in  error  urge  in  their  petition  that  our 
decision  of  the  Jones  Case,  growing  out  of  the  same  accident, 
holding  that  defendant  was  not  liable,  should  control  this  case. 
The  Jones  Case  was  determined  according  to  the  principles  of 
the  common  law,  while  this  case  is  governed  by  the  federal 
statute  known  as  the  ''Employer's  Liability  Act."  That  act 
increases  an  interstate  carrier's  liability.  It  creates  liability 
where  none  existed  at  the  common  law.  And,  in  cases  brought 
under  it,  that  statute  applies  to  the  exclusion  of  the  common 
law  or  state  statutes.  The  sufficiency  of  the  declaration  is 
not  discussed  in  the  opinion  in  the  Jones  Case.  It  turned 
wholly  upon  the  evidence,  which  was  held  not  sufficient  to 
prove  a  case  of  common  law  negligence.  The  evidence  showed 
conclusively  that  Jones'  death  was  caused  either  by  his  con- 
tributory negligence  or  by  the  negligence  of  a  fellow  servant, 
for  neither  of  which  was  defendant  responsible  at  the  common 
law.  But  the  carrier  is  made  expressly  liable  by  the  federal 
act  for  the  negligence  of  a  fellow  servant,  and  under  it  the 
contributory  negligence  of  the  injured  servant  does  not  neces- 
sarily defeat  his  recovery.    Hence,  even  if  the  evidence  in  the 
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two  cases  were  identical  in  all  respects,  except  as  to  the  fact 
that  plaintiff  was  engaged  in  interstate  commerce  when  he 
was  hurt,  which  is  not  the  case,  the  result  need  not  be  the 
same.    The  two  cases  were  tried  by  different  laws. 

We  have  again  carefully  considered  the  evidence  relative 
to  the  custom,  prevailing  among  defendant's  employes,  of 
carrying  a  light  on  the  rear  of  tenders  of  engines  backing  over 
the  yards  at  night,  and  we  are  clearly  of  the  opinion  that  there 
is  ample  evidence  to  carry  the  question  of  the  prevalence  of 
that  custom  as  being  founded  upon  one  of  defendant's  printed 
rules,  to  the  jury,  although  some  of  the  witnesses  say  that 
the  observance  of  the  custom  was  sometimes  neglected.  We 
have  sufficiently  discussed,  in  the  body  of  the  opinion,  the 
grounds  for  holding  defendant  liable  for  the  prevalence  of  the 
custom,  if  the  jury  believed  it  actually  existed,  as  to  which  the 
evidence  was  conflicting.  Our  attention  is  again  called  to 
certain  instructions  which  it  is  claimed  were  prejudicial.  We 
have  carefully  reconsidered  them  in  connection  with  our 
discussion  of  them  in  the  body  of  the  opinion  and  do  not  think 
it  is  necessary  to  add  anything  to  what  we  there  said. 

A  rehearing  is  refused. 

Reversed  and  rendered, 

PoPFENBARGER,  JuDGE  (dissenthig  in  part) : 

I  would  not  reverse  the  judgment  for  inclusion  of  interest 
on  the  verdict.  Sec.  18  of  ch.  131  of  the  Code  does  not  pertain 
to  the  question  at  all.  It  merely  gives  interest  on  judgments 
and  decrees,  whether  they  specifically  provide  for  it  or  not, 
in  all  cases  in  which  the  law  does  not  expressly  withhold  or 
deny  it.  No  limitation  thereof  to  judgments  in  actions  ex 
delicto  can  be  found  in  its  terms.  It  deals  with  judgments 
and  decrees.  There  are  no  decrees  in  causes  ex  delicto.  Sec. 
16  of  the  chapter  gives  interest  from  the  date  of  the  verdict, 
if  there  be  one,  in  all  judgments  for  the  pajTnent  of  money. 
This  is  such  a  judgment.  The  reference  to  principal  does  not 
limit  the  application  to  judgments  in  cases  arising  out  of  con- 
tract. The  verdict  is  the  principal  sum,  the  amount  on  which 
interest  is  to  be  computed,  except  in  those  cases  in  which 
there  happens  to  be  a  bond  or  other  obligation  calling  for  pay- 
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ment  of  money.  Sec.  14,  giving  interest  on  the  aggregate  of 
principal  and  interest  from  the  date  of  the  verdict,  covers  all 
actions  founded  on  contract.  Sec.  16  means  something  more* 
It  says  when  there  is  a  recovery  on  a  bond  conditioned  for  the 
payment  of  money,  as  well  as  in  all  cases  where  a  judgment 
or  decree  is  rendered  or  made  for  the  payment  of  money,  it 
shall  be  for  the  aggregate  of  principal  and  interest  due  at 
the  date  of  the  verdict,  if  there  be  one,  with  interest  thereon 
from  such  date. 


CHARLESTON. 

State  ex  reL  Public  Service  Commission  v.  Baltimore  & 

Ohio  R.  R.  Co. 

Submitted  May  11,  1915.    Decided  June  1,  1915. 

1.  Constitutional  Law — DelegaOon  of  Tower — Fuhlic  Service  Com- 

miision — Validity  of  Statute. 

Section  5,  of  chapter  9,  Acts  of  the  Legislature,  1913,  is  not  an 
invalid  attempt  to  delegate  to  the  Public  Service  Commission  ;the 
power  specifically  limited  by  section  9,  Article  XI,  of  the  Constitu- 
tion, to  the  Legislature  to  ''from  time  to  time,  pass  laws,  applica- 
ble to  all  railroad  corporations  in  the  State,  establishing  reasonable 
maximum  rates  of  charges  for  the  transportation  of  passengers  and 
freights '^  etc.     (p.  403). 

2.  Same. 

Said  section  but  confers  upon  the  Public  Service  Commission  pow- 
ers of  a  quasi-legislative  and  quasi-judicial  nature,  limited  to  intra- 
state rates,  similar  to  those  conferred  by  Congress  upon  the  Inter- 
state Commerce  Commission,  limited  to  interstate  transportation,  and 
to  administer  and  carry  into  effect  the  general  laws  of  the  State, 
regulating  railroads  and  other  public  service  corporations,  enacted  in 
pursuance  of  the  Constitution,     (p.  404). 

3.  Same. 

While  it  is  now  established  law  by  state  and  federal  decisions, 
that  the  making  of  reasonable  maximum  rates  for  general  applica- 
tion is  primarily  a  legislative  function,  it  is  equally  settled  that 
legislative  control  over  railways  and  other  public  service  corpora- 
tions may,  within  constitutional  limitations,  be  delegated  to  Public 
Service  Commissions,  the  reason  for  such  regulative  laws  being  the 
distinction  between  prescribing  rates  generally,  without  complaint, 
controversy    or    investigation,   and    directing   the   observance   of    a 

TG  W.  Va. 


400  State  v.  Railroad  Company.        [June  1915. 

particular  rate  or  schedule  after  judicial  or  quasi-judicial  investigia- 
tion  of  its  propriety,     (p.  407). 

4.  Carriers — Bates — Operation  of  Staiute — Public  Service  Commiision, 

Chapter  41,  Acts  of  the  Legislature,  1907,  limiting  railroads  to 
the  rate  of  two  cents  per  mile  for  carrying  intrastate  passengers  and 
baggage  remains  the  paramount  law,  binding  upon  the  carrier,  until 
in  the  first  instance  upon  application  by  the  carrier,  or  by  some 
one  injuriously  affected  thereby,  or  upon  the  initiative  of  the 
Public  Service  Commission,  such  rate  has  been  investigated  by  the 
Commission  and  judicially  determined  to  be  unreasonable  or  con- 
fiscatory as  to  a  particular  carrier,  and  therefore  invalid,  and  until 
then  or  until  such  law  has  been  otherwise  amended  or  lawfully  nulli- 
fied, the  Public  Service  Commission  has  jurisdiction,  as  prescribed  by 
the  act  creating  it,  to  compel  observance  by  a  carrier  of  such  law. 
(p. 408). 

5.  Corporations — Begulaiion — Public    Service    Commission — Co^miruo- 

tion  of  Slaiute. 

Since  the  decision  of  this  C'Ourt  in  Coal  tj*  Coke  Bailway  Co.  v. 
Conley,  67  W.  Va.  129,  the  Act  of  1913,  creating  the  Public  Ser\ice 
Commission,  inaugurated  a  new  system  of  regulating  public  service 
corporations,  and  that  act  must  be  read  and  interpreted  along  with 
chapter  41,  Acts  of  1907,  and  all  other  previous  regulatory  statutes, 
not  repealed  thereby,  as  in  pari  materia  therewith,  and  as  together 
constituting  the  law  of  the  State  regulating  and  controlling  all 
public  service  corporations,     (p.  408). 

6.  Carriers — Eegulaiion    of    Bates — Public    Service    Commission — In- 

junction, 

Until  the  Public  Service  Commission,  pursuant  to  the  authority 
conferred  upon  it  by  said  act,  has  investigated  and  determined  that 
a  particular  rate  complained  of  is  unreasonable,  and  invalid  as  to  a 
particular  carrier,  the  courts  cannot  interfere  by  injunctive  process, 
or  otherwise,  to  stay  the  hand  of  the  Commission  in  the  performance 
of  its  proper  duties  and  functions,     (p.  409). 

Mandamus  by  the   State,   on   the   relation   of  the   Public 
Service  Commission,  ap^ainst  the  Baltimore  &  Ohio  Railroad 

Peremptory  writ  awarded, 

A,   A,   Lilly,   Attorney   General,   Frank   Lively,   Assistant 
Attorney  General,  and  8.  B.  Avis,  for  petitioner. 

Conley  &  Johnson,  for  respondent. 

Miller,  Judge: 

By  mandamus  relator  seeks  to  enforce  obedience  by  defend- 
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ant  of  its  special  suppkmental  order,  of  April  26,  1915,  re* 
quiring  it  to  obey,  comply  with,  and  conform  to  the  pro- 
visions of  chapter  41,  Acts  of  the  Legislature  of  1907,  limiting 
railroads  **in  their  charges  for  the  transportation  of  any 
person  with  ordinary  baggage,  not  exceeding  one  hundred 
pounds  in  weight,  to  the  sum  of  two  cents  per  mile,  or  frac- 
tional part  of  a  mile,*'  etc.,  and  prohibiting  it  from  putting 
into  effect  its  proposed  increased  passenger  rates,  fares  and 
charges,  and  its  proposed  regulations  and  practices,  stated  and 
contained  in  certain  tariffs  and  schedules,  filed  by  it  on  April 
1,  1915,  and  from  making  or  putting  into  effect  any  other  or 
different  passenger  rates,  fares,  regulations  and  practices, 
from  those  prescribed  in  said  chapter,  and  now  in  practice, 
in  so  far  as  they  relate  to  the  transportation  of  persons  with 
ordinary  baggage,  between  points  and  stations  within  the 
State  of  West  Virginia,  until  the  1st  day  of  June,  1915,  un- 
less otherwise  ordered  by  the  Commission. 

The  order  referred  to  was  supplementary  to  an  order 
entered  on  April  24,  1915,  which  was  supplementary  to  a 
prior  order,  entered  on  April  20,  1915.  By  the  first  of  said 
orders  the  Commission  took  note  of  the  filing  of  said  tariffs 
and  schedules,  on  or  prior  to  the  1st  day  of  April,  1915,  and 
of  the  proposal  of  the  defendant  to  put  them  into  effect  May 
1st,  1915,  and  that  such  passenger  rates,  fares  and  charges 
were  in  excess  of  those  allowed  by  the  act  of  1907.  And  in 
view  of  said  proposed  changes  it  was  considered  and  ordered 
that  the  Commission  should  enter  upon  a  hearing  or  investiga- 
tion concerning  the  propriety  and  lawfulness  of  said  new 
tariffs  and  schedules,  and  being  of  opinion  that  the  defendant 
should  obey  and  comply  with  the  4)rovi8ions  of  said  act  until 
the  Commission  should  have  heard,  investigated  and  finally 
determined  the  propriety  of  said  increases,  and  the  lawful- 
ness of  the  proposed  passenger  rates,  fares,  charges  and  regu- 
lations, it  was  ordered  that  defendant  be  forthwith  served 
with  a  copy  of  said  order,  and  that  it  be  required  to  appear 
before  said  Public  Service  Commission  on  April  24,  1915,  and 
then  and  there  present  for  consideration  any  reasons  it  might 
desire  to  present  why  it  should  not  obey  said  statute,  and  why 
it  should  not  be  prohibited  from  putting  into  effect  such  pro- 
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posed  increased  passenger  rates,  fares,  etc.,  for  a  reasonable 
time,  nntil  the  Commission  should  have  heard,  investigated 
and  finally  determined  the  propriety  thereof. 

On  the  day  so  appointed  the  defendant  entered  a  special 
appearance,  solely  and  only  for  the  purpose  of  objecting  to 
any  further  proceeding  or  action  on  the  part  of  the  com- 
mission in  respect  of  or  in  relation  to  the  matters  referred  to, 
and  filed  a  statement  in  writing  setting  out  the  grounds  of 
its  objection  to  the  jurisdiction  of  the  Commission  of  the 
matters  and  things  under  investigation  and  hearing.  On 
consideration  whereof,  the  Commission  was  of  opinion  and 
so  ordered,  that  the  grounds  of  objection  were  not  sufficient, 
and  that  it  had  jurisdiction  of  the  matters  therein  referred 
to,  and  that  said  special  appearance  be  rejected.  Thereupon, 
on  request  of  the  counsel  for  defendant,  additional  time  was 
given  until  April  26,  1915,  to  enable  it  to  determine  what 
further  appearance,  if  any,  it  should  make  in  said  investiga- 
tion and  hearing,  and  on  the  day  to  which  said  hearing  was 
continued,  defendant  failing  to  enter  any  further  appearance, 
the  second  supplemental  order,  of  April  26,  1915,  Was  duly 
entered. 

By  respondent's  special  appearance,  on  April  24.  1915, 
jurisdiction  was  challenged  upon  the  following  groninds: 
Pirst:  That  relator  was  without  lawful  power  or  authority, 
(a)  to  make  any  order  affecting  passenger  rates,  (b)  to  re- 
quire appearance  by  respondent,  (c)  to  require  respondent 
to  present  reasons  why  it  should  not  obey  or  comply  with  the 
provisions  of  chapter  41,  of  the  Acts  of  1907,  or  (d)  to  make 
any  order  prohibiting  respondent  from  putting  into  effect 
and  operating  under  the  proposed  increased  passenger  rates, 
fares  and  charges,  referred  to  in  the  order  of  April  20,  1915. 

Second :  That  on  April  23,  1915,  respondent  had  instituted 
its  suit  in  equity  in  the  circuit  court  of  Kanawha  County, 
West  Virginia,  against  the  Attorney  General,  and  all  the 
prosecuting  attorneys  of  the  several  counties  of  said  state, 
through  which  respondent's  lines  of  railroad  run,  and  against 
the  several  members  of  the  Public  Service  Commission,  to  en- 
join them  and  each  of  them  from  instituting  or  in  any  manner 
prosecuting  respondent,  or  any  of  its  agents,  officers,  or 
employees,   for  alleged  violations  of  said  act,  and  from   in 
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any  manner  whatsoever  interfering  with  or  impeding  re- 
spondent from  putting  into  force  and  operating  thereunder 
the  rates,  tariffs,  fares,  etc.,  aforesaid;  and  attacking  in  said 
suit  said  chapter  41,  of  the  Acts  of  1907,  as  unconstitutional, 
null  and  void,  and  exhibiting  with  said  special  plea  or 
appearance  a  copy  of  said  bill,  and  alleging  that  process 
thereon  of  said  court  had  been  served  on  relator  on  April 
23rd,  1915,  and  that  notice  had  been  given,  relator  that  appli- 
cation for  said  injunction  would  be  made  to  said  court  on  May 
3rd,  1915.  Wherefore,  it  was  alleged,  the  Public  Service  Com- 
mission could  take  no  action.  And  the  prayer  of  said  special 
appearance  was  that  respondent  be  not  required  to  further 
appear  or  answer. 

•  By  demurrer,  motion  to  quash,  and  return  to  the  alterna- 
tive writ,  respondent  has  presented  and  relies  on  the  same 
grounds  as  a  defense  to  the  wTit. 

It  is  conceded  that  the  Public  Service  Commission,  purely 
a  creature  of  the  statute,  possesses  only  such  powers  and 
authority  in  the  premises  as  are  expressly  conferred,  or  are 
necessarily  implied,  in  order  to  properly  perform  its  func- 
tions and  to  carry  into  effect  the  plans  and  purposes  of  the 
act  creating  it.  United  Fuel  Oas  Co.  v.  Public  Service  Corn^ 
mission,  73  W.  Va.  571.  As  the  statute  was  construed  in  that 
case  the  functions  of  the  Commission  as  an  administrative 
board  are  quasi-judicial  and  quasi-legislative. 

The  first  ground  of  attack,  in  orderly  sequence,  is  alleged 
want  of  constitutional  authority  in  the  Legislature  to  delegate 
to  the  Public  Service  Commission  the  power  of  making  rates. 
And  it  is  contended  that  if  the  Legislature  has  attempted  to 
confer  such  authority  and  jurisdiction  upon  the  Public  Ser- 
vice Commission,  the  act  to  that  extent  is  void  and  inoperative, 
on  constitutional  grounds. 

Section  9,  of  Article  XI,  of  the  Constitution,  relied  on, 
provides:  ** Railroads  heretofore  constructed,  or  that  may 
hereafter  be  constructed  in  this  State,  are  hereby  declared 
public  highways  and  shall  be  free  to  all  persons  for  the  trans- 
portation of  their  persons  and  property  thM-eon,  under  such 
regulations  as  shall  be  prescribed  by  law;  und  the  Legisla- 
ture shall,  from  time  to  time,  pass  laws,  applicable  to  all 
railroad  corporations  in   the   State,   establishing   reasonable 
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maximum  rates  of  charges  for  the  transportation  of  passengers 
and  freights,  and  providing  for  the  correction  of  abuses,  the 
prevention  of  unjust  discriminations  between  tiirough  and 
local  or  way  freight  and  passenger  tariffs,  and  for  the  pro- 
tection of  the  just  rights  of  the  public,  and  shall  enforce  such 
laws  by  adequate  penalties." 

This  section  is  the  same  as  originally  adopted  in  the  Consti- 
tution of  1872.  By  acts  of  the  Legislature  1872-3,  chapter 
227,  now  contained  in  chapter  54,  Code  1913,  serial  sections 
2996,  etc.,  the  Legislature,  in  the  exercise  of  this  constitu- 
tional power,  classified  all  railroads  and  undertook  to  estab- 
lish reasonable  maximum  rates  and  charges  for  the  trans- 
portation of  passengers  and  freights,  and  to  limit  railroads 
thereby.  The  law  as  thus  enacted  remained  undisturbed  until 
the  passage  of  chapter  41,  Acts  of  1907,  limiting  all  railroads 
to  two  cents  per  mile,  or  fractional  part  of  a  mile,  except 
railroads  under  fifty  miles  in  length,  and  imposing  penalties 
for  violations  of  the  statute,  and  repealing  all  acts  or  parts 
of  acts  inconsistent  therewith.  Thus  the  maximum  rate  of 
two  cents  per  mile,  instead  of  the  rates  fixed  by  Acts  of 
1872-3,  was  established. 

That  the  Legislature  by  these  statutes  undertook  to  comply 
with  the  mandate  of  the  Constitution  is  manifest,  and  no- 
w^here  has  it  undertaken  to  delegate  to  any  board  or  Public 
Service  Commission  its  legislative  authority  under  the  Con- 
stitution to  establish  reasonable  maximum  rates,  or  to  pro- 
mulgate and  establish  tariffs  and  rates  for  passengers  or 
freights,  to  have  general  application  to  all  railroads.  Chapter 
9.  of  the  Acts  of  the  Legislature  of  1913,  establishing  the 
Public  Service  Commission,  and  prescribing  its  powers  and 
duties,  unless  in  the  particulars  pointed  out  by  counsel  for 
respondent,  neither  abrogates  nor  delegates  legislative  author- 
ity impased  by  the  Constitution,  and  is  but  the  reasonable 
exercise  by  the  Legislature  under  said  section  of  the  Consti- 
tution, of  its  authority  to  regulate  tariffs  and  rates  and  to 
provide  *'for  the  correction  of  abuses,  the  prevention  of 
unjust  discriminations  between  through  and  local  or  way 
freight  and  passenger  tariffs,  and  for  the  protection  of  the 
ju^t  rights  of  the  public'',  etc. 

Section  5,  of  that  act,  relied  on  by  relator  as  warranting 
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the  relief  sought,  is  as  follows:  ''The  commission  is  hereby 
given  the  power  to  investigate  all  methods  and  practices  of 
public  service  corporations,  and  to  require  them  to  conform 
to  the  laws  of  the  state.  The  commission  may  compel  obedi- 
ence to  its  lawful  orders  by  proceedings  of  mandamus  or  in- 
junction or  other  proper  proceedings  in  the  name  of  the  state 
in  any  circuit  court  having  jurisdiction  of  the  parties  or  of 
the  subject  matter,  or  the  supreme  court  of  appeals  direct, 
and  such  proceedings  shall  have  priority  over  all  pending 
cases.  The  commission  may  change  any  intrastate  rate,  charge 
or  toll  which  is  unjust  or  unreasonable  and  may  prescribe 
such  rate,  charge  or  toll  as  would  be  just  and  reasonable,  and 
change  or  prohibit  any  practice,  device  or  method  of  service 
in  order  to  prevent  undue  discrimination  or  favoritism  as 
between  persons,  localities  or  classes  of  freight;  provided, 
that  the  commission  shall  not  reduce  any  rate,  toll  or  charge 
within  ten  years  after  the  completion  of  the  railroad  or  plant 
to  be  used  in  the  public  service  below  a  point  which  would 
prevent  such  public  service  corporation,  person,  persons  or 
firm  from  making  a  net  earning  of  eight  per  cent  per  annum 
on  the  cost  of  the  construction  and  equipment  of  said  railroad 
or  plant.  But  in  no  case  shall  the  rate,  toll  or  charge  be  more 
than  the  service  is  reasonably  worth,  considering  the  cost 
thereof. 

*' Every  order  entered  by  the  commission  shall  continue 
in  force  until  the  expiration  of  the  time,  if  any,  named  by 
the  commission  in  such  order,  or  until  revoked  or  modified  by 
the  commission,  unless  the  same  be  suspended,  modified,  or 
revoked  by  order  or  decree  of  a  court  of  competent  juris- 
diction.*' 

We  fail  to  find  in  this  section  any  delegation  of  legisla- 
tive power,  specifically  imposed  by  the  Constitution  on  the 
Legislature.  Powers  conferred  by  this  act  upon  our  Public 
Service  Commission  are  similar  in  character  to  those  con- 
ferred by  Congress  from  time  to  time  upon  the  Interstate 
Commerce  Commission,  and  by  many  of  the  states  upon  com- 
missions of  like  character,  for  the  control  and  regulation  of 
public  service  corporal^ions. 

In  the  early  history  of  the  Interstate  Commerce  Commis- 
sion,   though    not    specifically    conferred,    jurisdiction    was 
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assumed  not  only  to  investigate  and  determine  and  report 
whether  a  specific  rate  was  unreasonable,  but  to  order  and 
put  in  force  such  rate  as  the  Commission  found  to  be  reason- 
able. The  question  as  to  such  authority  seems  to  have  been 
left  in  some  uncertainty  until  the  noted  case  of  Interstate 
Commerce  Commission  v.  Cincinnati,  N.  0.  cfe  T.  P.  Ry.  Co., 
167  U.  S.  479,  opinion  by  Mr.  Justice  Brewer.  After  having 
reviewed  the  previous  cases  this  learned  judge  sums  up  as 
follows:  **Our  conclusion,  then,  is  that  Congress  has  not 
conferred  upon  the  Commission  the  legislative  power  of  pre- 
scribing rates  either  maximum  or  minimum  or  absolute.  As 
it  did  not  give  the  express  power  to  the  Commission  it  did 
not  intend  to  secure  the  same  result  indirectly  by  empowering 
that  tribunal  to  determine  what  in  reference  to  the  past  was 
reasonable  and  just,  whether  as  maximum,  minimum,  or  abso- 
lute, and  then  enable  it  to  obtain  from  the  courts  a  peremp- 
tory order  that  in  the  future  the  railroad  company  should 
follow  the  rates  thus  determined  to  have  been  in  the  past 
reasonable  and  just.'' 

As  is  apparent  the  basis  of  this  decision  was  that  the  powers 
denied  the  Commission  were  not  specifically  conferred  by 
the  Act  of  Congress.  Subsequently  by  the  amendment  of 
1906,  known  as  the  Hepburn  act,  the  Commission  was  given 
further  power,  after  finding  an  existing  rate  unreasonable,  to 
fix  a  reasonable  rate  for  the  future,  and  to  enforce  observance 
thereof;  and  later  by  the  amendment  of  1910,  known  as  the 
Mann  act,  the  power  of  the  Commission  was  enlarged  so  as  to 
include  the  suspension  before  going  into  effect  of  any  in- 
crease in  rates  announced  by  a  carrier,  for  certain  limited 
periods,  pending  its  investigation  of  the  reasonableness  of 
such  rates. 

By  the  act  creating  the  Public  Service  Commission  of  this 
state,  as  originally  passed,  substantially  all  the  powers  con- 
ferred by  Congress  upon  the  Interstate  Commerce  Commis- 
sion, respecting  interstate  carriers,  except  the  power  to  sus- 
pend the  operation  of  rates,  or  changes  in  rates,  were  con- 
ferred upon  the  relator,  in  respect  to  intrastate  railways. 
And  by  a  recent  amendment  of  section  9,  of  said  act,  by 
chapter  8,  of  the  Acts  of  1915,  not  in  force  at  the  time  these 
proceedings  were  begun,  the  Commission  was  empowered,  by 
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simple  protest,  or  by  an  order,  to  suspend  pending  a  hearing 
or  final  decision  of  the  matter,  any  proposed  modification, 
change,  or  annulment  of  any  pre-existing  rate. 

While  it  is  conceded,  as  a  general  proposition,  that  the 
making  of  railroad  rates  or  reasonable  maximum  rates,  for 
general  application,  primarily  at  least,  is  a  legislative  func- 
tion, nevertheless  h  seems  to  be  now  established  law,  by  state 
and  federal  decisions,  that  legislative  control  over  railways, 
and  other  public  service  corporations  may,  within  constitu-^ 
tional  limitations,  be  delegated  to  Public  Service  Commis- 
sions.  2  Willoughby  on  the  Constitution,  section  778,  and 
cases  cited  in  notes;  4  R.  C.  L.,  pages  620,  etc.,  paragraphs: 
93  to  96,  inclusive ;  Beale  &  Wyman,  Railroad  Rate  Regula- 
tion, sections  1032  to  1035,  inclusive. 

The  reason  behind  all  such  regulatory  laws  and  boards  or 
commissions  is  the  clear  distinction  to  be  observed  between 
the  prescribing  of  rates  generally  without  any  complaint, 
controversy,  or  investigation,  and  directing  the  observance  of 
a  certain  particular  rate  or  schedule,  after  judicial  or  quasi- 
judicial  investigation  of  its  propriety.  1  Drinker  on  the  Inter- 
state Commerce  Act,  pp.  394,  395,  and  cases  cited;  Beale 
&  Wyman  on  Railroad  Rate  Regulation,  supra,  section  1034. 
In  Interstate  Commerce  Commission  v.  CM.,  R.  I.  &  Pac. 
By,,  218  U.  S.  88,  the  power  of  the  Interstate  Commerce  Com- 
mission, to  investigate  and  pronounce  unreasonable  and  dis- 
criminatory existing  or  proposed  new  rateS,  and  to  prescribe 
other  rates  in  place  thereof,  was  distinctly  decided.  See,. 
also,  Interstate  Commerce  Commission  v.  Perry,  3  I.  C.  R.  740,. 
where,  prior  to  the  amendments  of  the  federal  act,  power  in 
the  Commission  was  asserted  not  only  to  find  that  an  existing^ 
rate  was  unreasonable,  and  forbid  its  continuance,  but  also  to 
ascertain,  order  and  enforce  a  rate  that  was  reasonable,  and 
where  the  reasons  for  the  right  to  exercise  such  authority  in 
special  instances  are  dilated  upon  by  Veazey,  Commissioner. 

We  are  of  opinion,  therefore,  that  there  is  no  merit  in  the 
contention  that  the  Public  Service  Commission  is  without 
constitutional  or  legislative  authority  to  exercise  the  powers*  / 
specifically  conferred  upon  it  by  the  act  of  the  legislature  I 
creating  it.  In  exercising  those  powers  and  functions  it  i&. 
not  exercising  powers  specifically  confined  to  the  Legisla- 
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/  ture,  but  those  quasi-legislative  and  quasi-judicial,  and  ad- 
ministrative in  character,  and  such  powers  as  we  held  m 
United  Fuel  Gas  Co,  v.  Public  Service  Commission^  supra,  the 
Legislature  has  constitutional  authority  to  delegate. 

The  second  ground  urged  in  resistance  of  the  writ  is  that 
the  present  statute,  chapter  41,  Acts  1907,  in  pursuance  of 
the  constitutional  mandate,  is  the  paramount  law  of  the  state, 
is  still  in  force,  and  that  the  relator  has  no  power  to  change 
or  modify  that  law-,  or  make  any  new  or  different  rate  for 
carriers  of  passengers.  And  while  affirming  and  urging  with 
persistency  this  proposition,  in  opposition  to  the  authority 
and  jurisdiction  asserted  by  the  Public  Service  Commission, 
counsel  for  respondent  affirm  with  equal  emphasis,  the  cog- 
nate proposition,  that  as  to  the  railway  company  the  statute 
is  invalid  and  without  binding  force  or  authority,  even  prima 
facie,  upon  it,  because,  as  it  has  attempted  to  determine  for 
itself,  the  maximum  rate  fixed  bv  the  statute  is  unreasonable 
and  confiscatory,  and  that  regardless  of  this  paramount 
law,  it  may  with  impunity  and  without  application  to  or 
authority  granted  by  the  Public  Service  Commission,  or  by 
any  judicial  process,  promulgate  and  put  into  effect  new 
tariffs  and  rates,  and  that  the  Commission  is  w-ithout  power 
or  jurisdiction  over  it  in  the  premises,  to  investigate  or  decide 
w^hether  the  maximum  rate  prescribed  by  the  statute  is  reason- 
able or  confiscatory,  or  to  make  any  order  in  the  premises. 

But  for  the  jurfsdiction  conferred  upon  the  Public  Service 
Commission  by  the  Act  of  1913,  and  upon  principles  enunci- 
ated in  Goal  cC-  Coke  Raihmy  Co,  v.  Conley,  67  W.  Va.  129, 
on  vshowing  to  the  satisfaction  of  the  court  that  the  maximum 
rate  prescribed  by  the  statute,  as  to  it,  is  confiscatory,  equity 
would  have  jurisdiction,  on  that  ground,  to  enjoin,  for  the 
time  being,  enforcement  of  the  statutory  rate.  But  that  de- 
cision is  no  authority  for  the  proposition  now^  advanced  in 
this  case,  that  before  judicial  inquiry  injunction  will  lie 
against  the  public  officers  from  enforcing  the  statute.  True, 
a  preliminary  injunction  was  granted  by  the  circuit  court  in 
that  case,  but  the  propriety  of  that  injunction  was  not  pre- 
sented here,  and  the  practice  finds  no  justification  in  the 
decision  of  this  court  in  that  case. 

Since  the  decision  of  the  Coal  &  Coke  Railway  Case,  how- 
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ever,  we  have  the  Public  Service  Commission,  with  the  powers, 
jurisdiction  and  authority  conferred  by  statute  upon  it.  It 
is  not  contended,  but  quite  the  contrary,  that  the  act  creating 
this  Commission  repealed  chapter  41,  Acts  of  1907.  It  is  con- 
ceded on  both  sides  of  this  controversy,  that  that  act  is  still 
in  force,  and  being  in  force  it  must  be  construed  as  a  part 
of  the  new  system  inaugurated  by  the  act  creating  the  Public 
Service  Commission  for  the  regulation  and  control  of  public 
service  corporations,  including  railway  companies,  and  that 
the  new  act  must  be  read  in  pari  materia  with  all  previous 
legislation  relating  to  the  subject  of  rates  and  regulative  con- 
trol. McChord  V.  L.  d:  .V.  Ry,  Co,,  183  U.  S.  483;  Coal  rf- 
Coke  Railway  Co,  v.  Conley,  supra,  point  38  of  the  syllabus. 

While  we  do  not  find  in  the  act  relating  to  the  Public  Service 
Commission,  in  force  at  the  time  these  proceedings  were  in- 
augurated, specific  authority  to  suspend  existing  or  new 
rates,  we  do  find  in  section  five  above  quoted,  power  to  inves- 
tigate all  methods  and  practices  of  public  service  corporations, 
and  to  require  them  to  confoj^i  to  the  laws  of  the  state.  It 
was  pursuant  to  this  authority  that  relator  entered  upon  the 
investigation  recited  in  the  original  and  special  supplemental 
orders,  and  summoned  respondent  before  it,  and  the  command 
of  the  alternative  writ,  sought  to  be  made  peremptory,  as 
we  have  seen,  commanded  rc^spondent  to  obey  and  comply 
with  and  conform  to  the  provisions  of  said  chapter  41,  of 
the  Acts  of  1907,  and  to  prohibit  it  from  putting  into  effect 
the  proposed  increased  passenger  rates,  and  from  making  or 
putting  into  effect  any  other  or  different  passenger  rates  than 
those  pre'scribed  in  said  acts  until  the  1st  day  of  June,  1915, 
unless  otherwise  ordered  by  the  Commission. 

If  it  be  true  as  contended  that  the  statutory  rate  for  pas- 
sengers and  baggage,  as  to  respondent,  operates  to  deprive  it 
of  a  reasonable  and  lawful  return  for  the  services  rendered, 
and  therefore  confiscatory,  the  proper  construction  of  the  act  I 
creating  the  Public  Ser\ice  Commission,  in  our  opinion,  / 
requires  that  resort  be  first  had  to  that  commission  as  the 
primary  forum  in  which  to  have  investigated  and  determined 
those  questions.  That  Commission  being  given  the  power  and 
authority  to  investigate  and  to  change  any  intrastate  charge 
or  toll  which  is  unjust  or  unreasonable  and  to  prescribe  a 
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rate  that  will  be  just  and  reasonable,  must  be  construed  to 

include  the  power  to  change  the  rate  prescribed  by  the  statute, 

if  such  maximum  rate  is  in  fact  confiscatory  and  void  on 

constitutional  or  other  grounds.     In  our  opinion  this  power 

must  necessarily  have  been  included  in  the  plan  and  scheme 

of  the  Legislature  in  creating  the  Commission;    otherwise 

corporations  so  affected  would  be  put  beyond  the  control  of 

the  Public  Service  Commission,  while  other  corporations  as 

to  whom  the  rate  prescribed  by  statute  is  not  confiscatory 

would  remain  subject  to  its  control.    In  our  opinion  the  statute 

binds  and   controls  respondent  until   it   has  been   lawfully 

determined  by  the  Public  Service  Commission,  or  afterwards 

by  a  court  of  competent  jurisdiction,  that  the  prescribed  rate 

is  confiscatory.     And  while  the  Commission  may  not  have 

been  empowered,  at  the  time  these  proceedings  were  begun 

1    to  suspend  a  rate  lawfully  promulgated,  it  has  the  specific 

power  given  by  the  provision  of  the  statute  quoted,  to  require 

■    respondent  to  conform  to  the  law  of  the  state,  and  this  in- 

j    eludes  jurisdiction  and  power  to  require  it  to  adhere  to  the 

I    rate  prescribed  by  the  statute,  until  by  lawful  and  orderly 

J    proceedings  under  the  statute,  by  application  to  the  Public 

\    Service  Commission,  that  rate  has  been  lawfully  suspended 

or  changed,  for  until  then  that  law  must  be  regarded  the  law 

of  the  state  enforceable  against  the  railway  company. 

As  thus  construed  the  statute  imposes  no  hardship  upon  or 
barrier  to  the  speedy  determination  of  respondent's  rights  in 
the  premises.  The  remedy  given  by  this  statute  is  more 
summary  and  is  calculated  to  lead  to  better  and  quicker 
results  because  of  the  peculiar  powers  and  functions  of  the 
Commission,  than  resort  to  a  court  of  equity  in  the  first 
instance,  whose  powers  are  limited  to  the  determination 
whether  a  specific  rate  is  unreasonable,  and  it  is  without 
power  or  jurisdiction  to  determine  what  rate  would  be  reason- 
able, and  to  enforce  the  same. 

According  to  the  original  writ  the  Public  Service  Commis- 
,   sion  had  already  entered  upon  the  investigation  of  respond- 
ent's proposed  new  schedules  and  rates.    Since  the  establish- 
ment of  the  Interstate   Commerce   Commission  the  federal 
courts  have  declined  to  take  jurisdiction  to  test  the  validity 

of  interstate  rates  pending  proceedings  for  the  same  purpose 
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.before  the  Interstate  Commerce  Commission,  that  forum  being  / 
the  primary  jurisdiction  to  which  resort  should  be  made  for 
relief  against  unreasonable  and  confiscatory  rates.  B.  &  0. 
E,  Co,  V.  V.  S,  ex  rel.  Pitcairn  Coal  Co.,  2l5  U.  S.  481; 
Texas  &  Pacific  K.  Co.  v.  Abilene  Cotton  Oil  Co,,  204  U.  S. 
426;  McChord  v.  L.  &  N.  R,  Co.,  supra;  Cincinnati  N,  0. 
d:  T,  P,  R,  Co.  V.  Interstate  Commierce  Commission,  162  U. 
S.  184 ;  Meeker  v.  LeUgli  Valley  R.  Co.,  162  Fed.  354 ;  Atlan- 
tic Coast  Line  R.  Co.  v.  Macon  Grocery  Co.,  166  Fed.  206;, 
Macon  Grocery  Co.  v.  Atla7itic  Coast  Line  R.  Co.,  215  U.  S. 
501 ;  Robinson  v.  B.  &  0.  R.  R.  Co.,  64  W.  Va.  406 ;  Coal  & 
Coke  Ry.  Co.  v.  Railway  Co.,  67  W.  Va.  448.  In  our  opinion 
the  rules  and  principles  of  these  decisions  should  be  applied. 
•  Not  only  is  the  right  given  to  respondent  to  apply  for  relief 
in  the  first  instance  to  the  Public  Service  Commission,  a  forum 
having  quasi-legislative  and  quasi-judicial  powers,  but  if 
aggrieved  by  the  entry  of  any  final  order  of  the  Commission 
affecting  it,  it  may  apply  to  this  court  for  suspension  of  such 
final  order,  and  for  a  full  hearing  upon  the  merits  of  its  case 
as  prescribed  by  section  16  of  the  Public  Service  Commission 
act,  and  as  interpreted  and  construed  by  this  court  in  Umted 
Fuel  Gas  Co.  v.  Public  Service  Commission,  supra,  or  as  there 
indicated,  by  original  application  to  any  other  court  having 
jurisdiction,  to  have  determined  the  reasonableness  of  the 
rates  as  fixed  and  order  to  be  put  into  effect  by  the  Public 
Service  Commission. 

Some  of  the  propositions  advanced  by  counsel  for  the 
relator,  supported  by  many  federal  supreme  court  decisions, 
in  support  of  the  primary  jurisdiction  of  the  Public  Service  ' 
Commission  are.:  (1)  That  rate  making  is  primarily  a  legisla- 
tive function;  (2)  that  there  is  no  distinction  between  the 
exercise  of  this  function  directly  by  the  legislature  or  medi- 
ately through  a  Commission;  (3)  that  injunction  does  not 
lie  against  the  exercise  of  legislative  function,  and  (4)  that 
injunction  does  not  lie  against  the  making  of  a  rate,  or 
against  a  Commission  before  the  rate  is  made.  We  think  it 
will  be  unnecessary  to  enter  upon  any  other  or  further  dis- 
cussion of  these  propositions,  and  as  the  cases  cited  in  support 
of  them  are  so  numerous,  even  a  citation  of  them  here  would 
overburden  this  opinion. 
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What  has  now  been  said  we  deem  sufficiently  comprehen- 
sive of  all  propositions  relied  upon  by  respondent  in  resist- 
ance of  the  writ,  and  in  affirmance  of  these  propositions  relied 
upon  by  the  relator,  and  we  are  of  opinion  that  the  peremp- 
tory wTit  prayed  for  should  be  awarded,  and  it  will  be  so 
ordered. 

Peremptory  writ  awarded. 


CHARLESTON. 

Harrison  v.  Harman  et  al. 

Submitted  March  23,  1915.     Decided  June  1,  1915.      • 

1.  Appeal  and  Error — Motion  to  Diifniss — Affidaviis — Filing  of  Appeal 

Bond. 

On  a  motion  to  dismiss  an  appeal  on  the  ground  that  the  appeal 
bond  was  not  filed  with  the  clerk  of  the  circuit  court  within  a  year 
and  two  months  from  the  date  of  the  decree  appealed  from,  it  may 
be  shown  by  affidavits  filed  in  this  court,  in  resistance  to  said  motion, 
that  bond  was  filed  with  said  clerk  in  time  and  approved  by  him,  and 
was  subsequently  lost  or  mislaid,     (p.  415). 

2.  Limitation  of  Actions — Operation  of 'Statute — Retroactive  Effect. 

Statutes  of  limitations  will  not  be  given  a  retroactive  effect  unless 
by  express  terms,  or  by  necessary  implication,  it  clearly  appears  that 
the  legislature  intended  that  they  should  so  operate,     (p.  417). 

3.  Review — Proceedings — Time  for  Filing — Operation  of  Statute. 

Sec.  5,  Ch.  133,  serial  section  4951,  Code  1913,  as  amended  by 
Ch.  40,  Acts  1909,  does  not  limit  the  right  of  a  person  under  dis- 
ability, to  file  a  bill  of  review,  to  one  year  after  the  removal  of  such 
disability,  if  the  decree  complained  of  was  pronounced  before  the 
statute  as  amended  took  effect.  In  such  case,  a  person  under  dis- 
ability has  three  years  after  the  removal  thereof  in  which  to  file  a 
bill  of  review,     (p.  417). 

(Williams,  Judge,  dissenting.) 

Appeal  from  Circuit  Court,  ^McDowell  County. 

Suits  by  Joseph  Harrison  and  others  and  by  Hattie  Har- 
rison against  (xeorge  W.  Harman  and  others.  From  the 
decree,  plaintiffs  appeal. 

Bfvcrsed  in  part.    Affirmed  in  part.    Remanded. 
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J,  Powell  FoyalK  M,  O.  Litz,  and  Sanders  &  Crockett,  for 
appellants. 

A.  W,  Reynolds y  Jos,  S,  Clark,  Anderson,  Strother  & 
Hughes,  and  S,  M.  B,  Coulling  and  J.  W.  Chapman,  for  ap- 
pellees. 

POPPENBARGER,   JUDGE : 

In  the  year  1887  D.  G.  Sayers,  G.  W.  Harman  and  Henry 
Harrison  conveyed  to  Henry  Bowen  nine  tracts  of  land  in 
McDowell  county.  West  Virginia,  known  as  the  Burkhart 
lands.  Bowen  took  and  held  the  same  for  himself  and  others 
as  follows :  one-fourth  for  himself,  one-fourth  for  J.  S.  Gilles- 
pie, one-fourth  for  A.  P.  Gillespie,  and  one-fourth  for  J.  G. 
Watts.  Sayers,  Harman  and  Harrison  had  acquired  title 
thereto  by  virtue  of  a  proceeding  instituted  by  the  commis- 
sioner of  school  lands. 

In  1889  William  H.  Burkhart  and  others,  heirs  at  law^  of 
George  J.  Burkhart,  deceased,  brought  a  suit  in  the  circuit 
court  of  the  United  States  for  the  District  of  West  Virginia 
against  the  school  commissioner,  Henry  Bowen,  D.  G.  Sayers, 
G.  W.  Harman  and  others  to  annul  the  school  commissioner's 
proceedings  and  the  deed  made  by  him  pursuant  thereto. 
Bowen  notified  two  of  his  grantors,  Sayers  and  Harman,  to 
defend  that  suit  and  protect  his  title,  Harrison,  the  other 
grantor,  having  died  before  the  suit  was  brought.  They  did 
make  defense,  and  notwithstanding,  the  court  decreed  that 
the  Burkhart  heirs  had  title  to  the  land,  annulled  the  convey- 
ances from  the  schocl  commissioner  to  Sayers,  Harman  and 
Harrison  and  from  them  to  Bowen.  An  appeal  was  taken  to 
the  United  States  Circuit  Court  of  Appeals  by  Sayres  and 
Harman,  which  resulted  in  an  affirmance  of  the  decree  of  the 
lower  court. 

Henry  Bowen  then  brought  an  action  on  behalf  of  himself 
and  the  two  Gillespies  in  the  circuit  court  of  Tazewell  county, 
Virginia,  against  his  two  surviving  grantors,  Sayers  and  Har- 
man, Harrison  being  dead,  to  recover  damages  for  breach  of 
their  covenants  of  title,  claiming  the  right  to  recover  three- 
fourths  of  the  purchase  money  which  they  had  paid,  together 
with  interest  thereon,  and  the  costs  and  expenses  incurred 
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by  Bowen  in  defense  of  the  Burkhart  suit.  (J.  G.  Watts, 
the  other  joint  purchaser  with  Bowen,  had  conveyed  to 
one  G.  W.  Lambert  his  one-fourth  interest  before  the  Burk- 
hart suit  was  brought,  and  it  is  in  nowise  involved  and  has 
no  bearing  on  the  question  to  be  decided).  Recognizing  their 
liability,  Savers  and  Harman  did  not  suffer  the  Bowen  suit 
to  proceed  to  judgment,  but  compromised  it  by  executing 
their  bond  to  Henry  Bowen,  J.  S.  Gillespie  and  A.  P.  Gilles- 
pie, bearing  date  on  the  15th  February,  1898,  for  the  sura  of 
$5,187.39.  Thereupon  Sayers  and  Harman,  treating  their 
bond  as  a  novation  and  payment  of  the  joint  liability  of  them- 
selves and  Henry  Harrison,  deceased,  upon  the  covenants  in 
their  deed  of  conveyance,  brought  a  suit  in  equity,  to  Novem- 
ber rules,  1898,  in  the  circuit  court  of  McDowell  county 
against  the  administrator  and  heirs  at  law  of  said  Henry 
Harrison,  deceased,  for  contribution,  claiming  the  right  to 
recover  from  his  estate  a  sum  equal  to  one-third  of  the  amount 
of  the  bond.  By  decrees  rendered  in  that  cause  Harrison's 
estate  was  held  liable  for  such  sum;  and  the  interest  of  cer- 
tain ones  of  the  heirs  in  two  of  several  tracts  of  land  of  which 
Harrison  died  seized,  situate  in  McDowell  county,  were  sold 
to  pay  the  same,  and  were  purchased  by  said  George  W.  Har- 
man and  later  conveyed  to  him  by  a  commissioner  acting 
under  order  of  court. 

Henry  Harrison  resided  in  Tazewell  county,  Virginia,  at 
the  time  of  his  death,  and  died  intestate  leaving  twelve 
children  as  his  heirs  at  law,  four  of  whom  were  infants  when 
the  last  mentioned  suit  was  brought,  the  plaintiff  and  appel- 
lant in  the  present  suit,  Hattie  Harrison,  being  the  youngest, 
and  one  of  the  six  heirs  whose  interest  had  been  sold.  Six 
of  the  heirs  had  aliened  their  interests  in  the  McDowell  county 
lands  before  the  in.stitution  of  the  suit  and  such  interests  were 
held  not  liable  to  sale. 

In  July,  1905,  two  of  the  heirs,  to-wit:  Joseph  Harrison 
and  Belle  Sayers  (nee  Harrison)  filed  a  bill  of  review,  in 
which  they  prayed  to  have  the  decrees  and  proceedings  in 
that  suit  reviewed  and  annulled,  and  the  deed  which  the 
special  commissioner  had  made  to  Harman  cancelled,  alleg- 
ing numerous  grounds  therefor,  one  of  which  was  that  the 
bill  of  Harman  and  Sayers  showed  no  right  in  them  to  sue, 
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that  it  did  not  show  that  they  had  any  right  to  demand  pay- 
ment of  any  sum  of  money  from  Harrison's  estate  and,  there- 
fore, were  not  his  creditors,  and  had  no  right  to  have  the 
lands  subjected  to  sale.  Numerous  other  errors  in  the  pro- 
ceedings were  averred  in  the  bill.  Hattie  Harrison,  then 
an  infant,  was  made  a  party  defendant  to  the  bill  of  review, 
and  on  March  7,  1910,  after  attaining  her  majority,  she  filed 
her  answer  which,  by  order  of  court,  was  treated  as  a  petition 
and  bill  of  review.  It  contained  practically  the  same  allega- 
tions as  the  plaintiff's  bill,  and  prayed  for  the  same  relief. 
At  August  rules,  1910,  she  also  brought  an  independent  suit, 
making  defendants  to  her  bill  practically  the  same  parties 
that  were  defendants  to  the  bill  of  review  filed  by  Joseph 
Harrison  and  Belle  Sayers,  and  some  additional  parties 
against  whom  no  relief  is  prayed,  and  prayed  for  the  same 
relief  as  in  her  answer  and  petition.  On  February  24,  1911, 
a  number  of  the  defendants  filed  demurrers  to  the  bill, 
assigning  grounds  therefor,  and  the  court  took  time  to  con- 
sider the  question  arising  thereon.  On  the  13th  of  September, 
1912,  the  two  causes  were  heard  together,  and. on  motion  of 
the  defendants,  George  W.  Harman  and  y^.  F.  Harman, 
Hattie  Harrison  was  compelled,  over  her  objection,  to  elect 
which  one  of  said  causes  she  would  prosecute,  and  she  elected 
to  prosecute  her  last  suit.  Thereupon  counsel  for  Joseph 
Harrison  and  Belle  Sayers  appeared  in  open  court  and  ad- 
mitted that  all  matters  arising  in  their  suit  had  been  settled 
except  those  arising  on  the  petition  and  cross-bill  answer  of 
Hattie  Harrison;  and  the  court  dismissed  that  suit  together 
with  the  cross-bill  answer,  to  which  action  of  the  court  she 
objected  and  excepted.  The  court  then  took  further  time  to 
consider  of  the  demurrers  to  her  original  bill,  and  at  a  sub- 
sequent term,  on  February  11,  1913,  entered  a  final  decree 
sustaining  the  demurrer  and  dismissing  her  suit.  From  those 
two  decrees  she  has  appealed. 

A  preliminary  question  is  presented  by  a  motion  to  dismiss 
the  appeal  on  the  ground  that  it  was  not  perfected  in  time 
by  the  filing  of  an  appeal  bond.  Sec.  17,  Ch.  135,  serial  sec. 
4997,  Code  1913,  requires  the  appeal  to  be  dismissed  when- 
ever it  appears  that  one  year  and  two  months  have  elapsed 
since  the  date  of  the  decree  and  no  bond  as  .required  has  been 
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given.  The  statute  is  mandatory  and  this  court  is  bound  to 
dismiss  for  failure  to  file  the  bond  in  the  time  prescribed. 
Scott  V.  Coal  &  Coke  Ry,  Co.  70  W.  Va.  777.  Resisting  the 
motion,  appellant  insists  that  bond  was  filed  with  the  clerk 
of  the  circuit  court  within  the  required  time  and  that  it  was 
approved  by  him,  but  that  it  was  afterwards  lost  or  misplaced 
and  can  not  be  found ;  and  tenders  in  this  court  the  affidavits 
of  the  circuit  clerk  and  other  witnesses  to  prove  these  facts. 
The  truth  of  these  affidavits  is  not  controverted,  but  counsel 
for  appellees  insist  that  this  court  is  without  jurisdiction  to 
consider  them;  that  the  question  is  one  of  original  jurisdic- 
tion and  should  first  have  been  presented  to  the  lower  court. 
The  clerk's  office  of  the  circuit  court  is  made  the  repository 
for  the  appeal  bond  for  the  purpose  of  convenience.  The 
bond  can  not  be  filed  until  after  the  appeal  has  been  allowed 
and  the  amount  of  the  bond  fixed  by  the  court  of  appeals,  or 
the  judge  granting  the  appeal.  Consequently,  it  can  not  be 
regarded  as  a  part  of  the  record  of  the  cause  in  the  court 
below.  Why  then  may  this  court  not  hear  evidence  to  deter- 
mine the  disputed  fact  as  to  the  filing  and  subsequent  loss 
of  the  bond?  It  was  held  in  Hannah  v.  Bank,  53  W.  Va. 
82,  that  affidavits  could  be  considered  by  this  court  to  ascer- 
tain the  value  of  property  levied  on.  and  claimed  by  a  third 
party,  under  the  provisions  of  Sec.  152,  Ch.  50,  Code,  for  the 
purpose  of  determining  whether  the  value  was  sufficient  to 
give  jurisdiction  of  the  appeal,  the  record  of  the  lower  court 
failing  to  show  the  value.  Upon  like  principle  evidence  to 
prove  loss  of  appeal  bond  may  be  considered.  See  also  Dryden 
V.  Su'inhurn,  15  W.  Va.  250.  The  appeal  bond  is  no  part 
of  the  record ;  it  is  no  part  of  the  judicial  proceedings  in  the 
lower  court,  and  is  filed  after  final  decree  or  judgment  therein, 
and  after  the  matters  appealed  from  have  passed  beyond  the 
control  of  the  lower  court.  The  fact  that  the  bond  is  required 
to  be  filed  with,  and  approved  by  the  clerk  of  the  circuit 
court  and  a  copy  certified  by  him  to  the  clerk  of  this  court, 
does  not  make  it  any  more  a  proceeding  in  the  circuit  court 
than  a  proceeding  in  this  court;  the  law  simply  makes  the 
circuit  clerk  the  custodian  of  the  bond  and  the  judge,  in  the 
first  instance,  of  the  sufficiency  of  the  security,  and  requires 

him  to  record  it  in  his  office.    It  would  be  a  very  great  hard- 
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ship  upon  an  appellant  to  dismiss  his  appeal  for  want  of 
a  bond,  after  he  has  done  all  that  the  law  requires  of  him 
by  executing  a  sufficient  bond  and  placing  it  in  the  hands  of 
the  circuit  clerk.  He  might  not  thereafter  know  that  his 
bond  had  been  lost  and  no  copy  thereof  certified  to  the  clerk 
of  the  court  of  appeals  until  his  time  of  appeal  had  expired. 
It  would  then  be  too  late  to  supply  proof  of  its  loss  by  pro- 
ceedings in  the  lower  court,  in  order  to  prevent  dismissal 
of  his  appeal.  The  affidavits  prove  that  sufficient  bond  was 
filed  within  the  required  time,  and  we  overrule  appellees' 
motion. 

A  vital  question  raised  by  the  demurrer  to  plaintiff's  bill 
is  whether  the  statute  of  limitations  is  a  bar  to  her  suit. 
Section  5,  Ch.  133,  serial  section  4951,  Code  1913,  as  it  was 
formerly,  gave  three  years  from  the  entry  of  a  final  decree 
in  which  to  file  a  bill  of  review,  and  contained  the  following 
exception  in  favor  of  persons  under  disability,  viz.:  ** except 
that  an  infant,  or  insane  person,  or  a  married  woman  in  a 
case  not  relating  to  her  separate  property,  may  exhibit  the 
same  within  three  years  after  the  removal  of  his  or  her  dis- 
ability.'' That  statute  was  amended  and  re-enacted  by  an 
act  passed  on  the  17th  of  February,  1909,  which  took  effect 
ninety  days  thereafter,  so  as  to  read  as  follows:  **A  court 
or  judge  allowing  a  bill  of  review  may  award  a  injunction 
to  the  decree  to  be  reviewed.  But  no  bill  of  review  shall  be 
allowed  to  a  final  decree,  unless  it  be  exhibited  within  one 
year  after  such  decree,  except  that  an  infant  or  insane  per- 
son, or  a  married  woman  in  a  case  not  relating  to  her  separate 
property,  may  exhibit  the  same  within  one  year  after  the 
removal  of  his  or  Her  disability.  Provided,  that  if  such  decree 
was  pronounced  before  this  section  as  amended  takes  effect, 
such  bill  of  review  may  be  exhibited  within  three  years  after 
such  decree." 

The  decree  which  plaintiff  sought  to  have  reviewed  was 
made  in  1901,  long  before  the  statute  was  amended.  She 
became  of  age  on  the  15th  of  October,  1908,  and  filed  her 
answer  and  cross-bill  in  the  suit  of  Joseph  Harrison  and 
others  against  Sayers  and  Harman  on  the  7th  March,  1910, 
which  was  within  one  year  after  the  new  act  took  effect  and 
more  than  one  year  and  less  than  three,  after  she  attained 
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her  majority.  She  filed  her  original  bill  in  the  nature  of  a 
bill  of  review,  at  August  rules,  1910,  which  was  more  than  a 
year  after  the  new  act  took  effect  and  likewise  more  than  a 
year,  but  w-ithin  three  years,  after  she  became  of  age. 

Under  no  interpretation  of  the  new  statute  of  limitation 
was  her  answer  and  cross-bill  filed  too  late,  but  it  is  strenu- 
ously insisted  that  her  bill  of  review  was.  In  order  to  bar  it, 
the  argument  makes  the  statute  retroactive  to  the  extent  of 
repeal  of  the  saving  made  in  the  older  statute  in  favor  of 
persons  under  disability,  or  reduction  of  the  period  from 
three  years  to  one.  A  statute  is  always  presumed  to  have 
been  intended  to  operate  prospectively  only,  unless  a  con- 
trary intention  appears  on  its  face  in  some  way.  **A  cardinal 
rule  in  interpreting  statutes  is  to  construe  them  as  prospec- 
tive in  operation  in  every  instance,  except  w^here  the  intent 
that  they  shall  act  retrospectively  is  expressed  in  clear  and 
unambiguous  terms,  or  such  intent  is  necessarily  implied  from 
the  language  of  the  statute,  which  would  be  inoperative  other- 
wise than  retrospectively."  State  v.  Mines,  38  W.  Va.  126; 
Stewart  v.  Vandervort,  34  W.  Va.  524.  About  fifteen  or 
twenty  years  ago,  litigation  predicated  upon  the  idea  of 
retrospective  action  of  statutes  seems  to  have  been  rife  in  this 
state.  It  brought  forth,  in  a  single  volume  of  our  reports, 
no  less  than  four  reiterations  and  applications  of  the  rule 
just  stated.  Rogers  v.  Lynch,  44  W.  Va.  94;  Casta  v.  Greer ^ 
Id.  332;  Walker  v.  Burgeas,  Id.  399;  Burns  v.  Hayes,  Id. 
503;  It  is  general  and  universal  in  its  application  and  does 
not  vary  with  the  nature  of  the  subject  matter  of  the  statute. 
Both  substantive  and  remedial  rights  come  under  its  opera- 
tion. It  has  been  repeatedly  applied  to  statutes  dealing  with 
limitations  of  rights  of  action.  As  will  be  shown  the  con- 
struction contended  for  would  contravene  other  universally 
recognized  rules  of  interpretation.  No  statute  will  be  so 
construed  as  to  make  it  unconstitutional,  if  such  construction 
can  be  avoided.  Conley  and  Avis  v.  Coal  &  Coke  Ry.  Co., 
67  W.  Va.  129.  Nor  will  a  statute  be  so  construed  as  to  work 
out  unjust  or  absurd  results,  unless  its  terms  are  such  as  pre- 
clude any  other  construction.  Building  Association  v.  Solin, 
54  W.  Va.  101 ;  Dickey  v.  Smith,  42  W.  Va.  805.  Of  two  per- 
missible  constructions  of  a  statute,  one  working  manifest  in- 
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justice  and  the  other  equity  and  fairness,  the  latter  is  to  be 
adopted  upon  the  presumption  that  the  legislature  did  not 
intend  the  results  flowing  from  the  former.  Hasson  v.  City  of 
Chester,  67  W.  Va.  278. 

If  the  construction  contended  for  were  adopted,  the  statute 
would  reduce  the  three  year  saving  in  favor  of  the  appellant 
and  others  situated  as  she  was  when  it  became  effective  to 
five  months,  provided  she  were  accorded  the  benefit  of  the 
one  year  saving  made  in  so  much  of  it  as  pertains  to  the 
period  of  limitation,  and  to  nothing,  if  she  were  not  allowed 
the  benefit  of  that  saving.  She  was  twenty-one  years  and 
four  months  old  when  the  statute  was  passed  and  twenty-one 
years  and  seven  months  old  when  it  took  effect.  She  could 
not  get  in  under  the  saving  clause  of  the  new  act,  if  the  old 
saving  clause  was  repealed,  because  the  decree  was  about 
eight  years  old,  when  the  new  act  was  passed.  Not  a  word 
in  the  act  is  made  expressly  applicable  to  this  valuable  right 
which  is  said  to  have  been  taken  away  by  it.  Neither  the 
saving  clause  of  the  old  act  nor  the  effect  of  past  decrees  upon 
persons  under  disability  is  anywhere  or  in  any  way  men- 
tioned. Search  for  any  such  terms  will  be  made  in  vain.  That 
the  first  clause  of  the  limitation  provision,  standing  alone, 
would  be  purely  prospective  in  operation  and  w^ould  not 
take  away  the  saving  of  the  old  act,  is  admitted.  That  the 
proviso  wholly  ignores  these  persons  and  the  saving  previously 
made  for  them  is  also  admitted.  In  terms,  it  puts  all  past 
decrees  on  the  same  basis,  allowing  only  three  years  from 
the  dates  of  the  decrees  for  bills  of  review.  It  just  as  plainly 
says,  by  way  of  inference  or  implication  that  no  allowance 
for  disability  shall  be  made,  in  the  case  of  past  decrees,  as 
the  statute,  read  as  a  whole,  says,  in  like  manner,  but  not 
otherwise,  that  one  year  after  removal  of  the  disability  shall 
be  allowed.  On  this  subject,  nothing  but  inconclusive  infer- 
ences pointing  in  opposite  directions,  affirming  and  denying, 
giving  and  taking  away,  can  be  found.  That  every  word  in 
the  act  may  operate  intelligently  without  curtailment  of  the 
saving  allowed  by  the  old  statute  is  perfectly  plain.  As  to 
future  decrees,  the  limitation  clause  so  operates.  Not  a 
word  need  be  rejected.     As  applied  to  past  decrees,  every 

word  of  the  proviso  may  have  effect,  without  abatement  of  the 
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saving.  The  construction  contended  for  puts  in  a  negative  by 
mere  inference  and  baldly  unnecessary  and  strained  impli- 
cation. Such  interpretation  is  most  emphatically  and  specific- 
ally condemned  by  the  rules  to  which  reference  has  been  made. 
**  Every  reasonable  doubt  is  resolved  against  a  retroactive 
operation  of  the  statute.*'  Stewart  v.  Vandervort,  34  W.  Va. 
524,  530.  **  Words  in  a  statute  ought  not  to  have  a  retro- 
spective operation  unless  they  are  so  clear,  strong  and  impera- 
tive that  no  other  meaning  can  be  annexed  to  them,  or  unless 
the  intention  of  the  legislature  cannot  be  otherwise  satisfied." 
U,  S.  V.  Heth,  3  Crauch.  413;  Chew  Hcong  v.  U.  S.,  112  U. 
S.  559.  To  put  retroaction  into  a  statute  by  implication,  the 
language  must  be  such  that  it  cannot  operate  at  all  otherwise 
than  retrospectively.  State  v.  Mines,  38  W.  Va.  126;  Casto 
V.  Greer,  44  W.  Va.  332.  Every  word  in  this  act  can  operate 
otherwise. 

Supposing  the  appellant  to  have  been  twenty-one  years, 
eleven  months  and  twenty-nine  days  old,  when  the  act  took 
effect,  and  the  decree  to  have  been  more  than  three  years  old, 
the  act  would  have  left  her  but  one  day  in  which  to  sue.  a 
palpably  unreasonable  period,  wherefore  it  would  have  been, 
as  to  her,  manifestly  unconstitutional.  No  court  will  give  a 
statute  such  a  construction,  if  any  other  is  possible  under  ita 
terms.  This  conclusion  cannot  be  avoided  by  saying  the  terms 
mean  one  thing  when  applied  to  her  and  something  else  when 
applied  to  others.  It  either  gives  one  year  after  maturity 
to  all  of  the  class  or  to  none,  and,  in  the  case  supposed,  the 
court  would  be  bound  to  declare  it  void,  if  it  meant  that. 

Why  should  the  legislature  have  discriminated  between 
persons  sui  juris  and  persons  under  disability  to  the  detri- 
ment of  the  latter  who  are  universally  acknowledged  favorites 
in  legislation?  The  construction  preserves  the  three  year 
saving  to  persons  sui  juris  but  not  the  three  year  saving  after 
removal  of  disability,  regarded  and  treated  in  the  old  statute 
as  its  legal  equivalent.  The  latter  is  reduced  to  one  year,  if 
three  years  have  elapsed  since  the  date  of  the  decree  and  less 
if,  in  addition,  the  disability  had  been  removed  before  the 
act  took  effect.  Applied  here,  the  construction  allowing  only 
five  months  would  be  inconsistent  with  legislative  opinion  as 
to  what  period  is  re\quisite,  reasonable  or  fair  in  such  cases. 
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The  old  act  allowed  three  years,  the  new  act  allows  one,  this 
construction  only  five  months  and,  in  cases  that  may  have 
existed,  nothing  at  all.  So  the  construction  is  unreasonable, 
unjust  and  condemnatory  of  expressed  legislative  opinion 
and  will  respecting  the  subject  matter.  Hence  the  rules  of 
interpretation  applying  the  standard  of  justice  and  equity 
and  the  process,  reductio  ad  absurdum,  respectively,  both 
reject  it  with  equal  clearness  and  emphasis. 

Under  its  erroneous  view  of  the  statute,  the  court  below 
sustained  demurrers  to  the  bill  of  review  and  dismissed  it. 
For  this  error,  tlie  decree  will  have  to  be  reversed.  Whether 
the  court  erred  in  requiring  the  appellant  to  dismiss  either  it 
or  her  cross-bill,  thus  causing  the  dismissal  of  the  latter,  it 
is  unnecessary  to  say,  for  the  bill  of  review  and  cross-bill 
were  identical  in  substance  and  purpose.  Since  all  the  relief 
she  may  be  entitled  to  can  be  given  on  the  bill  of  review,  she 
suffers  no  injury  by  reason  of  the  loss  of  her  cross-bill  and 
the  question  raised  by  the  assignment  of  error  in  the  dismissal 
of  the  latter  has  become  merely  academic.  The  other  errors 
assigned  need  not  be  noticed.  When  the  decree  was  entered, 
none  of  the  defendants  had  answered  and  the  merits  of  the 
case  have  not  been  developed.  All  we  need  now  say  is,  that 
plaintiff's  bill  and  exhibits  present  a  good  cause  calling  for 
a  review  of  the  final  decrees  complained  of,  and  was  filed  in 
proper  time. 

A  decree  will  be  entered  here  affirming  the  decree  o<f 
September  13,  1912,  and  reversing  the  decree  of  February  11, 
1913,  and  overruling  the  demurrers  to  plaintiff's  bill  of 
review,  and  remanding  the  cause  for  further  proceedings, 
with  leave  to  defendants  to  answer. 

Reversed  in  part.    Affirmed  in  part.    Remanded, 

WiiiLiAMS,  Judge,  (dissenting): 

This  decision  'is  rendered  upon  a  rehearing.  At  first  I 
was  of  the  opinion  the  statute  should  be  construed  as  the 
majority  opinion  has  construed  it.  But,  after -the  rehearing 
was  granted,  I  have  made  a  more  careful  examination  of  the 
authorities  than  I  had  before,  and  am  now  convinced  that 
such  construction  is  wrong.  In  fact  I  think  the  language  of 
the  statute  is  too  plain  to  admit  of  construction,  and  the  only 
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question  to  be  determined  is,  whether  it  can  be  applied  to 
the  case  in  hand  without  violating  a  constitutional  right.  I 
do  not  controvert  the  proposition  that  a  statute  of  limitations 
is  not  to  be  given  a  retroactive  operation,  unless  the  legislative 
intent  that  it  should  so  operate  clearly  appears.  But  when 
such  intent  does  appear,  whether  expressed  in  terms  or  arising 
by  necessary  implication,  then  it  is  the  duty  of  the  court  to 
give  effect  to  it,  if  possible.  The  power  of  the  legislature  to 
make  retroactive  laws,  with  certain  exceptions  not  affecting 
the  question  under  discussion,  is  universally  recognized.  The 
opinion  does  not  question  this  legislative  power.  That  the 
act  of  February  17,  1909,  shortened  the  period  of  limitation, 
for  a  bill  of  review,  from  three  years  to  one  year,  in  case  of 
persons  sui  juris,  and  likewise  shortened  the  period  of  saving 
to  persons  under  disability  to  a  like  period,  after  the  removal 
thereof,  is  not  questioned.  That  it  was  intended  to  apply 
to  past,  as  well  as  future  decrees,  clearly  appears  from  the 
proviso  which  reads:  ** Provided,  that  if  such  decree  was 
pronounced  before  this  section  as  amended  takes  effect,  such 
bill  of  review  may  be  exhibited  within  three  years  after  such 
decree."  The  terms  **such  decree",  refer  to  the  final  decree 
mentioned  in  the  body  of  the  statute  and  show  that  it  was 
intended  to  embrace,  and  does  embrace,  any  final  decree, 
whether  made  before  or  after  the  statute  was  passed.  But  the 
opinion,  in  effect,  says  it  is  retroactive  only  so  far  as  it  affects 
the  rights  of  persons  sui  juris,  and  the  saving  of  three  years 
to  persons  under  disability,  provided  in  the  old  statute,  is  not 
repealed  by  the  new.  I  have  not  been  able  to  find  any  author- 
ity in  the  books  for  such  construction.  There  is  no  rule  of 
construction  which  w-ill  justify  the  inference  that,  because 
the  legislature  preserved  to  persons  sui  juris  the  same  limita- 
tion, as  to  past  decrees,  they  previously  had,  that  it  thereby 
intended  to  preserve  to  persons  under  disability  the  same  per- 
iod, after  the  removal  thereof,  that  they  previously  had.  Such 
was  not  the  legislative  purpose,  because  it  has  expressly  pro- 
vided a  different  period  of  saving  to  such  persons.  The 
saving  to  them  is  now  expressly  made  one  year  after  the 
removal  of  the  disability.  The  statute  is  not  made  retro- 
active in  part  only.  Being  retroactive  as  to  persons  sui  juris, 
it  is  likewise  retroactive  as  to  persons  under  disability;    and 
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the  three  years  preserved,  as  to  past  decrees,  applies  to  all 
classes  of  persons.  It  can  not  be  said  that,  because  the  legis- 
lature expressly  preserved  the  old  limitation  as  to  past  decrees, 
it  thereby  meant  to  preserve  the  old  limitation  in  the  exception 
as  to  disabled  persons.  That  is  a  non  sequitur.  How  can  the 
court  say  that  it  was  not  one  of  the  chief  purposes  of  the 
legislature,  by  the  amendment,  to  shorten  the  period  of  sav- 
ing which  it  had  theretofore  allowed,  as  to  past  decrees  t 
It  was  not  obliged  to  make  any  exception  whatever  in  favor 
of  persons  under  legal  disability,  and,  when  no  such  excep- 
tion is  made,  a  statute  of  limitations  runs  against  them  as 
well  as  others.  Jones  v.  Lemony  26  W.  Va.  629.  Nor  have  the 
courts  power  to  read  such  an  exception  into  a  statute.  2 
Lewis'  Suth.  Stat.  Const.,  Sec.  705;  36  Cyc.  1113;  and  19 
A.  &  E.  E.  L.  212  and  236. 

I  do  not  find  any  authority  for  saying  that  the  saving  in 
the  old  statute  is  not  repealed.  When  a  statute  is  changed 
the  parts  that  are  left  out  are  necessarily  repealed.  1  Lewis' 
Suth.  Stat.  Const.,  Sees.  237  and  246.  If  the  saving  in  the 
old  statute  is  not  repealed  by  the  new,  then  we  have  two 
inconsistent  statutes,  the  old  allowing  three  years  saving  and 
the  new  allowing  only  one.  A  statute  shortening  a  period  of 
limitation  repeals  a  former  statute  which  gave  a  longer  period 
to  assert  the  same  right.  Rodenbaugh  v.  Traction  Co,,  190 
Pa.  St.  358 ;  Spees  v.  Boggs,  204  Pa.  St.  504,  54  Atl.  346 ; 
and  Voit  v.  Gulf  W,  T,  &  P.  E,  R.,  94  Tex.  457,  60  S.  W. 
658.  That  a  legislature  may  shorten  a  period  of  limitations, 
provided  it  does  not  unduly  cut  off  vested  rights,  can  not  be 
denied.  2  Lewis'  Suth.  Stat.  Const.,  Sec.  706,  and  numerous 
eases  cited  in  note;  Gilman  v.  Cuits,  23  N.  H.  376;  Odum 
V.  Garner,  (Tex.),  25  S.  W.  18;  Parlcer  v.  Kane,  4  Wis.  12; 
and  Howell  v.  Howell,  15  Wis.  55. 

If  the  clear  and  unambiguous  language  of  the  statute  is 
to  be  taken  as  expressing  the  legislative  intent,  the  amended 
statute  reduces  both  the  limitation  and  the  exception  in  favor 
of  person  under  disability  from  three  years  to  one  year,  as 
to  future  decrees;  and,  as  to  past  decrees,  provides  that  the 
limitation  shall  be  three  years  as  to  all  persons,  and  reduces 
the  saving  in  favor  of  persons  under  disability  to  one  year. 
The  question  is,  as  I  see  it,  can  the  new  period  of  limitation 
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be  applied  in  this  case,  without  unduly  cutting  off  appellant 's 
right  of  action?  If  it  can,  then  it  should  be  applied,  according 
to  all  the  authorities  I  have  been  able  to  find  on  the  subject. 
If  she  has  not  had  a  reasonable  time,  since  the  amendment  of 
the  statute,  to  assert  her  right,  then  it  would  be  unconstitu- 
tional to  apply  it.  Its  inapplicability  to  all  cases,  however, 
does  not  render  the  statute  void.  2  Lewis'  Suth.  Stat.  Const., 
Sec.  705.  Her  right  to  have  the  decree  pronounced  when  she 
w^as  an  infant  reviewed  within  three  years  after  she  became 
twenty-one  years  of  age,  was  a  vested  property  right  which 
the  legislature  could  not  constitutionally  take  away  from  her 
2  Lewis'  Suth.  Stat.  Const.,  Sec.  706.  It  can  not  by  shorten- 
ing the  period  of  limitation,  cut  off  an  existing  right  not 
then  barred.  Rankin  v.  Schofield,  70  Ark.  83,  66  S.  W.  197; 
Piyikum  v.  The  City  of  Ean  Claire,  81  Wis.  301;  Cassady  v. 
Qrimmelmwi,  108  lo.  695,  77  N.  W.  1967;  Ki7ig  v.  Belcher, 
30  S.  C.  381,  9  S.  E.  359;  Brigham  v.  Bigelou\  12  Met. 
(Mass.),  268;  Sanford  v.  Hampden  rfr.  Co.,  179  Mass.  10; 
and  Berry  v.  RavsdalL  4  Met.  (Ky.),  292.  But  it  is  com- 
petent for  the  legislature  to  shorten  periods  of  limitation, 
even  as  to  existing  causes  of  action,  subject  only  to  the  qualifi- 
cation that  a  reasonable  time  be  allowed  for  suit.  19  A.  &  E. 
E.  L.,  169 ;  Sanford  v.  Hampden  d:c.  Co.,  supra;  and  Berry 
V.  RansdalU  supra.  The  rule  is,  not  to  hold  such  a  statute, 
unconstitutional  because  it  contains  no  express  saving  of 
rights  not  then  barred,  but  to  hold  it  inapplicable  to  the  par- 
ticular case,  unless  the  party  complaining  has  had  a  reason- 
able time  after  jts  passage,  in  which  to  assert  his  right.  25 
Cyc.  994-995;  Sanford  v.  Hampden  rfr.  Co.,  supra;  Parker 
V.  Kane,  supra,  65  Am.  Dee.  283;  Dale  v.  Frisbie,  59  Ind. 
530;  Fiske,  Adm'x.  v.  Briggs,  6  R.  I.  557;  Holcombe  v. 
Tracy,  2  Minn.  241 ;   and  Sohn  v.  Waterson,  17  Wall.  596. 

Appellant's  cause  of  action  accrued  October  15,  1908.  As 
the  law  then  was,  she  had  three  years  in  which  to  file  her  bill 
of  review.  Within  that  time,  by  statute  passed  February  17, 
1909,  to  take  effect  in  ninety  days,  the  period  was  reduced  to 
one  year.  If  time  is  to  be  computed  from  the  passage  of  the 
act,  there  were  eight  months,  less  one  day,  but  if  only  the 
time  after  it  took  effect  is  to  be  reckoned,  there  were  only  five 
months,  less  a  day,  until  the  year  next  succeeding  her  major- 
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ity  expired.  The  decisioDS  are  not  uniform  as  to  which  is 
the  proper  date  from  which  to  reckon;  but  a  majority  of 
the  courts  hold  that  the  time  should  be  counted  from  the  pass- 
age of  the  act,  regarding  its  passage  as  notice  to  parties  to  be 
affected  by  it.  This,  I  think,  is  the  correct  rule.  25  Cyc. 
987-988 ;   19  A.  &  E.  E.  L.  170-176. 

So  far  as  I  can  find,  the  courts  of  but  two  states.  North 
Carolina  and  Texas,  have  adopted  definite  rules  for  determin- 
ing what  is  a  reasonable  time  in  such  case.  The  rule  in  the 
former  state  is,  to  regard  as  reasonable  ''the  balance  of  the 
time  unexpired  according  to  the  law  as  it  stood  when  the 
amending  act  was  passed,  provided  it  shall  never  exceed  the 
time  allowed  by  the  new  statute.''  Culbreth  v.  Downing, 
121  N.  C.  205,  61  Am.  St.  Rep.  661.  And  the  rule  adopted 
in  the  latter  state  is,  to  allow  such  time,  under  the  new  statute, 
as  the  ratio  of  time,  not  elapsed  under  the  old,  bears  to  the 
whole  period.  For  example,  if  a  limitation  of  three  years  is 
reduced  to  one  year,  and  at  the  time  the  new  act  is  passed 
there  remains  but  one  year  of  the  prior  limitation,  a  reason- 
able time  is  one-third  of  a  year;  and,  if  only  six  months  of 
it  remains,  then  one-sixth  of  a  year,  or  tw^o  months,  is  reason- 
able. Odum  V.  Garner,  86  Tex.  374,  25  S.  W.  18.  The  only 
good  feature  I  can  see  in  the  Texas  rule  is,  certainty  as  to 
the  time  to  be  applied  in  any  given  case.  Such  rule,  in  some 
cases,  might  give  an  unreasonably  short  time.  Indeed,  its 
application  in  the  case  above  cited,  required  the  court  to 
hold  about  one  month  to  be  a  reasonable  time  in  w^hieh  to 
apply  for  a  writ  of  error.  The  North  Carolina  rule  would 
operate,  in  many  cases,  to  give  more  time  than  is  reasonably 
necessary.  I  do  not  think  a  hard  and  fast  rule  can  be  reason- 
ably applied  in  all  classes  of  cases;  in  some  a  shorter  period 
would  be  as  reasonable  as  a  longer  period  in  others.  Says 
Justice  Van  Devanter,  in  Lamb  v.  Powder  River  TAve  Stock 
Co.,  132  Fed.  432,  67  L.  R.  A.,  at  page  564  in  the  latter  book, 
**Eaeh  limitation  must,  therefore,  be  separately  judged  in 
the  light  of  the  circumstances  surrounding  the  class  of  cases 
to  which  it  applies,  and,  if  the  time  is  reasonable  in  respect 
of  the  class,  it  will  not  be  adjudged  unreasonable  merely  be- 
cause it  is  deemed  to  operate  harshly  in  some  particular  or 
exceptional    instance:    as   where   the   person    against    whose 
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right  the  limitation  runs  is  under  some  disability,  out  of  the 
state,  or  unavoidably  prevented  from  suing  within  the  time 
prescribed. ' ' 

What  is  a  reasonable  time,  is  primarily  a  legislative  ques- 
tion; but  where,  as  in  this  ease,  the  legislature  has  failed  to 
provide  any  time  whatever,  it  is  necessary  for  the  court  to 
determine  whether  the  time  remaining,  after  the  passage  of 
the  act,  is  reasonable,  before  it  can  apply  the  new  statute. 
This  question  must  be  determined  by  general  principles  of 
equity  and  justice,  and  by  analogy  to  the  limitation  fixed 
by  law  in  similar  cases,  and  not  by  any  mathematical  rule. 
Thirty  days  has  been  held  to  be  unreasonable,  Berry  v.  Rans- 
dalL  supra;  and  six  months  to  be  reasonable,  Parker  v. 
Byckner,  67  Tex.  20,  2  S.  W.  746.  Sec.  7,  Ch.  132;  Code  1913, 
allows  an  infant  six  months  after  coming  of  age  to  show 
cause  against  a  decree.  Reasoning  by  analogy  to  this  statute 
regulating  the  time  for  asserting  a  right  similar  to  the  one 
here  involved,  I  think  eight  months  in  which  appellant  could 
have  filed  her  bill  of  review  was  a  reasonable  time;  and,  not 
having  done  so  in  that  time,  I  think  she  is  barred. 


CHARLESTON. 

Gainer  v.  Griffith. 
Submitted  May  11,  1915.    Decided  June  1,  1915. 

1.  Landlord  and  Tenant — Termination  of  Tenancj^ — Tartial  Desiruo- 

iion  of  Property. 

Partial  destruction  of  the  subject  matter  of  a  tenancy,  by  fire  ot 
otherwise,  does  not  terminate  the  tenancy,     (p.  427). 

2.  Same — Terminaton  of  Lease — Destruction  of  Property. 

The  lease  of  a  building  impliedly  carries  the  land  under  it, 
wherefore  destruction  of  the  building  by  fire  does  not  terminate  the 
lease,     (p.  429). 

3.  Same — Termination  of  Tenancy — Ahandonment  of  Premises. 

A  tenant's  temporary  abandonmeot  of  the  leased  premises,  in  con- 
sequence of  the  destruction  of  the  building  by  fire,  and  re-entry  of 
the  landlord  for  the  purpose  of  rebuilding  are  not  conclusive  evi- 
dence of  a  surrender  by  operation  of  law.     (p.  430). 
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4.     Appeal  and  Ereo» — Findings  of  Fact — Evidence. 

A  trial  court 's  finding  on  an  issue  of  fact,  sustained  by  a  decided 
preponderance  of  the  evidence,  cannot  be  disturbed  by  the  appellate 
court,     (p.  430). 

Error  to  Circuit  Court,  Gilmer  County. 
Action  by  Lee  Gainer  against  C.  L.  GriiBth.    Judgment  for 
plaintiff,  and  defendant  brings  error. 

Affirmed, 

J,  D.  Jones  and  John  M.  Hamilton,  for  plaintiff  in  error. 

C,  M.  Bennett,  L,  11,  Barnett,  R,  F,  Kidd  and  Linn,  Bran^ 
non  &  Craddock,  for  defendant  in  error. 

POFFENBARGER,   JuDGE : 

The  judgment  here  complained  of,  awarding  the  plaintiff  in 
an  action  of  unlawful  detainer  the  possession  of  a  certain 
bam,  rests  upon  findings  of  fact  by  the  court,  a  jury  having 
been  waived  and  the  case  submitted  to  the  court  in  lieu 
thereof. 

The  defenses  are  three  in  number;  (1),  tte  destruction  of 
the  subject  matter  of  the  contract  and  tenancy  by  fire,  work- 
ing a  termination  of  the  lease;  (2),  abandonment  or  surrender 
of  the  premises;  and  (3),  estoppel  on  the  part  of  the  plaintiff. 

The  first  of  these  is  founded  upon  the  nature  of  the  subject 
matter  of  the  contract  and  the  terms  in  which  it  was  demised, 
and  the  other  two  upon  acts  and  conduct  of  the  parties,  after 
the  destruction  of  the  barn  by  fire,  and  conflicting  testimony 
as  to  the  terms  of  an  agreement  or  understanding  between 
them. 

From  both  the  written  lease  and  the  oral  testimony  an  in- 
ference arises,  that  the  barn  was  in  some  way  connected  with 
another  one  owned  by  the  lessor  and  occupied  by  B.  G. 
Stump.  The  lease  described  it  as  a  livery  barn  situate  ne«ir 
a  bridge  immediately  opposite  the  Glenville  Roller  Mill  in  the 
town  of  Glenville,  '*  being  the  main  bam  and  not  to  include 
the  bam  now  occupied  by  B.  G.  Stump.''  Though  the  plain- 
tiff declares  the  Stump  bam  was  not  a  part  of  the  bam 
leased  by  him,  he  admits  it  was  **an  ell."    Nothing  further 
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pertaining  to  the  relation  of  the  two  barns  is  disclosed  by  the 
evidence. 

The  term  of  the  lease  was  five  years,  commencing  July  3, 
1912,  and  the  consideration  or  rental  fifteen  dollars  per  month. 
The  lessor  reserved,  for  a  period  of  thirty  days  from  the  date 
of  the  lease,  the  use  of  three  box-stalls  and  space  for  his 
**rigs."  He  also  reserved  the  right  to  build  a  shed  along  the 
side  of  the  building  and  upon  the  lot  on  which  it  was  situated, 
but  not  so  as  to  interfere  with  the  passage-way  to  the  bam 
through  the  lot,  and  conceded  to  the  lessee  the  use  of  one  end 
of  said  shed  for  the  deposit  of  the  manure  from  the  barn. 
After  about  one  year  of  occupancy  under  the  lease,  the  barn 
and  the  one  adjacent  to  it,  together  with  practically  all  their 
contents,  except  an  automobile  and  the  horses,  were  com- 
pletely destroyed  by  fire.  As  the  lease  contained  no  covenant 
on  the  part  of  the  lessee  to  rebuild,  neither  he  nor  the  lessor 
was  bound  to  do  so,  but,  in  about  one  month  after  the  fire, 
the  lessor  commenced  the  building  of  a  new  barn  of  the  same 
general  dimensions  and  plan,,  on  the  old  foundation,  which 
he  completed  in  about  three  months  from  the  date  of  the  fire. 
During  the  interval  between  the  date  of  the  fire  and  the  com- 
pletion of  the  barn,  there  was  neither  payment  nor  tender  of 
rent,  nor  demand  therefor.  On  the  completion  thereof,  or  soon 
thereafter,  the  lessee  tendered  his  rent  and  demanded  posses- 
sion, but  the  lessor  declined  his  offer  and  withheld  possession 
of  the  barn. 

The  divergence  in  the  argument,  in  so  far  as  it  pertains  to 
the  first  ground  of  defense,  is  found  in  the  application  of 
certain  agreed  legal  propositions,  it  being  contended,  on  the 
one  hand,  that  the  lease  included  the  land  on  which  the  bam 
stood  and  that,  therefore,  the  entire  subject  matter  of  the* 
lease  was  not  destroyed  by  the  fire;  and,  on  the  other  hand, 
that  the  lease  covered  and  included  the  barn  only,  and  that, 
therefore,  the  entire  subject  matter  of  the  lease  was  destroyed, 
in  consequence  of  which  the  tenancy  came  to  an  end.  No 
land  is  demised  eo  nomine.  The  lease  conferred,  in  terms, 
right  of  access  to  the  barn  through  and  over  a  lot  described 
as  lying  between  it  and  a  store  building,  but,  in  the  leasing  or 
granting  clause  the  barn  only  was  mentioned. 

However  the  barn  demised  may  have  been  connected  with 
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the  other  one  mentioned  in  the  lease,  it  was  regarded  and 
treated  as  a  separate,  distinct  and  entire  building.  Intent  to 
demise  it  as  an  entirety  is  disclosed  by  the  reservations  of 
certain  stalls  and  space  and  right  to  build  an  addition  to  it 
for  partial  use  of  the  lessor.  For  the  term  specified,  the  bam 
was  made  the  property  of  the  lessee,  the  lessor  reserving  for 
a  limited  time  only  certain  space  in  it.  So  amply  did  the  lease 
cover  it  that  the  lessor  felt  the  necessity  bf  reservation  of  right 
to  build  an  addition  to  it.  Though  the  neighboring  or  ad- 
jacent barn  is  described  by  the  lessee  as  being  *'an  ell,*'  the 
one  demised  was  so  far  separate  and  distinct  as  to  be  deemed 
susceptible  of  intelligent  and  fair,  description  by  the  use  of 
the  terms  ** livery  barn;*'  and  he  adds  that  the  Stump  bam 
was  no  part  of  it.  Upon  these  facts,  the  trial  court  could 
consistenly  find  and  hold  that  the  subject  matter  of  the 
tenancy  was  an  entire  building. 

A  lease  of  a  room,  apartment  or  space  in  a  building 
carries  no  interest  in  the  land  on  which  the  building  stands. 
Arhenz  v.  Exley,  Watkins  (&  Co.,  52  W.  Va.  476;  Winton  v. 
Cornish,  5  Ohio,  477;  Graves  v.  Burden,  26  N.  Y.  502;  18  Am. 
&  Eng.  Ency.  L.  308 ;  24  Cyc.  1044 ;  2  Taylor  Land  &  Ten. 
sec.  520;  Jones  Land  &  Ten.  sec.  102.  But  the  lease  of  a 
building,  eo  nomine,  carries  such  land.  '*So  the  general  rule 
is  well  settled  today  that  the  grant  of  a  house,  store,  mill  or 
other  building  carries  with  it  the  land  under  the  building.'' 
Jones,  Land  &  Ten.,  sec.  102.  *' Ought  there  to  be  any  doubt 
that,  if  this  was  a  demise  of  the  building  when  erected,  it  was 
also  a  demise  of  the  ground  upon  which  it  stood?"  Shars- 
wood,  J.  in  Bussman  v.  Ganster,  72  Pa.  St.  285,  holding  the 
lease  of  a  building  includes  the  land  whereon  it  stands.  See 
also  24  Cyc.  1044. 

It  is  not  contended  that  anything  short  of  destruction  of 
the  entire  subject  matter  of  the  tenancy  terminates  it,  and,  of 
course,  the  ground  passing  into  the  tenancy  by  implication 
arising  from  the  lease  of  the  building,  remains.  Hence  the 
obligation  to  pay  rent  and  the  reciprocal  right  of  possession 
in  the  lessee  continued  after  the  fire.  **  Whether  a  lease  has 
been  terminated  by  abandonment  on  the  part  of  the  lessee 
and  the  acceptance  of,  or  re-entry  upon,  the  premises  by  the 
lessor,  is  a  question  of  intention.     Though  a  lease,  so  t^rm- 
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mated,  is  said  to  have  come  to  its  end  by  operation  of  law,  the 
legal  result  arises  from  the  acts  of  the  parties.  The  intention, 
on  the  part  of  the  lessee,  to  abandon,  and,  on  the  part  of  the 
lessor,  to  resume  possession  of  the  premises  on  his  own  account 
and  treat  the  lease  as  having  been  surrendered,  ascertained 
from  their  acts  and  conduct,  is  the  test.  It  is  not  an  express 
surrender,  but  a  surrender  which  the  law  declares  and  en- 
forces when  the  tenarft  leaves  the  premises  with  the  intention 
not  to  return  thereto  and  the  landlord  takes  possession  of  the 
same  with  intention  to  release  the  tenant  from  the  obligation 
of  his  contract  and  refuse  to  let  him  come  into  possession  of 
the  propert5^''    Suit  v.  A.  HocJistetter  Oil  Co.,  63  W.  Va.  329. 

Any  inference  of  abandonment  and  resumption  of  posses- 
sion, working  a  surrender  by  operation  of  law,  arising  from 
lack  of  occupancy  of  the  premises,  during  the  interval  be- 
tween the  fire  and  completion  of  the  new  barn,  and  the  entry 
by  the  lessor  for  the  purpose  of  rebuilding,  is  rebutted  and 
overthrown  by  the  trial  court's  finding  as  to  express  intent 
manifested  by  the  interlocution  of  the  parties  after  the  fire, 
provided  that  finding  is  sustained  by  the  evidence.  That  it 
is  there  can  be  no  doubt.  Against  the  uncorroborated  state- 
ment of  the  lessor  to  the  effect  that  it  wais  agreed  he  was  not 
to  rebuild  for  the  purposes  of  the  tenancy,  the  court  had  the 
positive  evidence  of  the  lessee,  his  son  and  another  witness, 
to  the  exact  contrary.  Admitting  his  protest  of  inability  con- 
veniently to  do  so,  two  of  them  say  the  lessee  insisted  upon  it 
and  that  he  acquiesced  and  the  third  says  he  heard  him  tell 
Gainer  he  would  **look  around  and  get  after  the  lumber  as 
quick  as  he  could.".  Since  the  evidence  thus  heavily  pre- 
ponderates in  favor  of  the  plaintiflf  it  is  hardly  necessary  to 
say  the  finding  cannot  be  disturbed. 

In  view  of  this  insuperable  finding,  the  lack  of  an  estoppel 
is  perfectly  distinct  and  obvious.  The  conduct  of  the  plain- 
tiflf was  perfectly  consistent  with  the  right  he  claims  and  the 
defendant  could  not  have  been  misled  by  anything  he  said  or 
did. 

Seeing  no  error  in  the  judgment,  we  will  aflSrm  it. 

Affirmed. 
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CHARLESTON. 

Wait,  Executrix  v.  Homestead  Building  Ass'n  et  als. 
Submitted  January  27,  1915.    Decided  June  1,  1915. 

1.  Corporations — Officers — Fidelity  Bond — Defaults  Covered. 

The  fidelity  bond  of  an  officer  or  agent  of  a  private  corporation, 
conditioned  generally  for  faithful  performance  of  the  duties  of  his 
office  or  employment,  is  construed  to  cover  defaults  in  such  duties  as 
are  annexed  to  the  office  or  employment  at  the  time  of  the  execution 
thereof  and  such  additional  ones  as  shall  be  subsequently  annexed  to 
it  in  the  exercise  of  corporate  power,     (p.  435). 

2.  Principal    and    Surety — Officers — Fidelity    Bond — Lidbilities    of 

Sureties, 

The  sureties  are  deemed  to  have  known  such  additional  duties 
could  and  might  be  annexed  and  to  have  contracted  with  reference 
thereto,     (p.  437). 

3.  Corporations — Principal  a7id  Surety — Officers — Ambiguous  By-Lam 

— Fidelity  Bond — Liability  of  Surety. 

Interpretation  of  an  ambiguous  by-law  of  a  private  corporation 
is  a  function  within  the  province  and  power  of  the  board  of  directors, 
and,  in  so  far  as  such  power  affects  the  liability  of  the  sureties  of 
an  officer  or  agent  of  the  corporation,  they  are  deemed  to  have  been 
cognizant  of  it  and  to  have  contracted  with  reference  thereto,  (p. 
440). 

4.  Same — By-Laws — Construction   by  Directors — Authority — Authority 

of  Officers. 

No  formality  is  essential  to  the  devolution  of  power  or  authority 
upon  a  corporate  officer,  by  the  board  of  directors,  or  to  their  con- 
struction of  an  ambiguous  by-law.  Such  results  may  arise  from 
conduct  and  methods  of  transacting  business,     (p.  440). 

5.  Building  &  Loan  Associations — Ambiguov>s  By-Law — Consiruction. 

By-laws  of  a  building  association,  requiring  weekly  meetings  of 
the  board  of  directors  for  the  purpose  of  receiving  dues  and  other 
demands  from  the  stockholders  and  attendance  of  the  treasurer 
thereat,  but  not  expressly  inhibiting  him  from  receiving  dues  at 
other  times  and  places,  is  ambiguous  and  subject  to  construction  by 
the  directors  and  officers  of  the  corporation,    (p.  440). 

6.  Same — Authority  of  Treasurer — Acquiescense  of  Directors. 

The  authority  of  the  treasurer  of  an  association  operating  under 
such  a  by-law,  to  receive  dues,  premiums,  interest  and  fines,  for  and 
on  its  behalf,  at  times  and  places  other  than  those  of  the  weekly 
meetings,  is  established  by  proof  of  his  having  done  so  for  a  long 
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period  df  time,  with  the  knowledge  and  acquiescence  of  the  board  of 
directors,     (p.  440). 

7.  Principal  and  Surety — Default  of  Officer — Constructive  Notice — 

Duty  of  Corporation — Sureties, 

Mere  constructive  notice  to  a  corporation  of  a  default  on  the 
part  of  an  officer  or  employee  imposes  no  duty  upon  it  to  give  notice 
thereof  to. his  sureties  or  dismiss  him  from  its  service.  Nor  does 
such  notice  impose  duty  to  make  the  default  known  to  persons  who 
are  about  to  become  his  sureties  in  a  subsequent  bond.     (p.  444). 

8.  Same — Fidelity  Bond — Notice  of  Default. 

Admission  of  a  shortage,  by  the  treasurer  of  a  corporation,  to 
directors  and  other  officers  thereof,  accompanied  by  an  explanation 
exculpating  him  from  personal  fault  and  dishonesty  and  followed  by 
his  representation  that  he  had  fully  made  it  good,  is  not  sufficient 
to  prove  the  directors  and  officers  had  reason  to  believe  the  treasurer 
fraudulently  procured  persons  to  become  his  sureties  in  bonds  sub- 
sequently given  by  him  to  guarantee  faithful  performance  of  his 
prospective  duties  as  such  treasurer,     (p.  444). 

9.  Compromise   and    Settlement — Corporate   Officers — Settlement    of 

Default — Presumptions. 

A  settlement  of  such  default  is  not  inferable  from  mere  payments 
on  account  thereof  and  representation  by  the  defaulting  officer  that 
he  had  fully  made  up  the  shortage,     (p.  443). 

10.  Principal  and  Surety — Officers — Fidelity  Bond — Belease  of  Sure- 

ties. 

A  loan  of  money  to  the  defaulting  officer,  secured  by  a  deed  of 
trust  and  credited  on  his  shortage  is  not  an  extension  of  time, 
releasing  the  sureties  in  his  bonds,     (p.  444). 

11.  Corporations — Officers — Terms  of  Bonds. 

Bonds  given  annually  by  a  corporation  officer  annually  elected 
and  conditioned  for  faithful  performance  of  duty  during  the  term 
and  until  the  election  and  qualification  of  a  successor  hold  only  dur- 
ing the  terms  and  for  reasonable  times  thereafter,     (p.  449). 

12.  Same — Defaulting  Officer — Equity — Issues. 

It  is  not  error  to  dismiss  out  of  a  suit  to  wind  up  a  corporation 
and  enforce  liability  of  the  sureties  of  the  treasurer,  the  settlement 
of  the  accounts  of  the  trustees  in  an  assignment  made  by  the 
treasurer  for  the  benefit  of  his  creditors,     (p.  450). 

13.  Limitation    of    Actions — Fidelity    Bond — Corporate    Officer — De- 

murrer to  Bill. 

A  demurrer  to  so  much  of  a  bill  as  applies  to  a  bond,  liability  on 
which  is  barred  by  the  statute  of  limitations,  is  properly  sustained. 

(p.  450). 

(Miller,  Judge,  absent.) 
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Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  Bettie  C.  W^ait,  executrix,  etc.,  against  the  Home- 
stead Building  Association  and  others.  From  decree  for 
plaintiff,   the  defendant  Union   Trust  &   Deposit   Company 

appeals. 

Reversed  in  part.    Remanded. 

F.  P.  Moats,  for  appellant. 

V,  B.  Archer,  for  appellee  Bettie  C.  Wait.  Rsese  Blizzard, 
for  appelle  J.  T.  Peadro.  William  Beard,  for  appellee  Abram 
Smith.    W.  M.  Straus,  for  appellees  Straus  and  Smith. 

POFFENBARGER,    JUDGE  : 

The  complainant  on  this  appeal  is  the  special  receiver  ap- 
pointed in  the  cause  of  Lamp  v.  TJie  Homestead  Building 
Association,  instituted  under  the  circumstances  and  for  the 
purposes,  disclosed  in  the  opinion  of  this  court,  filed  on  the 
appeal  in  that  cause  and  reported  in  62  W.  Ya.  56.  The 
decree  complained  of  now  was  made  and  entered  in  the  cause 
of  W.  If.  Wolfe  V.  The  Homestead  Building  Association  et  als., 
the  purpose  of  which  was  the  relief  of  said  Wolfe  as  surety 
on  several  bonds  given  by  Fischer  as  treasurer  of  the  associa- 
tion. With  leave  of  the  court,  the  special  receiver  intervened 
in  that  suit  and  filed  an  answer  and  cross-bill,  for  the  purpose 
of  holding  Fischer  and  his  sureties  to  alleged  liabilities  for 
defalcations  on  his  part,  amounting  to  something  like  $70,- 
000.00.  By  elaborate  pleadings  which  it  is  unnecessary  to 
set  forth  in  detail,  the  issues  just  indicated  were  fully 
developed  and  a  great  deal  of  testimony  taken.  Pending  this 
suit,  Wolfe  died  testate  and  Bettie  C.  Wait  was  appointed  the 
executrix  of  his  will.  Fischer  made  an  assignment,  for  the 
benefit  of  his  creditors,  to  W.  M.  Straus  and  Abram  Smith, 
trustees.  He  afterwards  died  and  J.  T.  Peadro  qualified  as 
the  executor  of  his  will.  Straus  and  Smith  were  sureties  in 
some  of  the  bonds  as  well  as  trustees  in  the  assignment.  The 
decree  appealed  from  relieves  the  estate  of  Wolfe  and  other 
sureties  from  liability  on  the  five  bonds,  each  in  the  penalty 
of  $10,000.00,  and  perpetuates  an  injunction  restraining  and 
inhibiting  the  defendants  from  prosecuting  any  suit  or  suits 
against  him  or  his  estate  on  said  bonds;  and,  according  to 
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Fischer,  his  trustees  and  executors  the  benefit  of  the  statute 
of  limitations,  denies  all  relief  against  them. 

As  will  appear  by  reference  to  the  opinion  in  Lamp  v. 
Building  Association,  The  Homestead  Building  Association 
was  organized  in  1874  and  did  business  until  early  in  the 
year  1905.  In  January  of  that  year,  an  auditing  committee 
was  appointed,  and,  upon  their  report,  the  stockholders 
adopted  a  resolution  to  discontinue  the  association  and  sur- 
render its  chsft-ter  and  franchises.  They  also  adopted  a  resolu- 
tion appointing  the  Commercial  Banking  and  Trust  Co. 
trustee  for  the  purpose  of  winding  up  its  affaire  under  the 
ordei's  and  direction  of  the  board  of  directors  then  in  oflSce. 
The  occasion  of  the  dissolution  was  the  revelation  of  in- 
solvency of  the  association  due  to  the  alleged  defalcations  of 
the  treasurer. 

The  fidelity  bonds  give  by  Fischer  were  dated,  respectively, 
June  29,  1894,  May  27,  1895,  August  16,  1898,  June  2,  1899 
and  July  12,  1900.  Another  bond  alleged  to  have  been  given 
by  him  in  June  1896  has  not  been  established  by  the  evidence, 
and  it  is  not  disclosed  that  any  bond  was  given  in  1897.  One 
of  the  grounds  upon  which  the  trial  court  absolved  the 
sureties  from  liability,  receipt  of  money  from  stockholders  at 
Fischer's  private  place  of  business,  his  shoe  store,  and  at 
times  other  than  the  dates  of  the  meetings  of  the  board  of 
directors,  relieves  as  to  all  of  them,  if  good  as  to  any,  for  this 
practice  obtained  throughout  the  whole  period  of  his  service 
as  treasurer. 

This  defence  is  founded  upon  the  rule  requiring  strict  con- 
struction of  the  contract  of  suretyship  in  favor  of  the  surety, 
the  by-laws  of  the  association,  prescribing  the  duties  of  the 
treasurer,  being  regarded  as  part  of  the  contracts.  They 
made  it  his  duty  to  **  receive  all  moi\ey8  as  soon  as  paid  into 
the  association,'*  giving  proper  receipts  therefor,  **pay  all 
orders  drawn  on  him"  and  signed  by  prescribed  officers, 
deposit  the  moneys  received  by  him  in  some  bank  in  Parkers- 
burg,  W.  Va.,  and  bo  present  at  all  meetings  of  the  board  of 
directors.  They  further  prescribed  stated  meetings  of  the 
board  of  directors,  to  be  held  each  week,  at  such  place  as  they 
should  appoint,  **for  the  purpose  of  receiving  from  the  stock- 
holders their  weekly  dues,  interest,  premiums,   fines,  etc." 
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The  condition  of  each  of  the  bonds  was  that  the  treasurer 
should  **well  and  truly  perform  the  duties  of  the  said  office 
of  treasurer  of  said  association  during  his  term  of  office  or 
until  his  successor  be  duly  elected  and  qualified,"  and  *'well 
and  truly  comply  with  the  laws  and  constitution  of  the  said 
association,"  in  that  behalf  made  and  provided.  All  were 
made  payable  to  the  association  by  its  corporate  name. 

That  the  building  association  itself  is  not  liable  to  stock- 
holders for  dues  paid  to  its  treasurer  or  other  collecting  agent, 
at  a  place  other  than  that  prescribed  by  the  by-laws,  is  the 
expressed  opinion  of  some  of  the  courts.  Morrow  v.  James,  4 
Mackey,  (D.  C),  59;  Sachs  v.  Duckworth  B.  <&  L.  Assn.,  6 
Ohio  Dec.  254.  From  the  digest  of  these  cases,  found  in  the 
note  to  Louchheim  v.  Buildi7ig  Assn.,  3  Am.  &  Eng.  Anno. 
Cas.  728,  this  view  seems  to  have  been  carried  into  actual 
decision.  Though  not  necessary  to  the  disposition  of  the  case, 
it  was  stated  as  a  ground  of  the  decision  in  Van  Wagener  v. 
Savings  Ass'n,  88  Hun.  (N.  Y.),  43,  34  N.  Y.  Supp.  491. 
Lack  of  a  provision  in  the  by-laws,  inhibiting  payment  or 
receipt  of  dues,  except  at  the  weekly  meetings,  justified  pay- 
ment elsewhere,  in  an  action  between  a  stockholder  and  the 
association,  in  the  opinion  of  the  court,  in  Schutte  v.  B.  &  L. 
As.sn.,  146  Pa.  St.  324.  The  provision  of  the  association  con- 
stitution, relied  upon  in  that  case,  was  verj''  general  and  in- 
definite in  its  terms,  however,  and  the  court  construed  it  as 
merely  fixing  **the  amount  of  the  dues,  and  when  payable," 
evidently  meaning  the  amount  of  dues  and  maturity  thereof, 
the  time  within  which  they  must  be  paid  to  prevent  forfeitures 
or  penalties.  The  conclusion  of  the  court,  however,  was 
founded  solely  upon  its  construction  of  the  by-laws.  It  held 
the  association  bound  by  the  interpretation  its  own  officers 
had  placed  upon  them,  right  or  wrong,  a  perfectly  sound  legal 
proposition,  as  applied  between  the  parties  to  the  action. 
Tyler  v.  Building  Association,  87  Ind.  323,  an  action  by  the 
association  on  the  bond  of  the  treasurer,  does  not  say  whether 
payments  elsewhere  than  at  the  meetings  were  valid  or  not. 
The  sureties  were  held  liable  on  the  theory  that  tlie  secretary 
had  received  the  money  in  his  official  character,  whether  paid 
at  the  times  required  or  not. 

The  rule  strictissi^ni  jurvt  invoked  here  is  not  a  rule  of 
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construction.  It  is  operative  only  in  the  application  of  the 
contract,  after  its  meeting  has  been  ascertained  in  the  manner 
in  which  the  intent  of  the  parties  to  other  contracts  is  found. 
Brandt,  on  Sur.  &  Guar.  sec.  107,  citing  ample  authority. 
There  is  no  liability  beyond  the  meaning  of  the  words  used. 
State  V.  Wotring,  56  W.  Va.  394;  State  v.  Barnes,  52  W.  Va. 
85 ;  State  v.  Enslow,  41  W.  Va.  744.  In  all  of  these  cases,  the 
laws  under  which  the  bonds  were  given  were  read  into  them 
as  parts  thereof  and  the  liability  of  the  sureties  carried,  on 
the  one  hand,  and  limited,  on  the  other,  to  that  which  fell 
within  the  terms,  the  words  of  the  contract  so  read. 

Like  bonds  of  public  officers  and  guaranties,  these  bonds 
are  collateral"  undertakings.  They  are  not  contracts  to  pay 
money  at  all  hazards  and  in  any  event.  Being  collateral,  there 
is  no  liability  on  them,  unless  the  contract  to  which  they  are 
collateral  has  been  broken.  Unlike  bonds  of  public  oflBcers, 
the  principal  obligation  to  which  they  are  collateral,  is  created 
by  contract  and  not  by  law.  Moreover,  the  principal  in  the 
bonds,  though  called  an  officer  was  really  an  agent.  He  was 
not  a  public  oiBcer,  charged  with  the  performance  of  duties 
imposed  by  law.  Therefore,  resort  cannot  be  had  to  the  law 
for  the  collateral  undertaking.  To  hold  the  sureties  liable 
as  for  acts  done  under  color  of  authority,  because  Fischer 
assumed  to  act  as  treasurer  in  the  receipt  of  money  for  the 
association,  at  his  place  of  business,  would  be  obviously  incon- 
sistent with  the  fundamental  proposition  just  stated  and 
applied.  Only  public  officers  can  do  acts  colore  officii,  and 
their  bonds  differ  radically  from  these.  Their  purpose  is  to 
guarantee  the  good  conduct  of  the  officer  in  the  general  sense 
of  the  terms.  Such  a  bond  is  payable  to  the  state,  from 
necessity  and  for  convenience,  so  as  to  allow  any  person  in- 
jured by  the  wrongful  act  of  the  officer,  in  the  performance 
of  his  official  duty,  to  sue  on  it  in  the  name  of  the  state. 
Lammon  v.  Feusier,  111  U.  S.  17.  It  being  impossible  to  know 
who  will  be  so  injured,  the  bond  cannot  be  made  payable  to 
him  or  them.  The  law  protects  the  citizen  from  wrongful  acts 
done  in  the  execution  of  the  office,  abuse  or  perversion  of  its 
power,  and  the  law  is  a  part  of  the  undertaking  guaranteed 
by  the  bond.  The  condition  of  the  bond  is  that  the  officer  will 
faithfully  execute  his  office.     His  abuse  of  power  breaks  the 

76  W.  Va. 


June  1915.]      Wait  v.  Building  Association.  437 

condition,  violates  the  letter  of  his  undertaking,  and  like- 
wise the  letter  of  his  bond.  Nobody  can  sue  on  a  bond 
guaranteeing  the  performance  of  a  private  contract,  but  the 
obligee  or  his  assignee  or  personal  representative.  It  does 
not  protect  strangers  to  it,  as  does  the  bond  of  a  public  officer. 
It  is  not  made  on  behalf  of  the  public  or  for  the  benefit  of 
every  citizen,  like  a  bond  guaranteeing  faithful  performance 
of  public  duty,  but  only  for  the  benefit  of  the  immediate 
parties  thereto.  Color  of  office  can  have  no  place  in  it,  for 
there  is  no  office.  Application  of  the  rule  giving  indemnity 
for  acts  done  under  color  of  office  would  extend  the  contract 
beyond  its  terms  by  implication,  in  flagrant  violation  of  the 
basic  principle  of  the  law  of  suretyship  and  guaranty.  Agree- 
ably to  this  view,  it  has  been  held  the  bond  of  a  treasurer 
of  a  private  corporation  is  not  broken  by  his  exposure  of  cor- 
porate property  to  be  attached,  refusal  to  furnish  bills  to 
assist  a  collector,  or  action  with  others  in  an  effort  to  dissolve 
the  corporation.    Literati  v.  Heald,  141  Mass.  326. 

For  the  same  reason  it  is  impossible  consistently  to  say  the 
money  was  received  by  virtue  of  the  treasurer's  office,  in  the 
sense  of  the  phrase,  virtute  officii,  as  defined  in  the  reported 
cases.  All  of  the  judicial  declarations  respecting  acts  done 
colore  officii  and  virtute  officii  and  making  the  distinction  be- 
tween them,  pertain  to  public  offices  and  officers.  The  posi- 
tion involved  here  was  not,  in  any  sense,  such  an  office.  In  so 
far  as  it  was  an  office  at  all,  it  was  a  private  one,  like  an 
agency.  It  was  representative,  not  of  the  public,  but  of  a 
private  corporation,  an  artificial  citizen.  Its  functions  did  not 
concern  or  affect  the  stockholders  or  anybody  else  as  citizens. 
They  had  interests  in  the  corporation,  the  treasurer's  em- 
ployer, his  principal,  but  not  as  proprietors  or  owners  of  its 
property  or  funds.  Each  owned  shares  of  its  capital  stock. 
Formally,  primarily  and  legally,  the  fidelity  bonds  were  obli- 
gations to  the  corporation  and  no  one  else.  It  alone  could  sue 
on  them.  In  them  the  stockholders  had  no  legal  interest. 
Their  equitable  rights  respecting  them  come  through  the  legal 
right  of  the  corporation,  whose  representative  the  treasurer 
was  to  the  extent  of  the  authority  conferred  upon  him,  as 
other  agents  are  representative  of  their  principals. 

Bonds  of  agents  and  officers  of  private  corporations  are 
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governed  by  principles  altogether  different  from  those  ap- 
plicable to  official  bonds,  as  regards  the  liability  of  the 
sureties ;  and  yet  a  sort  of  analog>^  appears.  The  powers  and 
duties  of  a  public  officer  may  be  enlarged  or  diminished  by 
legislation,  from  time  to  time,  and  the  rights  and  liabilities 
of  the  sureties  in  his  bond  contract  and  expand  in  conformity 
with  the  variations  of  his  powers,  for  the  law  enters  into  the 
contract  and  the  surety  is  presumed  to  have  known,  contem- 
plated and  foreseen  the  possibility  of  such  variation  and  con- 
tracted with  reference  thereto.  In  like  manner,  the  surety  of 
an  agent  or  officer  of  a  private  corporation  is  presumed  to 
have  known  the  stockholders  and  board  of  directors  might 
diminish  or  enlarge  the  scope  of  the  authority  of  such  agent 
or  officer,  and  are  deemed  to  have  obligated  themselves  for 
the  care,  diligence,  skill  and  honesty  of  the  principal  in  the 
bond,  respecting  the  performance  of  the  duties  imposed  upon 
him  at  the  time  of  the  execution  thereof  and  also  such  duties 
as  may  be  subsequently  devolved  upon  him  in  the  exercise 
of  corporate  power.  In  Minor  v.  Mechanics  Bank  of  Aler- 
andria,  1  Pet.  U.  S.  40,  73,  Mr.  Justice  Story  expounded  the 
law  of  the  subject  as  follows:  '*The  bond  of  the  Cashier 
must  be  construed  to  cover  all  defaults  in  duty,  which  are 
annexed  to  the  office  from  time  to  time,  by  those  who  are 
authorized  to  control  the  affairs  of  the  bank ;  and  the  sureties 
are  presumed  to  enter  into  the  contract,  with  reference  to  the 
rights  and  authorities  of  the  President  and  Directors,  under 
the  charter  and  by-laws.''  In  agreement  with  this  principle 
are  the  decisions  in  Collier  v.  So.  Express  Co.,  32  Gratt.  718 ; 
Allison  v.  Bank,  6  Rand.  294;  Durkin  v.  Bank,  2  Pat.  &  H. 
277 :  Railroad  Co.  v.  Kasey,  30  Gratt.  218 ;  Melville  v.  Doidge, 
6  Man.  G.  &  S.  450;  Bank  v.  Lamkin,  R.  M.  Charlt.  (Ga.)  29 
and  Fidelity  etc.  Co.  v.  Bank,  97  Ga.  634.  See  also  Bank  v. 
Aiitli,  87  Pa.  419  and  Bank  v.  Ehvood,  21  N.  Y.  88.  In  each 
instance,  there  must  be  authority  in  the  principal,  conferred 
by  the  state,  in  the  form  of  law,  when  the  bond  of  a  public 
officer  is  involved,  and  by  the  employer,  by  way  of  direction, 
prescription,  assent,  order  or  the  like,  when  the  question  of 
liability  of  the  surety  on  the  bond  of  a  private  officer  or 
agent  arises.  No  reason  why  this  element  of  liability  on  an 
official  bond  should  not  be  required  in  the  case  of  a  private 
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bond,  is  perceived ;  but  one  or  two  decisions  found  apparently 
dispense  with  it.  Tyler  v.  Building  Ass'n.,  87  Ind.  323; 
Pendleton  v.  Bank,  1  T.  B.  Monroe,  (Ky.),  171.  In  the  first 
of  these  two  cases,  there  seems  to  have  been  no  evidence  of 
any  authority  in  the  secretary  of  the  association  to  receive 
dues  elsewhere  than  at  meetings.  In  the  other,  the  sureties 
on  a  cashier's  bond  were  held  liable  for  money  given  to  him 
on  the  street  for  deposit,  and  there  was  no  evidence  of  his 
authority  so  to  receive  it.  The  court  observed:  **We  view  a 
cashier  as  holding  his  office  at  every  time  and  place,  and  if, 
at  any  time  different  from  the  hours  of  banking,  or  at  places 
far  remote  from  the  banking  house,  he  shall  convert  the 
funds  of  the  bank  to  his  own  use,  the  institution  has  the  right 
to  recover  such  funds,  on  his  official  bond. '  *  But  no  authority 
for  the  proposition  was  cited.  Mr.  Morse,  in  his  work  on 
banking,  explains  it  as  not  asserting  right  in  the  cashier  to 
receive  the  money  under  such  circumstances,  but  only  as 
asserting  liability  on  account  of  subsequent  ratification  of  the 
unauthorized  act.  Morse,  Banks  and  Banking,  sec.  25.  If 
this  view  is  sound,  it  justifies  the  decision  in  Tyler  v.  Building 
Ass'n.,  for  the  association  adopted  the  unauthorized  act  of  its 
secretary  by  its  action  on  the  bond  for  the  money. 

This  suggestion  of  the  theory  of  ratification  is  ordinarily 
not  possible  in  the  case  of  official  bonds,  for  there  only  the 
legislature  has  the  power  of  ratification.  As  the  scope  of  the 
officer's  power  and  authority  is  defined  by  law,  his  un- 
authorized act  could  be  ratified  only  by  a  retrospective, 
retroactive  law  which  the  legislature  alone  may  pass  and  laws 
of  that  class  are  not  often  made.  But  all  private  principals 
or  employers  may,  and  often  do,  ratify  voidable  acts  of  their 
agents  and  servants  and  the  ratification  may  be  implied  as 
well  as  express.  Moreover,  the  adoption  of  the  unauthorized 
act,  by  ratification,  relates  back  to  the  time  of  the  act,  making 
it  the  same  in  legal  effect  as  if  it  had  been  previously 
authorized.  The  suggestion  of  liability  as  the  result  of  rati- 
fication seems  to  be  consistent  with  the  principle  adopted  in 
Minor  v.  Bank,  If  the  surety  is  deemed  to  have  bound  him- 
self, not  only  as  to  acts  within  the  principal's  authority  at 
the  date  of  the  obligation,  but  also  as  to  acts  within  the  limits 
of  authority,  which  he  knew  could  and  might  be  subsequently 
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conferred,  as  held  in  that  case,  the  view  that  he  knew  the 
employer  had  power  to  ratify  unauthorized  acts  and  might 
do  so,  and,  therefore,  contracted  with  reference  to  such  power 
in  him  and  the  probability  of  its  exercise  and  so  bound  himself 
for  unauthorized,  but  ratified,  acts  as  well  as  authorized  acts, 
is  clearly  within  the  general  principle.  The  difference  lies 
only  in  the  time  and  manner  of  validation  of  the  act,  and,  if 
the  surety  is  deemed  in  the  one  case  to  have  anticipated 
grounds  of  liability  and  covered  them  by  his  contract,  it  is 
difficult  to  find  any  reason  for  saying  he  did  not  do  so  in  the 
other. 

From  these  conclusions  it  results  that  the  contract  of 
suretyship  was  not  collateral  to  a  special  or  specifically  defined 
main  contract.  The  principal  in  the  bonds  was  an  agent  with 
powers  and  duties  indicated  only  in  a  general  way.  The 
condition  of  each  of  the  bonds  recited  the  election  of  Fischer 
to  the  position  of  treasurer  and  bound  him  to  **well  and  truly 
perform  the  duties  of  the  said  office  during  his  term  or  until 
his  successor  be  duly  elected  and  qualified''  and  to  **well  and 
truly  comply  with  the  provisions  of  the  by-laws  and  constitu- 
tion. ' '  Observe  that  it  does  not  limit  his  duties  to  those  pre- 
scribed by  the  by-laws.  The  terms  are  general.  The  second 
clause  is  not  a  limitation  of  the  first.  It  is  additional.  His 
duties  were  such  as  his  employer  had  already  prescribed  for 
him  and  such  additional  ones  as  it  might  subsequently  impose 
upon  him.  The  limits  of  his  potential  authority  were  those 
of  the  corporation  itself,  respecting  matters  pertaining  to  the 
treasurer's  functions,  such  as  the  receipt  and  custody  of  its 
funds.  Rules  governing  the  liability  of  sureties  in  bonds 
collateral  to  clearly  defined  and  limited  contracts,  undertak- 
ings to  do  specific  acts,  applied  in  Ware  v.  Calvert,  2  Nev.  & 
Per.  126;  Ryan  v.  Morton,  65  Tex.  258;  C.  &  A.  R.  Co,  v. 
Higgins,  58  111.  128;  Charles  Brown  Co.  v.  Vasson,  68  S.  W. 
204;  7ns.  Co,  v.  Loewenherg,  120  N.  Y.  44,  and  Ins.  Co.  v. 
Johnson,  20  111.  622,  are,  therefore,  not  applicable. 

Upon  the  inquiry  as  to  what  authority  could  have  been  and 
was  given,  the  by-laws  are  to  be  considered,  of  course.  As 
against  the  corporation,  the  board  of*  directors  could  not  im- 
pose duties  or  functions  inhibited  by  the  by-laws,  but  nothing 
in  them  forbade  payment  or  receipt  of  dues  elsewhere  than 
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at  the  board  meetings.  Sec.  2  of  article  9,  prescribed  stated 
meetings  for  the  purpose  of  receiving  dues,  etc.,  and  sec.  3 
of  article  6,  required  the  treasurer  to  attend  such  meetings 
and  receive  all  moneys  as  soon  as  paid  into  the  association, 
but  neither  of  these  provisions,  in  terms  or  by  necessary  im- 
plication, prohibited  the  payment  of  dues  to  any  officer  at 
other  times  or  places.  Being  indefinite  and  silent  as  to  that, 
they  were  susceptible  of  interpretation,  a  function  clearly 
within  the  province  and  power  of  the  board  of  directors  as  a 
managing  and  governing  body.  The  general  principle  stated, 
as  determinative  of  questions  arising  on  bonds  of  the  class  to 
which  these  belong,  bring  this  power  of  interpretation  within 
the  contract.  The  sureties  bound  themselves  for  the  treasurer's 
faithfulness  and  skill  as  to  all  duties  the  board  had  power 
to  impose,  in  so  far  as  they  should  be  actually  imposed,  and 
determination  of  the  extent  of  its  powers  involved  interpreta- 
tion of  the  by-laws,  when  necessary.  This  function,  from 
necessity,  falls,  in  the  first  instance,  into  the  hands  of  the 
board  itself,  for  there  is  no  other  body  to  whom  it  can  go, 
unless  it  would  be  the  stockholders  who  ordinarily  hold  only 
one  meeting  a  year  and  always  delegate  the  management  of 
the  corporate  business  to  the  directors.  If  they  have  a  power 
of  supervision  or  review  of  the  action  of  the  board,  the  latter 
manifestly  has  power  and  authority  to  act  in  the  first  instance 
and  its  action  stands  unless  annulled.  Courts  recognize  and 
adopt  the  construction,  of  an  ambiguous  by-law,  placed  upon 
it  by  the  corporation  itself.  ^Nlorawetz  Cor.  sec.  497;  State 
ex  rel.  v.  Coiiklin,  34  Wis.  21,  29;  Breneman  v.  Franklm  etc, 
^.5.^'??.,  3W.  &S.  218. 

All  of  the  depositions  were  excepted  to  because  the  notice 
referred  to  in  the  certificate  is  not  annexed,  the  certificate 
does  not  show  they  were  read  by  the  witnesses  and  none  of 
them  bear  the  signatures  of  the  witnesses.  The  first  objection 
is  obviated  by  the  appearances  of  the  parties  and  the  second 
by  the  statute,  dispensing  with  signatures  to  depositions  taken 
in  shorthand  and  transcribed.  Code,  ch.  130,  sec.  33,  serial 
sec.  33. 

Many  of  the  books  of  the  association,  fully  identified  by 
witnesses,  were  put  in  evidence,  but  have  not  been  brought 
up  on  the  appeal.    Among  them  are  blotters  and  cash  books. 
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A  daughter  of  the  secretary  assisted  him  for  several  years, 
prior  to  June  or  July,  1899,  and  she  details  the  method  of 
transacting  business  at  the  weekly  meetings,  which  the 
directors  presumptively  attended,  because  they  were  required 
by  the  by-laws  to  do  so,  under  penalties  of  small  fines  for 
failures  and  forfeitures  of  their  offices  for  absence  for  four 
successive  meetings.  Collections  in  large  amounts  were  made 
at  Fischer's  shoe  store  and  reported  at  the  weekly  meetings. 
In  the  tabulation  thereof  on  the  blotters,  the  collections 
at  the  meetings  and  at  the  store  were  distinguished,  the  former 
being  entered  in  black  ink  and  the  latter  in  red.  Prom  this 
blotter,  the  accounts  of  the  members  were  entered  in  what  was 
termed  the  roll-book.  The  reports  of  these  large  store  collec- 
tions at  the  weekly  meetings  and  presumptively  in  the  pres- 
ence of  the  directors  cannot  reasonably  be  deemed  to  have 
been  unknown  to  them.  They  seem  to  have  been  far  greater 
than  the  collections  at  the  meetings.  Each  stockholder  had  a 
pass-book.  Such  of  them  as  paid  dues  at  the  store  never  came 
to  the  meetings,  of  course,  nor  were  their  books  there.  It  is 
reasonable  to  suppose  they  would  not  pay  their  money  without 
obtaining  receipts  in  their  books.  Their  absence,  the  absence 
of  the  books  and  the  reports  of  the  collections  constituted 
conclusive  evidence  of  the  practice  of  the  treasurer.  From 
these  facts,  the  directors  must  have  known,  not  only  that  he 
was  receiving  dues  elsewhere  than  at  the  meetings,  but  also 
receipting  for  them  in  the  pass-books.  If,  having  accepted  the 
money,  he  had  brought  it  to  the  meeting  and  receipted  the 
book  there,  his  action  would  have  imported  agency  for  the 
stockholders.  But  his  report  of  it  as  collections,  together  with 
his  action  in  receipting  for  it  elsewhere,  could  have  suggested 
nothing  short  of  exercise  of  the  powers  of  his  ofiice  at  his 
store.  Obviously  the  acquiescence  of  the  directors  in  this 
practice  was  a  construction  of  the  by-laws.  They  tacitly 
assented  to  it,  believing  the  by-laws  did  not  inhibit  it.  Assum- 
ing their  construction  to  have  been  wrong,  it  was  corporate 
action  valid  and  binding  between  the  treasurer  and  the 
corporation,  unless  annulled  by  the  stockholders.  And  their 
tacit  approval  of  the  action  of  the  treasurer  under  the  by-laws 
was  tantamount  to  authorization  of  subsequent  acts  of  the 

same  kind  as  well  as  ratification  of  antecedent  ones.    To  confer 
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authority  upon  a  corporate  agent  for  transactions  of  the  kind 
involved  here,  no  formality  is  necessary.  It  may  arise  out  of 
the  conduct  of  the  parties.  Minor  v.  Bank,  1  Pet.  (U.  S.), 
46,  72. 

Three  results  are  said  to  flow  from  a  transaction  on  the 
part  of  Fischer  with  the  association,  on  or  about  Jan'y.  10, 
1898.  He  borrowed  $5,000.00  from  it,  in  the  usual  manner, 
securing  payment  thereof  by  a  deed  of  trust,  and  took  the 
withdrawal  value  of  certain  shares  of  its  stock  held  by  him, 
amounting  to  about  $1,300.00,  both  of  which  sums  he  left  in 
the  treasury  and  took  credit  therefor,  on  his  account  as 
treasurer.  At  about  the  same  time  he  delivered  to  some 
representative  of  the  association  a  certificate  for  certain  shares 
of  stock  in  another  corporation.  These  facts  evidence  the 
existence  of  a  shortage  in  his  accounts  at  that  time.  It  is 
claimed  a  settlement  was  then  m&de,  which  bars  right  of  action 
on  the  first  two  bonds  given  in  1894  and  1895.  The  other  con- 
tentions are  that  the  loan  constituted  a  binding  contract  of 
extension  of  time,  working  a  release  of  the  sureties  on  said 
first  two  bonds  and  that  the  knowledge,  on  the  part  of  the 
directors,  of  the  defalcation,  necessarily  incident  to  the  settle- 
ment, imposed  a  duty  upon  them  in  favor  of  the  sureties  in 
the  subsequent  bonds,  which,  having  been  omitted,  rendered 
such  bonds  voidable. 

No  settlement  is  established  by  the  evidence  relied  upon. 
No  witness  says  any  adjustment  took  place  between  the 
treasurer  and  the  board  of  directors.  The  witness  who  speaks 
on  the  subject  knew  only  what  Fischer  had  told  him  about 
the  shortage  and  what  he  had  done  by  way  of  making  it  good. 
The  dead  secretary  may  have  had  something  to  do  with  it, 
as  he  and  the  treasurer  gave  the  association  affairs  more 
attention  than  anybody  else  did,  but  whether  he  made  any 
investigation  such  as  characterizes  a  settlement  does  not 
appear.  What  are  relied  upon  as  evidence  of  a  settlement  are 
the  ex  parte  acts  of  the  treasurer.  He  borrowed  $5,000.00 
from  the  association  and  placed  that  with  the  withdrawal 
value  of  certain  shares  of  stock  to  his  credit,  as  payments 
upon  what  he  owed.  These  items  together  with  others  the 
treasurer  represented  he  had  turned  in  made  about  $10,- 
000.00,  which  he  claimed  would  make  up  the  amount  due. 
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There  wa8  no  admission  of  any  dishonesty.  '  The  shortage  was 
attributed  to  a  loss  in  the  bank  in  which  the  treasurer  kept 
his  ansoeiation  money  deposited,  by  means  of  a  defalcation  of 
an  employee  of  the  bank.  Neither  the  witness  nor  any  one 
else,  except  the  treasurer,  so  far  as  his  evidence  discloses,  ever 
knew  the  extent  of  the  shortage  or  made  any  effort  to  ascer- 
tain it,  or  knew  whether  it  had  been  made  good.  The  repre- 
Hentations  of  the  secretarj'  and  the  treasurer  were  accepted  as 
to  the  existence  of  the  shortage,  its  amount  and  the  adjust- 
ment thereof.  All  the  directors  did  about  the  matter  was  to 
make  the  $5,000.00  loan.  The  president  had  actual  knowledge 
of  the  application  thereof  to  the  shortage,  and  some  of  the 
directors  may  have  had,  but  it  does  not  appear  that  they  did. 
After  the  treasurer  said  he  had  made  good  the  shortage,  the 
annual  statement  of  the  association  was  prepared  and  given 
out,  representing  it  to  be  in'  a  prosperous  and  sound  condi- 
tion. This  was  a  statement  to  the  stockholders,  not  a  settle- 
ment with  the  treasurer.  No  inference  of  a  settlement  can 
arise  from  these  facts. 

Nor  did  the  loan  constitute  an  extension  of  time.  It  merely 
chanpfcd  the  character  of  the  $5,000.00  from  a  debt  due  from 
Fischer  as  treasurer,  secured  by  his  bonds,  to  one  due  from 
him  individually  and  secured  by  a  deed  of  trust  and  operated 
as  a  payment  to  the  association  on  the  shortage  as  treasurer. 

Lack  of  uniformity  in  the  authorities  as  to  the  right  of  per- 
sons about  to  become  sureties,  to  rely  upon  the  silence  of  the 
obligee  in  the  instrument  as  a  representation  of  the  trustworth- 
iness of  the  principal,  gives  an  opportunity  for  argument 
of  which  counsel  for  the  appellees  have  availed  themselves. 
The  decisions  of  the  Indiana  and  Minnesota  courts,  tending 
to  sustain  their  positions,  do  not  seem  to  be  in  accord  with  the 
weight  or  tendency  of  the  current  of  authority,  nor  with  the 
views  of  this  court  as  expressed  by  Judge  Green  in  Warren  v. 
Braiicli,  15  W.  Va.  21.  Judge  Green's  opinion,  concurred  in 
by  the  other  members  of  the  court,  disapproves  the  broad 
doctrine  of  Lord  Campbell  in  Batvlton  v.  Matthews,  10  CI.  & 
Pin,  934,  and  adopts  the  more  restricted  views  expressed  in 
Oiveyi  v.  Tlamaiu  3  :Man.  &  G.  378,  4  H.  L.  Rep.  Cas.  1035, 
making  it  the  duty  of  the  creditor  to  warn  the  surety  of  the 
unworthiness  of  the  principal,  only  when  the  dealings  are 
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such  as  fairly  to  lead  a  reasonable  man  to  believe  fraud  must 
have  been  used  in  the  procurement  of  the  suretyship.  The 
tendency  of  the  courts  generally  is  to  adopt  the  principle 
applied  in  Railway  Co.  v.  Sliaeffer,  59  Pa.  St.  350,  founded 
upon  considerations  stated  by  Judge  Sharswood  as  follows: 
''Corporations  can  act  only  by  oflScers  and  agents.  They  do 
not  guaranty  to  the  sureties  of  one  officer  the  fidelity  of  the 
others.  The  rules  and  regulations  which  they  may  establish 
in  regard  t.o  periodical  returns  and  payments  are  for  their 
own  security,  and  not  for  the  benefit  of  the  sureties.  The 
sureties,  by  executing  the  bond,  become  responsible  for  the 
fidelity  of  their  principal.  It  is  no  collateral  engagement  into 
which  they  enter,  dependent  on  some  contingency  or  condi- 
tion different  from  the  engagement  of  their  principal.  They 
become  joint  obligors  with  Tiim  in  the  same  bond,  and  with 
the  same  condition  underwritten.  The  fact  that  there  were 
other  unfaithful  officers  and  agents  of  the  corporation,  who 
knew  and  connived  at  his  infidelity'  ought  not  in  reason,  and 
does  not  in  law  or  equity,  relieve  them  from  their  responsi- 
bilitv  for  him.  Thev  undertake  that  he  shall  be  honest, 
though  all  around  him  are  rogues.  Were  the  rule  different, 
by  a  conspiracy  between  the  officers  of  a  bank  or  other 
moneyed  institution,  all  their  sureties  might  be  discharged. 
It  is  impossible  that  a  doctrine  leading  to  such  consequences 
can  be  sound.''  As  to  the  effect  of  the  rules  and  regulations 
of  the  corporation  and  the  consequences  of  omission  to  en- 
force them,  he  adopted  the  conclusion  of  Mr.  Justice  Story,  in 
r.  S.  v.  Kirkpafrick,  9  Wheat.  720.  respecting  the  reliance  of 
sureties  upon  the  enforcement  of  the  federal  laws  and  stated 
in  the  following  terms:  "It  is  admitted,  that  mere  laches, 
unaccompanied  with  fraud,  forms  no  discharge  of  a  contract 
of  this  nature  between  private  individuals.  'Such  is  the  clear 
result  of  the  authorities.  Why,  then,  should  a  more  rigid 
principle  be  applied  to  the  government — a  principle  which  is 
at  war  with  the  general  indulgence  allowed  to  its  rights,  which 
are  ordinarily  protected  from  the  bars  arising  from  length  of 
time  and  negligence?  It  is  said  that  the  laws  require  that 
settlement  should  be  made  at  short  and  stated  periods;  and 
that  the  sureties  have  a  right  to  look  to  this  as  their  security. 
But  these  provisions  of  the  law  are  created  by  the  govern- 
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ment  for  its  own  security  and  protection,  and  to  regulate  the 
conduct  of  its  own  officers.  They  are  merely  directory  to  such 
officers,  and  constitute  no  part  of  the  contract  with  the  surety. 
The  surety  may  place  confidence  in  the  agents  of  the  govern- 
ment, and  rely  on  their  fidelity  in  office ;  but  he  has  the  same 
means  of  jud^gment  as  the  government  itself,  and  the  latter 
does  not  undertake  to  guaranty  such  fidelity."  In  Fidelity 
etc,  Co.  V.  Bank,  97  Ga.  634,  the  question'  was  whether  a 
stipulation  in  a  surety  bond  requiring  the  bank,  upon  dis- 
covery of  fraud  or  dishonesty  on  the  part  of  the  guaranteed 
employee,  to  give  notice  to  the  surety  and  also,  immediately 
after  knowledge  by  the  bank  of  any  act  on  the  part  of  the 
employee,  involving  a  loss  to  the  surety  of  more  than  $100.00, 
to  notify  the  surety  of  the  same.  In  disposing  of  it.  Justice 
Lumpkin  said:  **As  naturally  incident  to  a  contract  of  this 
nature,  the  Company  stipulated  that  the  bank  should  gain  no 
benefit  thereunder  if  it  continued  in  its  service  an  employee 
known  to  be  unworthy  of  trust,  without  prompt  notice  to  the 
Company  after  he  had  been  discovered  by  the  Bank  to  be 
untrustworthy.  There  is  not  a  syllable  in  the  contract,  how- 
ever, bearing  the  construction  that  the  Bank  should  exercise 
any  degree  of  diligence  in  inquiring  into  or  supervising  the 
conduct  of  Redwine,  in  order  that  the  Company  might  be 
saved  from  loss  through  his  misconduct.  The  Bank  did  not 
undertake  to  exercise  reasonable  care  and  diligence  to  find  out 
if  Redwine  had  been  untrustworthy;  but  as  to  this  matter, 
the  Company,  in  effect,  invited  the  Bank  to  repose  in  peace; 
for  it  guaranteed  that  Redwine  would  remain  honest  and 
faithful.  Only  after  knowledge  had  actually  come  to  the 
Bank  that  he  was,  or  had  become,  otherwise,  was  it  under  any 
duty  to  the  Company;  and  then,  it  was  required  to  im- 
mediately notify  the  Company  of  what  it  had  ascertained. 
*  *  *  *  **The  *  knowledge'  referred  to  meant  actual 
knowledge.  Constructively,  whenever  Redwine — he  being  an 
employee  of  the  Bank  handling  its  money — misapplied  the 
same,  the  Bank  itself  would  have  immediate  notice  of  the  fact ; 
for  his  knowledge,  as  a  servant  of  the  Bank,  would,  if  the 
doctrine  of  constructive  notice  were  applicable,  be  its  knowl- 
edge. Surely,  the  contract  cannot  b«  construed  as  contemplat- 
ing any  such  result  as  this.    Again,  suppose  another  employee 
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was  colluding  with  Redwine  in  concealing  his  shortage;  the 
knowledge  of  such  other  employee  would  be,  constructively, 
the  knowledge  of  the  Bank.  Or,  suppose  Redwine  and  an- 
other employee,  also  under  bond,  were  both  misappropriating 
the  Bank's  funds,  and  each  found  the  other  out.  Could  it  be 
said  in  defense  to  a  suit  on  Redwine 's  bond  that  the  other 
employee's  knowledge  was  the  knowledge  of  the  Bank?  or, 
when  suit  on  the  other  employee's  bond  was  entered,  that 
Redwine 's  knowledge  was  constructive  notice  to  the  Bank, 
and  the  legal  equivalent  of  the  *  knowledge'  referred  to  in  the 
Company's  bond? 

In  the  absence  of  any  guarantee  on  the  part  of  the  Bank 
that  its  other  employees  would  be  honest  and  faithful,  and  in 
view  of  the  purpose  of  the  condition  inserted  in  the  bond,  it 
would  seem  that  the  better  construction  of  it  would  be  that 
the  Bank  only  obligated  itself  to  act  in  good  faith  and  impart 
only  ncfnal  knowledge  on  its  part.  The  bond  would,  indeed, 
be  of  no  practical  protection  if,  in  order  to  realize  its  benefits, 
the  Bank  had  to  insure,  not  only  the  honesty  and  fidelity,  but 
the  faithful  and  conscientious  attention  to  duty,  of  a  dozen 
others  of  its  employees.  Stupidity  of  an  employee  in  not 
comprehending  ordinarily  apparent  facts  and  circumstances 
which  would  be  equivalent  to  actual  knowledge  if  within  the 
knowledge  of  the  Bank  itself,  might  lead  to  a  forfeiture  of  the 
bond ;  while  f orgetf ulness  or  mere  negligent  inattention  to 
duty  on  the  part  of  such  employees  would  bring  about  the 
same  result." 

Likewise  the  Supreme  Court  of  the  United  States  denies 
any  duty  on  the  part  of  the  employer  to  exercise  diligence  to 
ascertain  whether  the  employee  has  defaulted  or  done  any  act 
indicative  of  untrustworthiness,  to  the  end  that  the  sureties 
may  be  protected,  and  repudiates  the  view  that  the  doctrine  of 
constructive  notice  applies  to  the  subject.  In  Fidelity  etc. 
Co.  V.  Courtney,  186  U.  S.  342,  the  trial  court  instructed  the 
jury  that  the  cashier's  knowledge  of  the  infidelity  and  fraud 
of  the  president  of  the  bank  was  not  notice  to  the  bank,  of 
which  the  sureties  could  avail  themselves  as  a  ground  of  dis- 
charge. A  stipulation  of  the  bond  required  the  bank  to 
observe  or  cause  to  be  observed  due  and  customary  super- 
vision over  the  employe  for  the  prevention  of  default  and 
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absolved  the  surety  from  liability  in  case  of  the  condonation 
by  the  employer  of  any  dishonest  act  or  default  or  continua- 
tion of  the  employe  in  service,  after  such  default,  without 
written  notice  to  the  company.  After  having  approved  and 
adopted  the  views  expressed  in  liaUivay  Co,  v.  SJiaeffer,  cited,. 
Mr.  Justice  White  delivering  the  opinion  of  the  court,  sus- 
tained the  ruling  of  the  trial  court  and  went  even  further, 
saying:  **The  provision  is  not  that  a  minority  in  number  of 
the  board  of  directors  or  the  subordinate  officers  or  agents 
would  exercise  due  and  customary  supervision,  and  would  not 
condone  a  default  of  the  bonded  employe  or  retain  him  in  his 
employment  after  the  commission  of  a  default,  but  the  agree- 
ment is  that  the  bank  would  do  or  not  do  these  things.  This 
in  reason  imports  that  the  things  forbidden  to  be  done  or 
agreed  to  be  done  wxre  to  be  either  done  or  left  undone  by  the 
bank  in  its  corporate  capacity,  speaking  and  acting  through 
the  representative  agents  empowered  by  the  charter  to  do  or 
not  to  do  the  things  pointed  out.*' 

The  inquiry  here  is  not  the  correctness,  in  all  respects  of 
the  propositions  and  observations  just  quoted,  but  only 
w^hether  the  sureties  are  discharged  by  reason  of  the  failure 
of  the  association  to  give  them  such  knowledge  as  it  possessed, 
concerning  the  previous  irregularity  in  the  conduct  of  their 
principal  as  its  treasurer.  Under  the  rule  announced  in 
^Va7*re7^  v.  Brands  y  15  W!  Va.  21,  it  was  under  no  duty  to 
inquire  or  give  warning,  unless  the  circumstances  were  such 
as  would  have  induced  belief  on  the  part  of  a  reasonable  man, 
that  the  treasurer  had  fraudulently  procured  the  sureties  to 
join  him  in  the  exectltion  of  the  bonds.  From  what  has  been 
said  concerning  the  defalcation,  it  is  obvious  that  none  of 
the  directors  had  any  actual  knowledge  of  dishonesty  on  his 
part,  or  of  any  loss  by  his  negligence.  Admitting  his  short- 
age, he  attributed  it  to  the  bank  in  which  he  kept  his  deposits 
and  represented  that  he  had  fully  replaced  all  that  had  been 
lost.  Beyond  this,  there  may  have  been  grounds  for  fear  or 
suspicion,  but  not  any  knowledge  of  any  fact  casting  reproach 
upon  the  honor  of  the  treasurer.  Having  no  knowledge  of 
any  fraud  on  his  part  against  their  association,  the  directors 
could  not  consistently  assume  or  suspect  any  fraud  in  his 
transactions  with  those  who  became,  or  were  about  to  become,. 
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his  sureties.  Of  course,  a  thorough  and  exhaustive  investiga- 
tion of  the  books  and  accounts  of  the  association  would  have 
revealed  the  error  of  the  treasurer's  opinion  as  to  the  cause 
of  his  embarrassment  or  the  untruthfulness  of  his  statement, 
but  the  documentary  evidence  of  his  payments  on  account 
of  a  shortage,  as  and  for  the  full  amount  thereof  and  more, 
read  in  the  light  of  his  explanation,  \vas  no  evidence  of  fraud 
or  dishonesty.  Under  the  decisions  to  which  reference  has 
been  made,  declaring  the  prevailing  rule,  with  which  Warren 
v.  BrancJi  is  believed  to  be  in  agreement,  the  directors  were 
not  bound  to  make  an  investigation  to  the  end  that  they  might  * 
be  able  to  advise  the  sureties.  Mere  constructive  notice  of  a 
default  is  not  enough  to  impose  duty  to  a  surety.  Actual 
knowledge  is  required. 

That  some  of  the  bonds  involved  were  given  after  the 
defalcation  is  immaterial.  The  duty  to  a  new  surety  cannot, 
in  the  nature  of  things,  be  greater  than  that  due  to  an  exist- 
ing or  continuing  one.  Brandt,  Sur.  &  Guar.,  sec.  477.  If  the 
subsecLuent  bonds  had  been  given  to  cover  past  transactions 
and  the  association  knew  of  an  existing  default,  not  made 
good,  its  acceptance  of  the  new  bonds  to  cover  it,  would  have 
been  a  fraud  on  its  part,  according  to  authorities  cited  and 
analyzed  in  Warren  v.  Branch,  but  these  bonds  were  all  pros- 
pective only. 

A  written  opinion  of  the  chancellor  expresses  his  inability 
to  determine,  with  sufficient  certainty  to  enable  him  to  make 
a  finding,  the  amount  of  the  default  within  the  period  covered 
by  any  one  of  the  five  bonds  involved,  they  being  annual  and 
successive,  from  1898  to  1900.  The  two  prior  bonds  estab- 
lished were  executed  in  1894  and  1895.  As  to  whether  any 
bond  was  given  in  the  year  1896,  an  issue  has  been  made  and 
decided  in  favor  of  the  sureties.  None  was  given  in  1897. 
"With  the  exception  of  the  year  1897,  the  treasurer  was  elected 
annually  up  to  and  including  the  year  1900.  Each  bond  was 
conditioned  for  faithful  performance  of  duty  during  the  term 
of  oflBce  and  until  the  successor  should  be  elected  and  qualified. 
Failure  to  elect  for  the  year  1897  raises  a  question  as  to  liabil- 
ity on  the  preceding  bonds.  If  no  bond  was  executed  in  1896, 
one  question  is  the  extent  of  the  liability  on  the  bond  of 
1895. 
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Obviously  none  of  these  bonds  were  given  as  continuing 
obligations.  In  each  case,  the  election  of  a  successor  and 
procurement  of  a  new  bond  was  contemplated.  Under  such 
circumstances,  the  bond  continues  only  for  a  reasonable  time 
after  the  date  on  which  the  election  and  qualification  of  the 
successor  should  have  taken  place.  Brandt,  Sur.  &  Guar., 
sec.  187,  citing  numerous  authorities  sustaining  the  text. 

As  the  evidence  makes  it  fairly  clear  that  portions  of  the 
collections  made  at  the  store  never  reached  the  bank  in  which 
the  treasurer's  account  was  kept  and  that  all  the  losses  were 
from  those  collections,  no  difficulty  in  ascertaining  liabilities, 
with  reference  to  the  periods  of  the  several  bonds,  is  perceived. 
Immediate  deposits  of  the  collections  in  some  bank  were  re- 
quired. All  of  those  made  at  the  weekly  meetings  were  so 
deposited,  and  weekly  deposits  were  made  of  sums  derived 
from  the  other  collections,  but  in  some  way  not  disclosed, 
large  discrepancies  between  such  collections  and  the  deposits 
therefrom  occurred. 

Individual  liability  of  Fischer  was  held  to  have  been  barred 
by  the  statute  of  limitations.  He  was  not  such  a  trustee  as 
could  have  been  sued  only  in  a  court  of  equity  for  money  due 
from  him  as  treasurer.  To  prevent  the  application  of  the 
statute  of  limitations  to  a  trust,  two  characteristics  are 
essential.  The  trust  must  be  express  and  the  cause  of  action 
cognizable  only  in  equity.  Beecher  v.  Foster,  51  W.  Va.  605 ; 
Rowen  v.  CJienowetJi,  49  W.  Va.  287 ;  Newherger  v.  Wells,  51 
W.  Va.  624;  Thompson  v.  Wliittacker  Iron  Co.,  41  W.  Va. 
574.  This  is  not  such  a  trust.  It  is  express,  but  an  agent  may 
be  sued  at  law  for  an  accounting.  He  is  not  like  a  guardian 
or  personal  representative,  having  the  legal  title  to  the  ward's 
property  or  the  decedent's  estate,  in  consequence  whereof  the 
ward,  distributee  or  legatee,  having  no  legal  title  or  right, 
must  resort  to  equity  for  lack  of  a  remedy  at  law.  Assumpsit 
by  the  principal  against  the  agent  for  money  had  and  received 
by  the  latter  to  the  use  of  the  former  lies  for  money  collected 
or  received  by  the  agent.  Englisli  v.  Deverro,  5  Blachf.  (Ind.) 
588 ;  Seidel  v.  PercJikew,  27  N.  J.  L.  427 ;  Eaton  v.  Welton  & 
Co.y  32  N.  H.  325.  Of  course  an  action  at  law  on  the  bond  of 
such  an  agent  or  officer  for  money  misappropriated  or  with- 
hold would  Ho  at  any  time. 
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How  the  trial  court,  under  the  operation  of  the  five  year 
statute  of  limitations,  wholly  relieved  the  estate  of  Fischer 
from  liability,  is  not  perceived.  The  cross-bill,  having  for  one 
of  its  purposes  an  accounting  from  him,  was  filed,  Oct.  12, 
1907.  From  that  date,  five  years  would  go  back  to  Oct.  12, 
1902.  But  the  bill  filed  in  Lamp's  suit  brought,  Aug.  5, 
1905,  sought  an  accounting  from  Fischer  as  treasurer.  Surely 
that  suit  suspended  the  statute  as  to  his  individual  liability, 
and,  from  that  date,  five  years  would  run  back  to  Aug.  5, 
1900.  Besides  his  estate  is  liable  on  the  bonds,  in  so  far  as 
they  cover  his  defalcations,  and  that  liability  goes  back  ten 
years  from  Oct.  12,  1907,  and  beyond,  unless  the  statute  of 
limitations  has  been,  or  shall  be,  invoked  against  it.  The 
Lamp  bill  was  not  a  suit  on  the  bonds.  As  to  them,  it  merely 
sought  the  appointment  of  a  receiver  with  power  and  author- 
ity to  sue  on  them. 

The  demurrer  to  the  cross-bill  and  answer  was  properly 
overruled.  It  was  not  foreign  to  the  subject  matter  of  Wolfe's 
bill  for  relief  from  liability.  The  question  of  his  liability  was 
the  very  essence  of  his  bill.  Denying  it,  he  sought  a  dis- 
charge. Affirming  it,  the  receiver  sought  a  decree  for  the 
amount  thereof.  Hence,  the  subject  matter  of  the  cross-bill 
and  that  of  the  bill,  were  identical.  Variance  between  the 
prayers  characterizes  every  bill  and  cross-bill.  If  they  had 
to  be  the  same,  a  cross-bill  would  be  unnecessary,  as  well  as 
impossible.    There  could  be  no  cross  purpose  in  the  suit. 

There  may  be  some  inadmissible  evidence  in  the  record,  but, 
as  this  is  an  equity  suit  in  which  the  chancellor  and  not  a 
jurj'-  passes  upon  the  evidence  and  makes  the  findings  of  fact, 
the  good  can  be  separated  from  the  bad,  and  the  presence 
of  inadmissible  testimony  does  not  preclude  consideration  of 
such  portions  as  are  admissible.  It  is  said  the  blotter,  kept 
by  the  secretar>%  from  which  the  accountants  made  up  their 
statement  is  not  a  book  of  original  entry.  That  may  be,  but 
there  was  a  cash-book  kept  by  Fischer  himself,  in  which  the 
footings  of  receipts  differ  but  slightly  from  those  in  the 
blotter.  The  balance  founded  on  the  figures  taken  from  the 
blotter  may  be  too  large,  but,  if  the  statement  had  been  made 
from  the  cash-book,  there  would  have  been  a  balance  due. 
Hence,  though  inadmissible  testimony  may  be  found  in  the 
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record  and  the  shortage  may  not  have  been  correctly  ascer- 
tained by  the  accountants,  the  chancellor  will  undoubtedly 
be  able,  by  resort  to  the  cash-book,  to  see  that  there  is  a 
liability.  In  pronouncing  the  decree  of  dismissal,  the  court 
made  no  examination  of  the  evidence  pertaining  to  the  ques- 
tion of  shortage.  The  dismissal  rests  entirely  upon  other  and 
untenable  grounds.  The  evidence  is  amply  sufficient  to 
establish  a  prima  facie  case  of  liability. 

Further  complaint  is  made  of  a  decree  of  March  10,  1908, 
dismissing  W.  M.  Straus  and  Abram  Smith,  trustees  in  the 
Fischer  assignment,  from  so  much  of  the  cross-bill  as  required 
them  to  settle  their  accounts,  as  such  in  this  suit,  and  of 
another  decree  of  June  20,  1908,  sustaining  the  demurrer  of 
Fischer  to  so  much  of  the  cross-bill  as  is  predicated  on  the 
bond  of  June  9,  1895,  on  the  ground  of  preclusion  of  right 
to  relief  respecting  it  by  the  statute  of  limitations.  No  error 
in  either  of  these  decrees  is  perceived.  The  forum  in  which 
the  accounts  of  the  trustees  shall  be  settled  is  unimportant. 
A  proper  settlement,  wherever  made,  will  disclose  the  amount 
of  the  estate  in  their  hands,  and,  if  none  is  made,  they  can  be 
(Compelled  to  discover  and  pay  it  over.  If  an  improper  ej: 
parte  settlement  should  be  made,  it  may  be  corrected.  As 
right  of  action  on  the  bond  of  June  9,  1895  is  clearly  barred 
and  the  bar  of  the  statute  may  be  invoked  in  a  chancery  cause, 
against  a  purely  legal  demand,  by  demurrer.  Maxwell  v. 
WiUon,  54  W.  Va.  295,  the  decree  of  June  20,  1908,  is  not 
erroneous. 

The  decree  of  March  10,  1908  and  June  20,  1908,  will  be 
affirmed  and  the  decree  of  ^lay  6,  1914,  reversed  and  the  cause 
remanded. 

Reversed  in  part.    Remanded, 
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CHARLESTON. 

Stuck  v.  Kanawha  &  Michigan  Railway  Co. 
Submitted  ]\Iay  17,  1915.     Decided  June  1,  1915. 

1.  Bailroads — Dut^  of  Trainmen — Trespassers. 

It  is  the  duty  of  those  in  charge  of  the  runniog  of  a  railway  train 
to  keep  such  lookout  ahead  for  trespassers  upon  the  right  of  way  as 
is  reasonably  consistent  with  the  proper  performance  of  their  other 
duties  in  running  the  train,     (p.  455). 

2.  5ame — Duty  of  Trespassers, 

A  railway  company  owes  duty  to  trespassers  discovered  on  the 
right  of  way,  to  take  such  reasonable  precaution  for  their  safety  aa 
the  circumstances  allow,  even  though  they  are  primarily  negligent  in 
being  on  the  right  of  way.     (p.  455). 

3.  Same — Trespassers — Duty  of  Engineer. 

Though  a  trespasser  on  a  railway  right  of  way  may  not  be 
directly  on  the  track,  yet  if  when  the  train  reaches  him  he  will  be  in 
a  position  of  peril  therefrom,  it  is  the  duty  of  the  engineer  to 
take  such  precaution  for  his  safety  by  signal  or  otherwise  as  the 
circumstances  reasonably  dictate,     (p.  456). 

4.  Same. 

Where  a  railway  engineer  observes  a  trespasser  walking  along  a 
foot  path  at  the  end  of  the  ties  with  his  back  to  the  approaching 
train,  and  it  is  apparent  that  when  the  train  reaches  the  pedestrian 
he  will  be  caught  in  a  space  no  more  than  four  feet  wide  between 
the  swiftly  moving  train  and  a  line  of  box  cars  standing  on  a  side 
track,  it  is  negligence  for  the  engineer  to  give  no  signal  by  bell  or 
whistle  of  the  approach  of  the  train  so  that  the  pedestrian  may  have 
opportunity  to  protect  himself  or  seek  safety  before  he  is  placed  in 
such  perilous  position,     (p.  456). 

5.  Same — Person  Near  Track — Duty  of  Engineer — Signal. 

When  a  boy  apparently  oblivious  to  the  approach  of  a  train, 
though  of  the  appearance  of  self  responsibility,  is  discovered  on  the 
railway  track,  or  in  perilous  proximity  thereto,  the  engineer  may  not 
in  reason  assume  that  he  will  protect  himself  without  signal  from 
the  approaching  train,     (p.  459). 

6.  Negligence — "Proximate  Cause.'* 

The  proximate  cause  of  an  injury  is  the  superior  or  controlling 
agency  from  which  springs  the  harm,  as  contradistinguished  from 
those  causes  which  are  merely  incidental  or  subsidiary  to  such 
principal  and  controlling  cause,     (p.  461). 
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Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Edward  Stuck,  an  infant,  who  sues,  etc.,  against 
the  Kanawha  &  Michigan  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error. 

Reversed,  and  new  trial  awarded, 

Cato  &  Bledsoe  and  A.  M,  Belch-er,  for  plaintiff  in  error. 

W.  N.  King,  Leroy  Allebach,  and  Norton  Monsarat,  for 
defendant  in  error. 

Robinson,  President: 

The  action  is  on  the  part  of  an  infant  to  recover  from  a 
railway  company  damages  for  personal  injury.  The  trial 
court  excluded  plaintiff's  evidence,  directed  a  verdict  for 
defendant,  and  entered  judgment  of  nil  capiat  thereon. 

The  injury  occurred  while  plaintiff  was  walking  along  a 
path  between  the  main  line  and  a  siding,  within  the  corporate 
limits  of  the  city  of  Charleston.  At  the  time,  plaintiff  was 
nine  years  and  eight  months  old.  He  and  a  number  of  other 
boys  had  been  playing  marbles  on  a  public  road  near  the 
railroad.  From  the  game  of  marbles  he  had  started  to  go 
to  his  home  on  Bigley  Avenue,  w^hich  is  crossed  by  the  rail- 
road. His  brother,  two  years  older  than  himself,  accompanied 
him.  Instead  of  going  by  way  of  the  Crescent  Road,  which 
parallels  the  railroad  and  is  a  little  farther,  they  went  upon 
the  path  between  the  siding  and  the  main  line  of  the  rail- 
road. This  path  was  much  used  by  the  public.  Plaintiff  was 
walking  southward  along  the  path  when  a  southbound  freight 
train,  running  at  the  rate  of  thirty-five  or  forty  miles  an 
hour,  came  up  behind  him.  He  was  oblivious  of  the  coming 
of  the  train  when  it  overtook  him.  A  string  of  box  cars 
standing  on  the  siding  left  a  clear  space  of  only  four  feet 
between  him  and  the  swdftly  moving  train.  The  engine  and 
about  three  box  cdrs  had  passed  him  when  his  head  came  in 
contact  with  a  door  of  one  of  the  cars,  which  was  loose  at  the 
bottom  and  swung  out.  He  was  knocked  down  and  run  over, 
his  right  leg  and  left  arm  cut  off,  and  his  head  injured.  No 
warning  from  the  engine  was  sounded  by  bell  or  whistle,  to 
apprise  plaintiff  of  danger,  before  he  was  overtaken.     Yet 
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in  the  train's  approach  to  the  point  where  plaintiff  was  over- 
taken the  track  was  straight  for  thirteen  or  fourteen  hundred 
feet,  affording  the  engineer  view  ahead  for  that  distance. 
When  plaintiff  was  struck  his  brother  was  some  distance  in 
advance  of  him  and  had  passed  beyond  the  box  cars  and 
stepped  over  onto  the  side  track.  He  says  he  heard  the 
rumbling  of  the  train  and  looked  back  to  see  where  plaintiff 
was,  just  in  time  to  see  the  latter  struck  by  a  box  car  door. 
Do  these  facts,  which  were  uncontradicted  before  the  jury, 
make  out  a  prima  facie  case  of  negligence  on  the  part  of 
defendant  entitling  plaintiff  to  recover?  We  are  of  opinion 
that  they  do. 

Whatever  may  be  the  rule  in  other  jurisdictions,  it  is 
settled  law  in  this  State,  concerning  the  operation  of  trains, 
that  it  is  the  duty  of  those  in  charge  of  them  to  keep  a  reason- 
able lookout  for  animals  and  persons  trespassing  upon  the 
tracks.  This  does  not  mean  that  they  are  bound  to  keep  a 
constant  watch,  but  only  a  reasonable  lookout  along  the  track, 
consistent  with  the  proper  performance  of  their  other  duties 
in  running  the  train.  And  the  rule  seems  to  be  applicable, 
as  well  in  the  case  of  adult  trespassers  in  fulL  possession  of 
all  their  faculties  and  physical  powers,  as  in  case  of  infants 
of  tender  years,  disabled  persons,  and  dumb  animals.  Spicer 
V.  Railway  Co.,  34  W.  Va.  514 ;  Ro/ines  v.  Railway  Co,,  39  W. 
Va.  50;  Gunn  v.  Railroad  Co.,  42  W.  Va.  676;  Dempsey  v. 
Railxmy  Co,,  69  W.  Va.  271 ;  McGuire  v.  Ra/ihmy  Co,,  70 
W.  Va.  538.  In  view  of  this  duty,  imposed  by  law^,  it  is  a 
reasonable  inference  to  be  drawn  from  the  facts  that  the 
track  was  straight  for  at  least  thirteen  hundred  feet  between 
plaintiff  and  the  approaching  train,  that  the  engineer  or  the 
fireman  saw  plaintiff,  or  by  the  exercise  of  reasonable  dili- 
gence could  have  seen  him. 

It  is  certainly  true  that  plaintiff  was  a  trespasser  on  the 
railway  right  of  way,  but  it  is  the  accepted  law  of  this  juris- 
diction that  a  railway  company  in  the  swift  running  of 
trains  owes  duty  to  see  trespassers.  Herein  is  differentiation 
from  the  general  rule  of  duty  to  trespassers.  In  Raines  v. 
Railway  Co,,  supra,  this  court  held:  **If  those  running  a 
railroad  train  discover  a  trespasser  in  imminent  danger  on 
the  track,  they  must  use  all  reasonable  exertions  to  avoid 
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inflicting  injury;  otherwise,  the  company  will  be  respon- 
sible.'^  And  kindred  to  this  is  the  remark  of  Judge  Dent, 
in  Davidson  v.  Railwuy  Co.,  41  W.  Va.  407:  **A11  trespassers 
in  dangerous  situations  are  guilty  of  negligence,  yet  if,  by 
ordinary  care  on  the  part  of  those  knowing  the  danger,  it 
can  be  averted,  it  is  their  duty  to  exercise  such  care  in  tender 
consideration  of  human  life." 

If  plaintiff  had  been  walking  on  the  track  instead  of  so 
near  to  the  side  of  it,  apparently  oblivious  of  the  approach  of 
the  train  as  the  evidence  shows  he  was,  our  cases  unquestion- 
ably establish  that  it  would  have  been  the  duty  of  the  engineer 
to  take  reasonable  precaution  for  his  safety.  Of  course  what 
the  precaution  should  be  must  be  judged  in  each  case  by  its 
particular  circumstances.  **Each  case  must  depend  upon  its 
own  facts  in  determining  what  shall  constitute  ordinary  care 
or  reasonable  prudence  in  the  running  of  a  railroad  train.'* 
Raines  v.  Eailwcy  Co.,  supra.  The  only  distinction  in  this 
case  from  those  in  this  court  heretofore  dealing  with  duty 
of  a  railway  company  to  see  trespassers  is  that  here  plain- 
tiff was  not  directly  on  the  track.  This  is  a  distinction  in 
fact.  Is  it  in  principle?  Does  the  duty  arise  merely  from 
a  particular  physical  position,  or  from  the  imminence  of 
danger?  In  reason,  plainly  the  latter.  It  is  not  enough  to 
say  that  the  trespasser  was  not  directly  on  the  track  and  there- 
fore* no  duty  was  due  to  him.  If  he  is  where  there  is  danger 
to  him  from  the  running  of  the  train,  the  duty  is  certainly  the 
same.  The  duty,  if  flowing  at  all  from  the  particular  cir- 
cumstances of  a  case,  flows  out  of  the  imminence  of  danger 
from  the  train,  whether  from  the  pilot  of  the  engine,  from  the 
side  of  the  cars,  or  otherwise.  Will  the  train  hurt  the  tres- 
passer? That  is  the  question  which  confronts  the  engineer. 
The  law  tells  the  latter  what  he  must  do.  Its  rules  in  such 
case  are  only  the  rules  of  natural  reason.  They  vary  with 
particular  circumstances.  If  a  duty  to  a  trespasser  on  a 
railway  right  of  way  arises  in  a  particular  case,  it  is  not 
that  the  engine  shall  not  strike  him,  but  that  he  shall  not 
be  hurt  by  the  running  of  the  train.  What  difference  as  to 
result  is  there  in  running  a  train  so  close  to  a  man  that  he 
is  injured  thereby,  and  in  running  it  directly  on  him  ?  True, 
there  may  be  less  imminence  of  danger  from  the  former  than 
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from  the  latter.  But  if  the  danger  from  the  former  is  reason- 
ably apparent,  the  duty  to  protect  is  the  same  in  either  case. 
Take  the  case  of  a  man  caught  in  a  long,  straight,  narrow 
cut,  standing  as  best  he  can  to  avoid  the  train.  May  the 
engineer  proceed  simply  because  he  knows  the  engine  will 
pass  the  body  of  the  trespasser?  Must  the  engineer  not  re- 
member the  swinging  of  cars  and  the  inabilty  of  human 
nerves  always  to  stand  such  perilous  position?  Reason  in 
such  case  will  dictate  his  duty.  He  must  do  what  he  can  to 
prevent  that  which  he  knows  is  fraught  with  danger.  His 
duty  in  such  case  is  not  simply  not  to  injure,  but  not  to  risk 
the  life  of  the  trespasser.  Though  the  trespasser  is  first  at 
fault,  the  engineer  has  the  last  clear  chance  to  avoid  the 
injury  that  seems  probable  from  the  risk.  If  the  latter  does 
not  hearken  to  the  duty  which  reason  dictates  and  injury 
comes  therefrom,  it  may  be  for  a  court  or  jury  to  say  how 
he  acted  in  the  premises. 

The  case  which  we  have  surmised  is  an  extreme  one,  but 
it  illustrates  that  there  is  a  duty  to  a  trespasser,  if  discovered 
in  tyne,  not  unreasonably  to  risk  his  life  and  thereby  cause 
him  injury.  Has  not  the  engineer  who  risks  the  life  of  a 
person  to  the  injury  of  the.  latter,  when  it  was  reasonably 
possible  to  avert  doing  so,  caused  the  injury  by  being  the 
author  of  the  risk?  The  possibility  that  the  risk  may  not 
harm,  will  not  excuse  the  hazard  if  it  does  harm.  One  may 
as  well  be  injured  by  a  gun  carelessly  handled  by  another, 
as  by  the  unassumed  risk  of  his  life  in  the  hands  of  another. 
The  bullet  of  the  first,  as  well  as  the  peril  of  the  other,  may 
miss,  but  if  either  strikes,  it  is  not  different  in  its  relation  to 
neglect  of  duty. 

We  do  not  think  this  case  can  be  so  distinguished  as  to  make 
w'ell  settled  principles  in  relation  to  a  trespasser  directly  on 
a  track,  inapplicable  hereto.  Did  the  engineer  so  fail  to 
observe  a  duty  to  plaintiff  that  it  caused  injury  to  the  latter? 
From  the  evidence  it  is  clear  that  plaintiff  by  the  act  of  the 
engineer  was  placed  in  a  perilous  situation.  He  was  caught 
in  between  one  of  the  loni^  string  of  box  cars  standing  on  the 
side  track  and  a  heavy  train  going  at  the  rate  of  thirty-five 
or  forty  miles  an  hour.  And  from  the  evidence  it  is  uncon- 
tradicted that  this  boy  less  than  ten  years  old  was  placed  in 
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such  position  suddenly  and  without  warning  to  him.  He 
did  not  knowingly  assume  the  position.  His  own  and  other 
testimony  establish  that  the  train  came  down  upon  him  un- 
awares, w^ithout  signal  or  warning  of  itar  approach.  He  had 
not  even  heard  its  rumble.  If  he  had  been  warned  bj'  the 
engineer  in  time,  as  it  appears  he  could  have  been,  before  the 
swiftly  moving  train  overtook  him,  he  would  have  had  oppor- 
tunity to  escape  from  henuned  in  proximity  thereto.  Yet  the 
evidence  is  uncontroverted  that  not  a  signal  came  from  the 
train — that  it  appeared  suddenly,  without  warning  of  its 
approach. 

The  decision  in  Kelley  v.  Railway  Company,  58  W.  Va. 
216,  announces  the  rule  of  duty  applicable  to  the  facts  and 
circumstances  of  this  case :  **  When  the  trainmen  see  a  person 
walking  on  a  railroad  track  they  must  give  him  an  alarm 
signal  at  such  distance  before  reaching  him  as  will  enable  him 
to  hear  it  and  get  off  the  track.  Until  such  alarm  is  given 
they  cannot  act  on  the  assumption  that  he  will  get  off  the 
track.*'  In  the  course  of  the  opinion  Judge  Brannon  said: 
''Whatever  be  the  duty  of  the  railroad  company's  agei^t  to 
keep  a  lookout  to  discover  persons  on  the  track,  certain  it  is 
that  when  the  trainmen  have  discovered  a  human  being  on 
the  track,  and  in  danger',  they  must  give  him  warning  of  the 
train's  approach,  such  a  warning,  by  whistle  or  bell,  at. such 
a  distance  before  reaching  the  trespasser,  that  he  will  be  able 
to  hear,  take  a  thought  for  his  safety,  and  get  off  the  track. 
Common  humanity  demands  this.  True,  he  is  a  trespasser 
and  in  the  wrong;  but  though  every  man  who  uses  the  rail- 
road track  as  a  footway  is  committing  a  trespass,  has  placed 
himself  within  the  precincts  of  danger  where  he  has  no  right 
to  be,  and  is  guilty  of  gross  negligence,  yet  people  do  walk 
upon  railroad  tracks,  and  the  law,  from  sheer  necessity,  has 
established  the  rule,  applicable  not  only  to  railroads,  but 
generally  applicable,  that  it  is  the  duty  of  one  from  whom  the 
injury  comes  that  he  shall,  when  he  sees  a  man  in  danger, 
use  reasonable  care,  take  reasonable  steps,  reasonable  under 
the  circumstances  of  the  particular  case,  to  save  the  man  in 
danger.  He  cannot  punish  the  trespasser  for  his  wrong.  It 
is  a  condition  not  a  theory.  He  cannot  thus  himself  be  guilty 
of  a  great  wrong.     He  must  help  his  perishing  brother  by 
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doing  what  he  reasonably  can  to  warn  and  save  him.  These 
men  were  absent  minded  in  conversation.  Some*  become  list- 
less and  abstracted  in  mind;  they  are  entitled  to  warning; 
at  any  rate  so  the  law  is.  Under  this  principle  it  is  the  duty 
of  a  railroad  company,  it  was  the  duty  of  the  defendant  in 
this  case,  to  blow  an  alarm  with  its  locomotive,  at  a  point 
far  enough  from  Kelley  to  reach  his  ears,  allowing  him  to  real- 
ize his  danger,  and  take  steps  to  save  himself  from  the  rush- 
ing deadly  locomotive."  In  sound  sense,  the  principle  of 
duty  so  tersely  explained  by  our  late  and  ever  revered  asso- 
ciate, can  not  be  said  to  be  inapplicable  simply  because  the 
trespasser  is  not  directly  on  the  track,  if  he  is  so  near  thereto 
and  will  be  so  cut  off  from  escape  when  the  train  reaches  him 
as  to  make  his  position  one  of  deadly  peril  from  the  train. 
As  we  have  said,  it  is  peril,  and  that  which  follows  peril,  if 
Providence  does  not  intervene,  injury,  which  the  engineer 
must  reasonably  in  duty  guard  against ;  not  the  mere  colliding 
of  the  trespasser  and  the  pilot  of  the  engine.  So,  applying 
the  principle  to  this  case,  we  must  hold  that  it  is  negligence 
for  a  railway  engineer,  obser\nng  a  trespasser  walking  along 
a  foot  path  at  the  end  of  the  ties  with  his  back  to  the  approach- 
ing train,  and  it  being  apparent  that  when  the  train  reaches 
the  pedestrian  he  will  be  caught  in  a  space  no  more  than  four 
feet  wide  between  the  swiftly  moving  train  and  line  of  box 
cars  standing  on  a  side  track,  to  give  no  signal  of  bell  or 
whistle  of  the  approach  of  the  train  so  that  the  pedestrian 
may  have  warning  to  protect  himself  or  seek  safety  before  he 
is  placed  in  such  perilous  position. 

If  warning  had  been  given,  plaintiff  might  have  heeded 
and  sought  safety  by  going  in  betw^een  the  box  cars.  An 
able  adult  under  such  circumstances  would  have  been  guilty 
of  contributory  negligence  in  not  doing  so.  His  would  have 
been  the  last  clear  chance,  and  his  remaining  after  being 
warned  of  the  danger  would  have  been  the  cause  of  his  injury. 
But  plaintiff  is  a  boy.  It  may  be  different  as  to  him.  Ordin- 
arily the  degree  of  care  to  be  required  of  a  child,  placed  in 
circumstances  of  danger,  is  to  be  determined  by  considering 
the  maturity  and  capacity  of  the  child  in  relation  to  the  cir- 
cumstances of  the  case,  and  is  a  question  for  the  jury.  Wood 
on  Railroads,  sec.  320;    Buswell  on  Personal  Injuries,  sec. 
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148.     How  much  like  a  boy  nine  years  of  age  it  is  to  brave 
perilous   dangers.      His   discretion    is  not   matured.      He   is 
prone  to  do  things  no  man  would  do.    Sometimes  in  his  desire 
to  be  a  man,  he  oversteps  the  mark.    But  the  ease  does  not 
call  on  us  to  decide,  even  if  it  were  our  province  to  do  so, 
whether  plaintiff  was  guilty  of  contributory  negligence   in 
not  availing  himself  of  a  last  clear  chance  of  avoiding  the 
hemmed  in  position  that  came  to  him.    No  last  clear  chance  to 
avoid  it  was  given  him.     The  evidence  tells  us  that  he  was 
caught  between   one  of  the  long  line  of  box  cars  and  the 
flying  train  before  he  knew  that  such  position  was  coming 
to  him.     Granting  that  he  had  the  age  and  intelligence  to 
choose  between  danger  and  safety,  we  mu.st  observe  that  no 
opportunity  to  do  «o  was  given  to  him.     If  the  boy's  failure 
to  answer  warnings  from  the  engine,  his  youthful  appearance 
or    other    circumstances,    had    reasonably    indicated    to    the 
engineer  that  he  did  not  have  such  inteligence,  then  it  would 
have  been  the  duty  of  the  engineer  to  stop  the  train  if  that 
could  be  done  in  time  to  avoid  the  peril.    2  Thompson's  Com- 
mentaries on  Negligence,  sec.  1788.     But,  from  the  evidence, 
the  engineer  was  wholly  derelict.     He  did  nothing  either  to 
warn  the  boy  or  to  test  his  discretion  as  to  safety.     It  was 
plainly  the  engineer's  act  that  was  the  last  to  subject  plain- 
tiff to  the   risk  that  caused   his  injury.     That  act   was  the 
.sudden   hemming  in  of  plaintiff  in  a   perilous  place.     It  is 
only  the  result  of  reason  to  say  that  when  a  boy  apparently 
oblivious  to  the  approach  of  a  train,  though  of  the  appear- 
ance of  the  age  of  self  responsibility,  appears  on  a  railway 
track,  or  in  perilous  position  thereto,  the  engineer  may  not 
assume  that  he  will  protect  himself  without  signal. 

It  has  been  suggested  that  when  the  engine  passed  plaintiff, 
he  had  warning  of  his  peril,  and  that  then  his  duty  was  to 
take  refuge  somewhere  away  from  the  narrow  space  between 
the  ears — that  his  remaining  between  the  cars  was  the  last 
act  of  negligence  causing  hjs  injury.  This  does  not  accord 
with  reason.  Such  a  bewildering  and  perilous  place,  with  the 
confusing  noise  and  sweep  of  the  train,  is  a  poor  place  for  a 
boy  of  nine  years  to  think  and  act  discreetly.  The  shock  of 
being  suddenly  thrust  into  such  a  situation  is  not  promotive 
of  thought  to  anyone.    Besides,  the  third  or  fourth  car  from 
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the  engine  struck  plaintiff.  Remember  the  speed  of  the  train. 
How  much  time  had  he  to  think  and  act  discreetly?  How 
much  of  thought  towards  safety  would  even  an  adult  have 
had  time  to  apply?  AVe  know  in  human  experience  that  it 
was  only  an  instant — scarcely  time  to  turn  from  one's  walk- 
ing position.  Plaintiff  was  knocked  down  without  being  given 
time  to  seek  safetv. 

Again,  it  is  said  that  a  loose  door  on  one  of  the  cars  of  the 
train,  the  condition  of  which  the  company  could  not  reason- 
ably know,  caused  the  injury.  The  answer  to  this  is  that 
the  loose  door  would  not  have  struck  plaintiff  if  defendant's 
servant  had  not  subjected  him  to  the  peril  of  the  same.  A 
loose  door,  or  other  protruding  object,  is  no  unusual  incident 
to  a  swiftly  moving  train.  The  loose  door  was  by  no  means  the 
proximate  cause  of  the  injury.  It  was  harmless  except  in 
connection  with  the  real  proximate  cause,  the  act  of  the 
engineer  in  failing  to  observe  his  duty  toward  plaintiff.  The 
door  was  only  an  incident  of  the  peril  of  which  the  engineer 
was  the  author.  **The  proximate  cause  is  the  superior  or 
controlling  agency  as  contradivStinguished  from  those  causes 
which  are  merely  incidental,  or  subsidary  to  such  controlling 
or  principal  cause."  St}y(J(r  v.  Philadelphia  Co.,  54  W.  Va. 
149. 

•There  being  evidence  of  negligence,  it  was  of  course  error 
to  exclude  the  same  and  to  direct  a  verdict  for  defendant. 
The  judgment  will  be  reversed,  the  verdict  set  aside,  and  a 
new  trial  awarded. 

Nrvfi'sfcK  and  7inr  trial  awardfd. 


CHARLESTON. 

Crostox  v.  McVicker. 

Submitted  March  24,  1915.     Decided  June  8,  1915. 

1.     Ejectment — Damages  Jiecoverdble — Senial   Value — Destruction  or 
Waste. 

In  ejectment,  plaintiff  may  recover  the  rental  value  of  the  land 
for  purposes  to  which  it  is  reasonably   adapted,  and   damages  for 
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destruction  or  waste  wrongfully  caused  by  defendant  while  in  possee- 
sion.     (p.  465). 

2.  Same — Verdict — Boundaries  of  Land — Judgment, 

To  serve  as  the  basis  for  a  judgment  for  plaintiff  in  ejectment, 
the  verdict  must  fix  with  reasonable  certainty  the  exterior  boundaries 
of  the  land  in  controversy;  otherwise  no  such  judgment  can  be 
entered  thereon,     (p.  463). 

3.  Same — Claim  for  Darruiges — Time  for  Filing, 

A  plaintiff  in  ejectment  may  file  his  claim  for  damages  at  any 
time  before  the  selection  and  empanelment  of  the  jury;  subject, 
however,  to  the  right  of  defendant  to  a  continuance  upon  his  motion, 
made  in  due  time  and  sustained  by  proof  of  fraud  or  surprise  operat- 
ing to  his  prejudice,     (p.  464). 

(BoBiNsoN,  Judge,  absent.) 

Error  to  Circuit  Court,  Taylor  County. 

Ejectment  by  Elsworth  Croston  against  Benjamin  Franklin 
McVicker.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Reversed^  and  new  trial  awarded. 

John  G,  St.  Clair  and  Warder  &  Udbinson,  for  plaintiff  in 
error. 

C  M,  Murphy,  and  J.  Guy  Allender,  for  defendant  in  error. 

Lynch,  Judge: 

In  ejectment,  plaintiff  recovered  judgment  for  the  posses- 
sion of  2  1-2  acres  of  land  situate  in  Taylor  county  and  $450 
damages  for  its  detention;  and  defendant,  for  reversal,  as- 
signs uncertainty  in  the  verdict  and  excessiveness  of  the 
quantum  of  damages  awarded. 

The  declaration  describes  the  tract  as  ''beginning  at  a 
dogwood  and  running  thence  S  63  E  32  to  a  chestnut,  thence 
S  55  W  28  to  Pleai^ant  creek,  thence  N  10  W  31  1-2  to  the 
beginning".  These  are  the  calls  in  the  deed  for  the  same 
land  from  Knotts  to  Bartlett  made  in  1864.  The  deeds  from 
Bartlett  to  Loudin  of  June  13,  1902,  and  from  Loudin  to 
plaintiff  of  March  16,  1907,  described  the  land,  not  by  any 
definite  courses  and  distances,  but  as  "lying  on  the  waters  of 
Pleasant  creek,  bounded  on  the  south  by  lands  of  B.  P. 
McVicker,  on  the  east  and  north  by  lands  of  C.  E.  Conway, 

76  W.  Vft. 


June  1915.]  Croston  v.  McVicker.  463 

and  on  the  west  by  Pleasant  creek*'.  The  verdict  follows  the 
description  in  the  declaration  and  in  the  Knotts-Bartlett 
deed. 

Not  finding  the  dogwood  called  for  as  the  beginning  comer, 
Morrow,  the  county  surveyor,  to  whom  the  case  was  referred 
with  direction  to  do  any  surveying  required  by  either  party, 
began  at  the  chestnut  and,  with  corrections  for  magnetic  vari- 
ation, ran  the  second  call  S  57°  24'  W  28  poles  to  a  stake  on 
a  bank  designated  by  defendant  as  the  bank  of  the  old  creek 
bed;  thence  N  7°  36'  W  508  feet.  Returning  to  the  chestnut, 
he  ran  N  60°  36'  W  31.75  rods,  that  being  the  call  from  the 
dogwood  corrected  and  reversed  to  the  chestnut,  and,  at  the 
interseetion  of  the  two  lines  N  60°  36'  W  and  N  7°  36'  W, 
located  the  corner  designated  as  a  dogwood.  About  half  the 
distance  from  the  dogwood  to  the  stake  on  the  creek  bank, 
the  N  7°  36'  W  line  coincides  with  the  bed  of  Pleasant  creek, 
but  for  the  other  half  the  creek  veered  outward  from  that 
line,  thus  virtually  excluding  the  land  actually  in  contro- 
versy from  the  area  embraced  by  the  boundary  lines  called 
for  in  the  Knotts-Bartlett  deed.  Evidently  to  include  this 
parcel,  the  report  says  ''plaintiff  then  had  the  S  57°  24'  line 
extended  from  the  stake  on  the  bank  of  old  creek  to  center 
of  new  creek,  a  distance  of  9.65  rods". 

It  is  clear,  therefore,  that,  although  the  jury  found  for  the 
plaintiff,  its  verdict  left  undetermined  the  ownership  and 
right  to  possession  of  the  disputed  parcel ;  because  it  followed 
the  calls  of  a  deed  made  in  1864,  without  any  correction  for 
variation  from  the  true  magnetic  meridian  or  reference  to  the 
Morrow  survey  or  to  the  land  really  in  controversy.  It  settled 
nothing  of  Vital  importance  to  plaintiff  or  defendant.  *0f 
eourse,  where  the  jury  finds  for  the  plaintiff  the  premises  as 
described  in  a  declaration  containing  a  reasonably  certain 
description  of  the  land,  which  the  proof  supports,  the  verdict 
will  usually  be  deemed  sufficient.  Messick  v.  Thomas,  84  Va. 
891 ;  Timher  Co.  v.  Ferrell,  67  W.  Va.  14.  But  where,  as  in 
Miller  v.  Holt,  47  W.  Va.  7,  there  is  a  definite  call  for  course 
and  distance  as  the  division  line  between  plaintiff's  and  de- 
fendant's lands,  the  true  location  of  which  is  the  real  con- 
troversy in  the  suit,  the  jury  must  ascertain  and  fix  the  loca- 
tion of  such  line,  and  a  verdict  which  merely  finds  for  the 

76  w.  v». 


464  Croston  I'.  McViCKER.  [June  1915. 

plaintiff  the  land  as  described  in  the  declaration  does  not 
determine  the  question  raised  by  the  pleadings.  To  suffice 
as  a  basis  for  judgment,  the  verdict  must  identify  the  land 
claimed,  with  reasonable  certaintv,  bv  fixing:  its  exterior 
boundaries.  The  same  rule  obtains  in  an  action  of  detinue. 
Timber  Co.  v.  FcrrelL  supra. 

Defendant's  disclaimer  ])v  the  metes  and  bounds  stated  in 
the  declaration,  without  designating  the  creek  claimed  by 
the  plaintiff  as  the  true  boundary  line,  did  not  entitle  him 
to  a  dismissal  of  the  action.  Obviously,  he  did  not  disclaim 
title  to  the  strip  lying  between  the  old  and  new  creek  beds, 
the  right  to  which  is  the  sole  foundation  of  this  litigation. 

Nor  was  defendant  prejudiced  by  the  filing  of  plaintiff's 
statement  of  damages  after  the  panel  of  twenty  jurors  were 
sworn  on  their  voir  dirr  but  before  any  further  proceeding 
towards  the  selection  of  the  trial  jury.  Such  statement  may 
be  filed  at  any  time  liefore  the  trial.  Permission  to  file  it 
after  the  commencement  of  the  trial,  however,  should  be 
refused,  if  filing  of  the  statement  wcmld  operate  as  a  surprise 
or  fraud  upon  defendant.  Whether  it  may  be  filed  after  the 
defendant  has  appeared  and  pleaded  to  the  action  is  a  matter 
within  the  discretion  of  the  trial  court;  but  such  discretion 
should  be  exercised  so  as  to  avoid  surprise  and  injustice  to 
him.  Witten  v.  St.  Clair.  27  W.  Va.  762;  McClaiyi  v.  Bighter, 
84  W.  Va.  186.  Defendant  did  not  move  a  continuailce,  nor 
attempt  to  show  any  fact  upon  which  to  base  such  motion. 

The  damages  allowed  plaintiff  are  not  sufficiently  supported 
by  the  proof.  His  claim  consists  of  four  separate  items:  in- 
jury to  and  destruction  of  fruit  trees  and  crops  on  the  dis- 
puted land,  $100;  destruction  of  a  fence  al(Jng  Pleasant 
creek,  $50;  denial  of  access  to  Pleasant  creek  to  secure  water 
for  stock  and  domestic  use,  $150;  deprival  of  the  use  of  a 
coal  mine,  $500.  But  little  evidence  tends  to  sustain  the  first 
item.  Neither  the  number  nor  the  value  of  the  fruit  trees 
appears,  except  plaintiff's  statement  that  *' about  a  hundred 
of  them  were  peach  trees"  grown  by  Jiim  from  seed,  and 
'*some  of  the  apple  trees  I  had  got  two  years  before  that  and 
some  I  had  got  about  a  year  before  that"  and  '^some  came 
down  as  low  as  15  cents  and  they  ran  on  up".  Of  the  crops 
he  said:  *^I  had  some  nice  bunch  beans  and  a  nice  potato 
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patch,  and  they  destroyed  everything  I  had,  didn  't  raise  any- 
thing that  summer,  and  a  nice  strawberry  patch"  scattered 
at  different  places  over  ** about  half  an  acre".  The  evidence 
concerning  the  destruction  *of  the  fence  is  still  more  meager 
and  indefinite:  **Q.  You  have  an  item  here  for  destroying 
fence,  $50.  A.  Well,  I  had  a  nice  lot  of  posts  laying  there, 
and  he  hauled  them  along  with  the  others.  I  think  there 
were  80  or  90  of  them.  Q.  What  damage  did  you  sustain 
by  reason  of  his  removing  that  fence.  A.  Well,  a  hundred 
dollars".  Asked  as  to  the  third  item,  plaintiff  said:  **Well, 
I  had  some  cows,  and  had  to  get  water  for  my  cattle  and 
everything  in  my  house,  and  they  cut  me  off  from  the  creek, 
I  had  to  carry  it  a  way  over  from  another  place  nearly  a 
mile  I  expect"  during  the  two  years  of  detention  by  def ench- 
ants. 

But  the  principal  item  is  that  of  $500  for  depriving  plain- 
tiff of  the  use  of  his  coal  mine  for  two  years ;  and  apparently 
upon  the  evidence  concerning  it  the  jury  in  large  part  based 
its  award  of  damages.  Through  an  opening  on  the  western 
side  of  the  creek  and  near  to  it,  plaintiff  prior  to  the  inter- 
ruption of  his  possession  by  defendant  had  mined  coal  from 
the  2  1-2  acres  for  local  customers,  transporting  it  over  a 
private  way  along  the  stream  and  by  the  mouth  of  the  mine. 
During  the  two  years  immediately  prior  to  the  suit,  defend- 
ant, holding  hostile  possession  of  the  disputed  strip,  built  and 
maintained  a  barbed  wire  fence  along  the  creek,  thereby 
closing  the  mouth  of  the  mine  and  obstructing  plaintiff's  use 
of  the  roadway.  Thus  he  was  prevented  from  marketing  coal 
from  his  lands.  The  evidence  in  support  of  the  $500  item 
consists  solely  of  estimates,  ranging  from  $250  to  $500,  made 
by  various  witnesses,  of  the  extent  of  his  damage  by  reason  of 
his  exclusion  from  the  mine.  These  statements  were  based 
upon  profits  plaintiff  would  have  made  from  the  coal  he  could 
have  mined,  but  was  prevented  from  mining,  during  the  two 
years  of  defendant's  detention. 

Was  this  the  proper  measure  of  such  damages,  even  if  sus- 
tained by  sufficient  proof  ?  Section  30,  ch.  90,  Code,  authoriz- 
ing recovery  therefor  in  ejectment,  provides  that  the  jury 
shall  *' assess  the  damages  for  mesne  profits  of  the  land  for 
any  period  not  exceeding  five  years  previously  to  the  com- 
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mencement  of  the  suit  until  the  verdict,  and  also  the  damages 
for  any  destruction  or  waste  of  the  buildings  or  other  prop- 
erty during  the  same  time  for  which  the  defendant  is  charge- 
able". Here,  of  course,  there  wa*  no  destruction  or  waste 
of  the  coal.  It  remained  intact  in  the  ground.  Some  author- 
ities define  mesne  profits  to  be  compensation  for  use  and 
occupation.  Henry  v.  Davis,  149  Ala.  359,  13  Ann.  Cas  1090. 
But  the  usual  measure  for  recovery  in  such  case  is  the  annual 
rental  value  of  the  land.  West  v.  Hughes ,  1  Har.  &  J.  (Md.) 
574 ;  Mitchell  v.  Mitchell,  10  Md.  234 ;  McLaughlin  v.  Barnum, 
31  Md.  425 ;  Credle  v.  Ayers,  126  N.  C.  11 ;  15  Cyc.  205.  It  is 
the  standard  contemplated  by  our  statute  as  compensation  for 
detention.  Plaintiff,  therefore,  can  recover  only  a  fair  rent 
for  the  use  and  occupation  of  the  premises  for  the  purposes  to 
which  they  are  reasonably  adapted.  **This  constitutes  the 
rents  and  profits,  in  the  legal  sense  of  the  terms,  of  such  prop- 
erty, and  is  all  the  owner  can  justly  claim  in  this  shape  from 
the  occupier".  Worthington  v.  Hiss,  70  ^Id.  172.  In  Boiling 
V.  Lersner,  26  Gratt.  37,  the  vendor  of  land  refusing  delivery 
of  possession  after  payment  of  the  purchase  money,  the  vendee 
by  suit  procured  a  decree  for  specific  performance  and  for  an 
account  of  the  rents  and  profits.  The  court  held:  **In 
estimating  the  rents  and  profits  of  the  land  thus  held  by  the 
vendor,  the  annual  value  of  the  land  in  the  hands  of  a  prudent 
and  discreet  tenant  upon  a  judicious  system  of  husbandry  is 
the  proper  rule  in  the  case,  to  be  influenced  in  some  measure 
by  the  mode  of  treatment  of  the  land  by  the  occupant. 
Though  in  such  case  the  rents  are  estimated,  it  is  proper  to 
charge  interest  upon  them".  So  in  Lyons  v.  Real  Estate  Co., 
71  W.  Va.  754,  it  was  held:  **In  an  action  by  an  owner  of 
land  for  damages  for  a  trespass,  consisting  of  the  building 
and  maintenance  of  a  structure  on  his  land  by  an  owner  of 
adjacent  land,  only  temporary  damages  are  recoverable,  and 
the  measure  thereof  is  the  rental  value  of  the  land  together 
with  compensation  for  loss  of  crops,  trees,  shrubbery  and  the 
like,  and  injury  to  the  residue  of  the  lot  or  tract." 

To  afford  opportunity  for  correction  of  the  various  erron- 
eous rulings  and  findings  discussed,  we  reverse  the  judgment, 
and  remand  the  case  for  new  trial. 

Reversed,  and  new  trial  awarded. 
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CHARLESTON. 

State  v.  Seaman. 
Submitted  May  11,  1915.    Decided  June  8,  1915. 

1.  Municipal  Corporations — Sidewalks — Destruction   and  Failure  to 

Bepair — Elements  of  Offense. 

The  offense  created  by  $56a.  xlii,  ch.  43,  Code  1913,  consists  of 
two  elements:     destruction  of  or  injury  to  sidewalk,  and  failure  to 
*  repair  it.     (p.  467). 

2.  Same — Injury   to   Sidewalk — Failure   to   Repair — Indictment — Suf- 

ficiency. 

An  indictment  under  the  statute,  which  omits  to  allege  failure  to 
repair,  is  fatally  defective  on  demurrer,     (p.  467). 

Error  to  Circuit  Court,  Roane  County. 
J.  D.  Seaman,  Jr.,  was  convicted  of  injuring  a  sidewalk  and 
failing  to  repair  it,  and  brings  error. 

Reversed,  verdict  set  aside,  indictment  quaslied,  and  ac- 
cused discJiarged. 

Geo.  F.  Cunningham,  for  plaintiff  in  error. 

A.  A.  Lilly,  Attorney  General,  and  John  B.  Morris  and  /.  E. 
Brown,  Assistant  Attorneys  General,  for  the  State. 

Lynch,  Judge: 

On  an  indictment  charging  violation  of  §56a.xlii,  ch.  43, 
Code,  defendant  was  found  guilty  and  adjudged  to  pay  a 
fine  and  the  costs  of  the  prosecution.  The  statute  creating 
the  offense  sought  to  be  charged  provides  that  **any  person  or 
persons  who  shall  in  any  manner  destroy,  take  up  or  in  any 
way  injure  any  sidewalk  already  constructed  or  that  may 
hereafter  be  constructed  according  to  the  provisions  of  the 
foregoing  section,  and  shall,  fail  to  repair  the  same,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  not  less  than  five  nor  more  than  fifty  dollars*'. 
The  sidewalk  contemplated  by  these  sections  are  those  con- 
structed by  plank,  gravel,  concrete  or  other  suitable  material, 
alongside  public  highways  in  rural  or  suburban  communities. 

Though  not  specifically  assigned  as  ground  for  the  demurrer 
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or  motion  to  quash  overruled,  in  the  petition  for  writ  of  error 
or  in  argument,  the  material  defect  in  the  indictment  is  the 
failure  to  aver  all  the  facts  and  circumstances  essential  to 
show  the  offense  prescribed  by  the  statute  and  defendant's 
violation  of  its  provisions.  The  language  descriptive  of  the 
offense  comprehends  more  than  destruction  of  the  sidewalk 
or  injury  to  it.  Circumstances  and  conditions  may  readily 
be  perceived  justifying  temporary  injuries  to  such  structures, 
as  where  they  tend  to  impede  or  obstruct  travel,  or  access  to 
the  highway  from  different  portions  of  adjacent  farm  lands 
used  for  agricultural  or  other  purposes,  readily  conceivable 
as  necessary  and  unavoidable.  Evidently,  the  statute  was  not 
intended  to  subject  to  punishment  those  who,  to  subserve  their 
immediate  convenience,  may  cause  a  mere  temporary  injury'' 
to  a  sidewalk  constructed  under  its  authority.  That  such 
purpose  was  not  within  its  purview  becomes  apparent,  in  view 
of  the  clear  and  explicit  terms  used  to  describe  the  offense  it 
creates.  That  offense  is  composed  of  two  elements:  injury 
done,  and  failure  to  repair.  Both  must  concur.  An  injury 
repaired  is  not,  but  an  injury  not  repaired  within  a  reason- 
able time  is,  punishable  under  the  statute.  Such  is  its  plain 
intendment,  as  manifestly  appears  from  its  express  terms 
when  properly  understood  and  construed.  So  interpreted,  it 
subjects  to  punishment  any  person  who  destroys  or  injures 
the  sidewalk  and  fails  to  repair  it.  Destruction  or  injury, 
and  failure  to  repair,  constitute  the  essential  elements  of  the 
prescribed  offense. 

Well  established  is  the  rule  requiring  an  indictment  to  allege 
all  the  facts  and  circumstances  descriptive  of  the  offense 
sought  to  be  charged  and  necessary  to  advise  the  accused  of 
the  nature  and  character  of  the  accusation  preferred  against 
him.  The  indictment  must  aver  every  fact  entering  into  a 
legal  definition  of  the  crime  he  is  required  to  answer.  The 
charge  that  his  conduct  is  ** unlawful"  or  "contrary  to  law" 
does  not  avail  to  supply  the  omission  of  a  material  element, 
nor  to  cure  an  imperfect  description,  of  the  offense.  State  v. 
EiffSy  10  W.  Va.  794;  State  v.  Brewing  Co.,  53  W.  Va.  593; 
State  V.  Welch,  69  W.  Va.  547 ;  State  v.  Weir,  71  W.  Va.  93. 
These  requirements  are  applicable  to  statutory  offenses.  The 
indictment  must  aver  a  complete  description.     It  must  state 
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all  the  circumstances  constituting  a  definition  of  the  offense, 
so  as  to  bring  defendant  clearly  within  the  statutory  terms, 
and  on  its  face  show  guilt,  conceding  the  averments  made  to 
be  true.  State  v.  Dolan,  58  W.  Va.  263;  Huff  v.  Com.,  14 
Grat.  648.  General,  words  must  be  enlarged,  if  necessary  to 
show  a  particular  wrongful  act.  State  v.  Mitchell,  47  W.  Va. 
789. 

Because  the  indictment  failed  to  comply  with  these  require- 
ments, and  to  allege  any  offense  demanding  punishment,  the 
trial  court  erred  in  overruling  the  demurrer  and  denying  the 
motion  to  quash.  We  therefore  reverse  the  judgment,  quash 
the  indictment,  and  discharge  defendant  from  further  prose- 
cution under  it. 

Reversed,  indictment  quashed  and  verdict  set  aside. 


CHARLESTON. 

Taylor  et  al.  v.  Taylor  et  al. 

Submitted  May  11,  1915.    Decided  June  8,  1915. 

1.  Dismissal    and    Nonsuit — Discontinuance — Neglect    of    Duty    by 

Clerk  of  Court. 

When  a  chancery  cause  has  been  matured  for  hearing  and  pre- 
sented to  the  court  for  decision,  the  failure  of  the  clerk  to  keep  it 
on  the  court  docket  until  finally  disposed  of,  caused  solely  by  his 
negligence,  will  not  prejudice  the  rights  of  litigants,     (p.  472). 

2.  Action — Dismissal  and  Nonsuit — Discontinuance — W^ca  Constitutes. 

A  cause  which  has  been  submitted  to  the  court  for  final  decision, 
whether  it  is  kept  on  the  court  docket  or  not,  is  not  discontinued  by 
failure  to  enter  any  orders  of  continuance  therein  for  a  period  of 
eleven  years;  nor  does  such  failure  prove  an  abandonment  of  the 
cause,     (p.  473). 

3.  Continuance — Pending  Suit  in  Equity — What  Constitutes. 

A  chancery  cause  which  has  been  submitted  for  decision  is  a  pend- 
ing suit,  if  no  order  has  been  made  dismissing  it,  notwithstanding 
eleven  years  have  elapsed  without  the  entry  therein  of  orders  of  any 
kind.  Sec.  12,  Ch.  114,  Code  1913,  operates  to  continue  it  from  term 
to  term  without  an  order  of  court,     (p.  473). 

4.  Action — Dismissai  and  Non&uit — Discontinuance — Abandonment. 

« 

The  failure  of  a  plaintiff,  after  submitting  his  cause  for  decision, 
to  have  any  further  orders  made  therein  for  a  period  of  eleven  years 
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does  not  prove  a  discontinuance  or  abandonment  of  the  suit.     (p. 
4J3). 

5.  Equity — Pleading — Supplementary  Answer, 

A  supplemental  ansTver  setting  up  matters  which  have  arisen  since 
the  issues  were  made  and  the  cause  submitted  for  decision,  not 
responsive  to  the  bill,  is  properly  rejected,     (p.  473). 

6.  Quieting  Title — Parties — Lessee  of  Oil  and  Gas  Lease. 

The  petition  of  an  oil  and  gas  lessee,  showing  the  lease  was  made 
pending  a  suit  to  determine  the  title  to  the  leased  premises,  by  a 
party  to  such  suit,  asking  to  be  made  party  and  to  have  its  rights 
adjudicated,  is  properly  rejected,     (p.  473). 

7.  Teusts — Besulting  Trust — Purchase  from  Tax  Purchaser, 

A  person  receiving  maney  from  the  owner  of  land  under  promise 
to  redeem  it  from  a  tax  sale,  who,  instead  of  redeeming,  takes  an 
assignment  of  the  purchase  from  the  tax  purchaser  and  procures  a 
tax  deed  to  be  made  to  himself,  will  be  treated  as  a  trustee  holding 
the  legal  title  for  such  owner.  The  law  implies  a  trust  relation 
between  the  parties  in  such  case.    (p.  476). 

8.  Taxation — Tax   Sale — Forfeiture   of   Owner's    Title — Payment    of 

Taxes  hy  Trustees. 

In  such  case  payment  of  taxes  by  the  trustee  prevents  a  forfeiture 
of  the  owner's  title,     (p. 476). 

9.  Equity — Scope  of  Belief — Pleading  a/nd  Proof, 

If  the  specific  relief  prayed  for  can  not  be  granted,  the  court 
may,  if  there  is  a  prayer  for  general  relief,  grant  any  appropriate 
relief  warranted  by  the  averments  in  the  bill  and  the  proof,  (p. 
475). 

10.  Tkusts — Establishment — Jurisdiction — Possession  of  Land. 

Possession  of  the  land  by  a  plaintiff  is  not  essential  to  jurisdiction 
in  a  suit  to  establish  a  trust,     (p.  475). 

11.  Abatement  and  Revival — Suit  to  Establish. 

A  suit  by  the  life  tenant  and  remainderman  to  establish  a  trust 
in  land,  does  not  abate  on  the  death  of  the  life  tenant,     (p.  476). 

12.  Vendor    and    Purchaser — Notice    of    Purchaser — Possession    by 

Tenant. 

Possession  by  a  tenant  is  sufficient  notice  to  a  purchaser  of  land 
to  put  him  upon  inquiry  concerning  the  tenant's  right,     (p.  479). 

13.  Trusts — Trust  in  Lands — Dealing  With  Notice — Effect. 

The  quality  of  trust  being  once  stamped  upon  land,  no  subsequent 
dealings  therewith,  by  persons  affected  with  knowledge  of  the  trust, 
will  defeat  it.     (p.  479). 
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14.     Same — Trustee — Payment  of  Taxes — Bight  to  Beirnbursemeni. 

A  trustee,  although  denying  the  trust  and  claiming  in  his  own 
right;  should  be  reimbursed  on  account  of  taxes  paid  on  the  trust 
property,     (p.  480). 

Appeal  from  Circuit  Court,  Roane  County. 

Suit  by  Michael  Taylor  and  others  against  J.  E.  Taylor  and 
others.  From  decree  for  plaintiffs,  defendants  Henry  Young 
and  others  appeal. 

Modified,  affirmed  and  remanded. 

■ 

Pendletony  Mathews  &  Bell,  for  appellants. 

Byan  i&  Boggess,  Harper  &  Baker  and  Hogg  &  Hogg,  for 
appellees. 

Williams,  Judge: 

By  this  appeal  Henry  Young  and  the  Louis  F.  Payne  Oil 
Company  seek  reversal  of  two  decrees  made  by  the  circuit 
court  of  Roane  county  on  the  30th  and  31st  days  of  January, 
1914,  in  a  suit  brought  in  the  year  1898,  by  Michael  Taylor 
and  the  heirs  of  Nancy  Taylor,  deceased,  against  J.  E.  Taylor 
and  others.  The  ostensible  purpose  of  the  suit  is  to  avoid,  as 
a  cloud  on  plaintiffs'  title  to  52  acres  of  land,  a  tax  deed 
made  on  the  8th  of  December,  1896,  by  G.  W.  Hundley,  clerk, 
and  IT.  B.  Hughes  to  J.  E.  Taylor,  and  also  a  deed  for  the 
same  land  made  on  the  21st  of  June,  1897,  by  said  J.  E. 
Taylor  to  appellant,  Henry  Young.  In  addition  to  the  special 
prayer  there  is  a  prayer  for  general  relief. 

By  the  first  of  said  decrees  the  court  rejected  the  supple- 
mental answer,  tendered  by  Henry  Young,  and  the  petition 
tendered  by  the  Louis  F.  Payne  Oil  Company;  and,  by  the 
second,  it  decreed  that  said  Young  was  the  holder  of  the 
legal  title,  as  trustee  for  the  heirs  of  Nancy  Taylor,  deceased, 
and  decreed  that  he  convey  the  land  to  them,  and  that  they 
pay  to  him  $55.90,  taxes  and  interest  thereon  paid  by  said 
Young  on  the  land  for  the  years  1895,  1896  and  1897.  The 
decree  rejecting  the  pleadings  made  them  parts  of  the  record. 

The  rejection  of  Henry  Young's  Supplemental  answer  and 
affidavit  tendered  in  support  of  it  is  assigned  as  error.  Said 
answer  avers  facts  which  have  arisen  since  the  issues  were 
made  on  the  original  pleadings,  and  depositions  were  taken  by 
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both  plaintiffs  and  defendant  and  the  cause  submitted  for 
decision.  It  pleads  plaintiffs*  laches  in  failing  to  prosecute 
their  suit  diligently  as  showing  their  abandonment  of  it.  It 
also  avers  a  forfeiture  of  their  title  to  the  state  for  omission 
of  the  land  from  the  land  books  and  failure  to  pay  taxes 
thereon  for  a  period  of  more  than  five  years,  by  virtue  of 
Sec.  3,  Art.  13  of  the  State  Constitution,  because  of  his  posses- 
sion and  payment  of  taxes  for  a  period  of  more  than  ten 
years. 

The  last  order  in  the  case,  prior  to  the  decrees  complained 
of,  was  made  on  December  3,  1903.  That  was  an  order  sub- 
mitting the  case  to  the  court  for  decision,  in  vacation,  and 
was  made  upon  agreement  of  the  parties.  Four  similar  orders 
had  been  previously  made,  submitting  it  to  the  predecessors 
in  office  of  the  judge  to  whom  it  was  submitted  in  December, 
1903,  all  of  whom,  apparently,  either  resigned  or  completed 
their  terms  of  office  without  deciding  it.  The  order,  made  in 
August,  1903,  recites  that  the  cause  had  been  inadvertently 
omitted  from  the  docket,  and  reinstated  it.  Sometime  there- 
after it  was  again  omitted  from  the  docket,  and  the  court,  by 
order  made  the  21st  of  January,  1914,  again  reinstated  it. 
That  order  recites  that  it  had  been  inadvertently  left  off  the 
•docket  by  the  clerk. 

Does  the  long  period  of  time  from  1903  to  1914,  within 
which  no  order  of  any  kind,  not  even  an  order  of  continuance, 
was  made,  and  the  omission  of  the  case  from  the  docket,  work 
■a  discontinuance,  or  show  plaintiffs'  abandonment  of  their 
•suit?  The  effect  of  previous  decisions  of  this  court  and  the 
court  of  Virginia,  is  to  say  that  it  does  not.  It  is  not  con- 
tended plaintiffs  did  not  use  reasonable  diligence,  after  the 
issues  were  made,  to  take  their  proof  and  present  their  case 
to  the  court  for  decision.  It  had  been  presented  for  decision 
four  times.  What  more  could  reasonably  be  required  of  a 
litigant?  Assuming,  but  not  deciding,  that  it  was  the  clerk's 
duty  to  keep  the  case  on  the  court  docket,  after  it  had  been 
submitted  to  the  court,  and  until  finally  disposed  of,  plaintiffs 
can  not  be  held  responsible  for  his  omission  of  official  duty. 
Both  the  orders  reinstating  the  cause  on  the  docket  recite  that 
It  had  been  inadvertently  left  off  by  him.  There  is  no  intima- 
tion in  the  record  that  his  neglect  was  caused  by,  or  con- 
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tributed  to,  by  plaintiffs,  and,  hence,  no  reason  to  attribute 
to  them  the  negligence  of  that  officer.  His  neglect  of  official 
duty  in  that  regard  could  not  prejudice  the  rights  of  the 
parties  to  the  suit.  O'Brien  v.  Camden,  3  W.  Va.  20,  and 
Garrett  v.  May  field  ^Yoolen  Mills,  153  Ala.  602,  44  Sou.  1026. 

Nor  does  the  lapse  of  time  and  failure  to  have  any  orders 
made  showing  proceedings  taken,  prove  abandonment  by  plain- 
tiffs. It  would  be  otherwise  at  the  common  law.  '  Numerous 
terms  of  court  having  passed  and  the  record  showing  no  order 
made,  or  proceeding  taken,  would  create  a  chasm  in  the  pro- 
ceedings and  work  a  discontinuance,  at  the  common  law,  and 
plaintiffs  would  have  to  begin  anew.  3  Blk.  Com.  296;  6 
Enc.  PL  &  Pr.  923;  and  Bouv.  Law  Die,  title  '*  Discontin- 
uance'*. But  Sec.  12,  Ch.  114,  Code  1913,  modifies  the  com- 
mon law,  and  operates  to  dispense  with  the  entry  of  orders 
of  continuance,  in  causes  which  are  ready  for  hearing,  but 
have  not  been  determined  before  the  end  of  the  term.  The 
statute  continues  a  cause,  which  is  ready  for  hearing,  from 
one  term  until  the  next,  without  the  entry  of  an  order  of 
continuance  by  the  court,  and,  hence,  prevents  the  occurrence 
of  a  chasm  in  the  proceedings.  This  court  has  frequently 
held  that  the  failure,  even  for  many  years,  to  take  any  pro- 
ceedings in  a  cause  does  not  show  a  discontinuance  or 
abandonment  of  it  by  plaintiff,  provided  there  has  been  no 
order  made  dismissing  it,  which  the  court  may  do  by  virtue 
of  Sec.  8,  Ch.  127,  Code  1913,  for  want  of  prosecution  for  four 
successive  years.  Buster  v.  Holland,  27  W.  Va.  510;  Gillespie 
V.  Bailey,  12  W.  Va.  70;  and  Central  District  Printing  c£c.  Co, 
V.  Parkershurg  &c.  R.  Co.,  76  W.  Va.  120,  85  S.  E.  65.  Hence 
the  cause  was  a  pending  suit  at  the  time  the  decrees  com- 
plained of  were  made,  notwithstanding  a  period  of  more  than 
ten  years  had  elapsed  since  the  date  of  the  last  order.  There- 
fore, defendant's  supplemental  answer,  setting  up  matters 
which  arose  after  the  case  had  been  submitted  for  decision, 
was  properly  rejected.  His  rights  were  determinable  by  the 
state  of  facts  that  existed  when  the  suit  was  brought. 

Nor  was  it  error  to  reject  the  petition  of  the  Louis  F. 
Payne  Oil  Company.  It  acquired  its  lease  mediately  from 
defendant  Henry  Young,  during  the  pendency  of  the  suit 
and  sometime  after  it  had  been  submitted  for  decision.    The 
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petition  sets  up  the  interest  it  claimed  by  virtue  of  its  lease 
and  the  discovery  of  oil  and  the  operation  of  a  well  there- 
under. It  avers  that  it  purchased  the  lease  without  notice 
of  the  pendency  of  the  suit  or  knowledge  of  plaintiffs'  claim 
of  title  to  the  land,  and  further  avers  that  plaintiffs  are 
estopped  because  of  their  standing  by  and  seeing  it  expend 
large  sums  of  money  in  developing  the  property,  and  assert- 
ing no  claim  thereto,  and  making  no  objection  to  the  develop- 
ment. The  oil  company  could  not  acquire  any  interest  in  the 
land  from  a  party  to  the  suit,  during  its  pendency,  which 
would  defeat  any  decree  the  court  might  properly  make.  It 
was  a  pendente  lite  purchaser  indirectly  from  a  party  to  the 
suit,  the  subject  matter  of  which  was  the  title  to  the  land  on 
which  the  lease  was  executed.  It  would,  therefore,  be  as  much 
bound  by  the  court's  decree  as  a  party  to  the  cause.  That 
it  may  have  acquired  its  interest  without  any  actual  notice  of 
plaintiffs'  claim,  or  of  the  pendency  of  the  suit,  can  make  no 
difference.  The  rule  lis  pendens  does  not  rest  upon  the 
principle  of  notice,  but  is  a  rule  of  public  policy  founded  on 
necessity.  Were  it  not  so,  the  control  of  the  court  over  the 
subject  matter  of  a  suit  would  be  uncertain  and,  in  many 
cases,  would  be  defeated  altogether.  For  a  clear  and  forceful 
exposition  of  the  doctrine  of  lis  pendens  we  refer  the  reader 
to  the  opinion  by  Judge  Green,  in  Neiimum  v.  Chapman,  2 
Rand.  102-3.  See  also  Frencli  v.  Tlie  Successors  of  Loyal  Co., 
5  Leigh  627,  and  Wilfong  v.  Johnson,  41  W.  Va.  283.  The 
rule  sometimes  operates  harshly,  and  it  may  do  so  in  this 
instance;  but  we  know  of  no  exception  to  it.  However,  its 
application  is  limited  to  cases  where  the  interest  is  acquired 
in  the  subject  matter  of  controversy,  and  mediately,  or  im- 
mediately, from  a  party  to  the  suit.  French  v.  The  Successors 
d'c,  siipra.  In  such  case  Sec.  13,  Ch.  139  of  the  Code,  re- 
quiring notice  of  lis  pendens  to  be  recorded  in  certain  cases, 
does  not  apply.  Pendente  lite  purchasers  are  affected  with 
notice  of  all  the  facts  which  the  record  of  the  suit  discloses 
at  the  date  of  their  purchase.  Hence,  it  was  not  necessary  to 
admit  petitioner  to  the  suit,  and  the  court  properly  rejected 
its  petition.  Stout  v.  Philippi  M,  &  M.  Co.,  41  W.  Va.  339 ; 
Lynch  v.  Andrews,  25  W.  Va.  751.    It  acquired  no  greater 
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right  than  its  assignor  had;  the  rule  applies  to  all  persons 
subsequently  dealing  with  the  subject  matter  of  suit. 

It  may  be,  however,  that  plaintiffs  are  estopped  to  deny  the 
validity  of  the  lease.  This  question  we  can  not,  and  do  not, 
now  decide.  Therefore,  in  order  to  make  it  clear  that  the 
rejection  of  the  petition  was  not  intended  as  an  adjudication 
upon  the  merits  of  the  estoppel  therein  averred,  the  decree 
of  dismissal  should  have  so  stated.  The  petition  presented  a 
case  wholly  foreign  to  the  cause  alleged  in  the  bill,  and  for 
that  reason  it  was  properly  dismissed. 

According  to  the  theory  on  which  relief  was  granted  there 
had  been  no  forfeiture  of  plaintiffs'  title.  The  decree  finds 
that  defendant  Henry  Young  purchased  the  land  from  J.  E. 
Taylor  with  knowledge  of  the  facts,  or  its  equivalent,  which 
constituted  J.  E.  Taylor  a  trustee  for  plaintiffs.  In  such  case 
the  tax  deed  did  not  constitute  an  adverse  title  to  theirs,  and 
the  payment  of  taxes  on  the  land  by  the  trustee  enured  to 
their  benefit  and  prevented  a  forfeiture  of  their  title.  Lyncli 
V.  Andrews,  25  W.  Va.  751.  It  is  insisted  by  counsel  for 
appellants,  that  by  their  allegations  and  prayer  of  their  bill 
plaintiffs  specifically  asked  for  a  cancellation  of  the  deed  as  a 
cloud  upon  their  title,  and  thereby  establish  a  case  of  con- 
flicting titles,  showing  the  necessity  for  plaintiffs*  keeping 
the  land  on  the  land  books  in  their  own  name,  to  prevent  a 
forfeiture.  Notwithstanding  the  bill  does  pray  for  such 
specific  relief,  it  also  prays  for  general  relief,  and  the  court 
could  just  as  appropriately  give  one  kind  of  relief  as  the 
other,  provided  the  facts  averred  and  proven  warranted  it. 
Castle  Brook  Carbon  Black  Co.  v.  Ferrell  et  al.,  decided  at 
the  present  term ;  Hall  v.  Pierce,  4  W.  Va.  107 ;  Custer  v.  ITall, 
71  W.  Va.  119;  Stewart  v.  Tennant,  52  W.  Va.  559;  and 
Waldron  v.  Harvey,  54  W.  Va.  608. 

Plaintiffs  do  not  aver  possession,  but  it  appears  from  a 
petition  in  the  record,  signed  by  Henry  Young  by  his  counsel, 
praying  for  an  injunction  restraining  certain  of  plaintiffs 
from  cutting  and  removing  the  timber  from  the  land,  that 
they  were  in  actual  possession  at  that  time;  the  petition  s6 
alleges.  There  is  no  order  filing  that  petition,  or  showing  that 
it  was  acted  on  by  the  judge  in  vacation,  and  it  may  be  a 
fugitive  paper  and  no  part  of  the  record.    But  however  that 

76  W.  Va. 


476  Taylor  t\  Taylor.  [June  1915. 

fact  may  be,  it  was  not  material  to  aver  possession,  to  entitle 
■plaintiffs  to  the  relief  granted.  The  suit  can  just  as  con- 
sistently be  treated  as  a  suit  to  establish  a  trust,  and  get  in 
the  legal  title,  as  one  to  remove  cloud,  and  in  the  former 
possession  in  plaintiffs  is  not  essential  to  jurisdiction,  as  it  is 
in  the  latter.    Custer  v.  Hall,  71  W.  Va.  119,  76  S.  E.  183. 

The  death  of  Michael  Taylor  did  not  abate  the  suit.  He 
had  only  a  life  estate  by  the  curtesy,  and  no  revivor  was 
necessary;  no  interest  in  the  subject  matter  of  suit  passed 
from  him  to  any  one. 

In  respect  to  the  merits  of  the  case  the  testimony  is  con- 
flicting. The  land  was  sold  in  November,  1895,  for  delinquent 
taxes  assessed  thereon  for  the  year  1894,  in  the  name  of 
Nancy  Taylor,  the  owner  of  the  fee,  who  died  in  1893.  H.  B. 
Hughes  became  the  purchaser  at  the  price  of  $5.64.  There 
does  not  appear  to  be  any  irregularity  in  the  tax  sale  pro- 
ceedings. The  land  is  proven  to  be  worth  $500  at  that  time. 
Michael  Taylor,  the  husband  of  Nancy  Taylor,  having  a  life 
estate  in  the  land,  had  a  right  to  redeem.  He  testified  that 
he  was  illiterate  and  did  not  know  how  to  proceed  about 
redeeming  it,  and  employed  the  defendant  J.  E.  Taylor,  his 
neighbor,  a  man  experienced  in  business,  to  redeem  it  for 
him,  and  placed  in  his  hands  $13.00  with  which  to  do  it ;  that 
this  was  within  the  year  next  succeeding  the  sale;  that  after 
the  time  of  redemption  had  passed  J.  E.  Taylor  told  him  he 
had  redeemed  it ;  and  that  he  did  not  know  he  had  not  done 
so  but  had  taken  a  deed  for  it  to  himself  from  Hughes  and 
the  clerk  of  the  county  court,  until  he  heard  J.  E.  Taylor  had 
deeded  it  to  Henry  Young.  J.  E.  Taylor  did  not  testify,  nor 
did  he  answer  the  bill  which  averred  those  facts.  A  number 
of  other  witnesses  testified  to  conversations  with  J.  B.  Taylor, 
and  conversations  between  him  and  others,  had  in  their 
presence,  in  which  he  admitted  Michael  Taylor  had  furnished 
him  money  with  which  to  redeem  the  land.  Some  of  them, 
however,  say  J.  E.  Taylor  said  it  required  two  or  three  dollars 
more  than  he  had  received,  to  redeem  it.  This  extra  amount 
was  occasioned  by  the  cost  of  the  tax  deed  which  J.  E.  Taylor 
took  to  himself.  The  amount  of  taxes  for  which  the  land  was 
sold  shows  that  even  less  than  $13.00  was  required  to  redeem. 
If  those  facts  are  true,  (and  there  is  ample  evidence  to  prove 
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them,)  they  establish  a  constructive  or  implied  trust  in  favor 
of  Michael  Taylor  and  the  heirs  of  Nancy  Taylor,  deceased. 
It  being  the  duty  of  the  lifie  tenant  to  pay  the  taxes,  Sec.  54, 
Ch.  29,  Code  1913,  and  State  v.  Mathews,  68  W.  Va.  89,  pay- 
ment by  him  enures  to  the  benefit  of  the  remaindermen.  So, 
likewise,  a  redemption  by  him  enures  to  their  benefit.  The 
same  principle  applies  here  that  is  applicable  in  case  money 
is  supplied  by  one  person  to  another,  under  an  agreement 
that  the  latter  shall  purchase  land  with  it  and  have  the  title 
conveyed  to  the  former,  and  he  violates  the  agreement  and 
'  takes  title  himself.  In  such  case  an  implied  or  resulting  trust 
arises,  and  equity  treats  the  holder  of  the  legal  title  as  a 
trustee  for  the  person  supplying  the  consideration.  The  Bank 
of  the  V.  8,  V.  Carrington  et  aL,  7  Leigh  677;  Pumphrey  v. 
Broym,  5  W.  Va.  107 ;  Hamilton  &  Co.  v.  Steele,  22  W.  Va. 
348';  and  Seller  v.  Mohn,  37  W.  Va.  507. 

Defendant  took  the  depositions  of  a  number  of  witnesses 
who  testified  concerning  statements  made  by  Michael  Taylor, 
which  are  not  consistent  with  his  own  testimony,  but  we  think 
he  has  sustained  the  burden  of  proving  the  allegations  of  his 
bill  respecting  the  alleged  agreement  with  J.  E.  Taylor  for 
the  redemption  of  the  land.  He  exhibited  with  his  bill  a  writ- 
ing dated  November  25,  1896,  just  two  days  before  the  expira- 
tion of  the  redemption  year,  signed  by  J.  E.  Taylor  alone,  in 
which  he  agreed  to  make  to  Michael  Taylor  a  deed  for  the 
land  '* against  1st  of  April  1896'^  (which  date  as  to  the 
year  is  evidently  a  mistake,  and  should  be  1897).  That  writ- 
ing contains  this  proviso :  * '  providing  he  pays  fees  for  mak- 
ing and  recording  deed  and  amount  of  money  I  am  out  in 
buying  said  land  from  court."  Counsel  for  appellant  Young 
insist  that  this  writing  proves  a  conditional  purchase  by 
Michael  Taylor;  that  the  condition  as  to  time  was  essential 
and  was  not  complied  with;  and  that,  not  being  complied 
with,  it  gave  the  vendor  the  right  to  disregard  the  contract. 
They  also  urge  that  it  informed  Michael  Taylor  that  J.  E. 
Taylor  had  bought  the  land,  instead  of  redeeming  it.  But 
Michael  Taylor  testified  that  he  could  not  read,  and  did  not 
read  the  paper,  and  understood  from  J.  E.  Taylor  that  it 
simply  gave  him  from  that  time,  until  the  first  of  the  next 
April,  to  pay  him  the  balance  due  for  redeeming  it.     !More- 
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over,  the  writing  does  not  state  the  facts  as  they  must  neces- 
sarily have  been  at  the  time.  J.  E.  Taylor  had  not  bought 
the  land  from  the  court,  and  he  certainly  had  not  then  spent 
any  money  for  the  deed  and  its  recordation,  for  it  could  not 
have  been  lawfully  made  until  the  redemption  year  expired, 
which  would  not  be  until  the  27th  of  November,  two  days  after 
the  writing  was  given,  and  was  not  in  fact  made  until  the 
8th  of  December,  following.  Furthermore,  the  writing  is  not 
wholly  inconsistent  with  plaintiff's  claim  of  a  redemption  of 
the  land  from  Hughes.  Hughes'  assignment,  endorsed  on  the 
back  of  the  sheriff's  receipt,  bears  the  same  date,  November 
25,  1896,  and  recites  that,  in  consideration  of  $15.81,  he 
** assigns  all  (his)  rights  in  the  within  purchase  to  J.  E. 
Taylor."  The  sheriff's  receipt  shows  that  Hughes  paid  $5.64 
for  the  land,  which  was  the  amount  of  taxes,  interest,  com- 
missions  and  expenses  of  publication  due  at  the  time  of  sale. 
That  amount,  plus  twelve  per  cent,  interest  for  a  year,  mak- 
ing a  total  of  $6.32,  was  all  that  was  required  to  redeem,  and 
Michael  Taylor  had  furnished  J.  E.  Taylor  $13.00, — ^more 
than  twice  that  amount.  Both  Michael  Taylor  and  J.  E. 
Taylor  were  present  when  the  assignment  by  Hughes  was 
made.  Hughes  testified  as  a  witness  for  defendant,  and,  when 
it  is  remembered  that  Michael  Taylor  was  illiterate,  that  it 
required  only  $6.32  to  redeem  and  that  J.  E.  Taylor  then  had 
$13.00  of  his  money  for  the  purpose  of  redemption,  Hughes's 
statement,  that  the  reason  ^Tichael  Tavlor  did  not  himself 
purchase  and  take  an  assignment  from  him  was  because  he 
said  he  did  not  have  enough  money  to  do  so,  tends  strongly 
to  prove  that  ^lichael  Taylor  was  deceived  as  to  the  amount 
of  money  necessary  to  redeem.  But,  on  this  point,  appellant's 
counsel  contend  that  Michael  Taylor  was  working  a  scheme 
to  get  complete  title  in  himself,  and  thus  defeat  the  heirs. 
We  do  not  think  the  evidence  supports  this  theory;  nor  is  it 
probable  he  would  seek  to  defraud  his  own  children.  The  law 
would  not  permit  him  thus  to  take  advantage  of  his  own 
neglect  of  duty  to  pay  the  taxes.  ^loreover,  the  theory  is  not 
a  reasonable  one.  Michael  Taylor  had  already  supplied  J.  E. 
Tavlor  with  more  than  enough  monev  to  redeem.  Whv  then 
should  he  have  made  such  a  statement  to  Hughes,  if  he  was 
not  deceived  as  to  the  amount  of  money  necessary  to  redeem  ? 

76  W.  Va. 


June  1915.]  Taylor  v.  Taylor.  479 

It  is  not  material  to  know  why  J.  E.  Taylor  paid  Hughes 
$15.81  for  his  interest,  which  was  worth,  at  most,  only  $6.32. 
Michael  Taylor  could  have  tendered  him  that  amount,  and,  if 
he  refused  to  accept  it,  he  could  have  deposited  it  with  the 
clerk.    But  he  did  not  know  what  his  rights  were. 

The  next  important  inquiry  is,  did  Henry  Young,  at  the 
time  of  his  purchase  from  J.  E.  Taylor,  know  of  his  trust 
relation,  or  have  knowledge  of  such  facts  as  would  put  a 
prudent  person  on  inquiiy,  which  would  lead  to  a  disclosure 
of  such  relation?  We  think  the  evidence  abundantly  shows 
that  it  was  his  duty  to  make  inquiry  of  Michael  Taylor  con- 
cerning his  claim  to  the  land.  In  the  first  place,  the  deed 
from  J.  E.  Taylor  and  wife  to  him,  upon  its  face,  casts 
suspicion  on  J.  E.  Taylor's  title.  It  bears  date  on  the  21st  of 
June,  1897,  and  contains  this  recital:  *'Said  land  was  sold 
to  Henry  Young  Dec.  28,  1896,  provided  Michael  Taylor  did 
not  pay  said  J.  E.  Taylor  amount  of  money  it  cost  him  which 
was  about  $30  against  April  1"  1897  and  as  said  Taylor  has 
not  redeemed  such  or  nothing  paid  on  the  same,  said  land  is 
conveyed  to  said  Young  as  per  agreement.*'  This  called 
attention  to  some  interest  Michael  had  in  the  land;  yet  he 
never  went  to  see  him  to  inquire  concerning  his  claim,  until 
after  he  had  bought  the  land.  It  also  shows  that  Young  had 
conditionally  bought  the  land  at  a  time  when  his  grantor 
recognized  the  superior  right,  for  a  time  at  least,  of  Michael 
Taylor;  thus  disclosing  eagerness  on  J.  E.  Taylor's  part  to 
get  rid  of  the  land.  Michael  Taylor's  right  of  redemption 
from  J.  E.  Taylor  is  recognized  by  the  paper.  It  thus  dis- 
<»losed  a  substantial  interest  in  Michael  Taylor,  amounting  to 
more  than  a  mere  option  to  buy  it.  Such  right  to  redeem 
was  not  forfeited  by  failure  to  pay  at  the  time  specified.  It 
also  revealed  the  fact  that  J.  E.  Taylor,  according  to  his  ad- 
mission in  the  recital,  recognized  that  he  was  holding  the  title 
onlv  as  securitv  for  what  he  claimed  he  had  advanced  in  the 
purchase  of  the  land  for  Michael  Taylor.  This  of  itself  was 
sufficient  notice  that  he  had  not  bought  the  land  for  himself, 
and  if  he  had  consulted  Michael  Taylor  the  presumption  is 
he  would  have  learned  the  state  of  facts  disclosed  in  Michael 
Taylor's  testimony.  The  insignificant  sum  paid  by  Young  for 
the  land  is  a  potent  circumstance  tending  to  show  he  had  little 
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faith  in  J.  E.  Taylor's  title.  He  paid  only  $35.00  for  it,  and 
the  proof  shows  it  was  then  worth  $500.00.  Again,  the  deed 
J.  E.  Taylor  made  to  Young  contains  this  very  unusual  and 
suspicious  clause :  '  *  The  party  of  the  first  part  conveys  with- 
out general  warranty  just  such  title  as  is  in  them,  to  the  party 
of  the  second  part  in  the  certain  tract  of  land  hereafter 
described.'*  Moreover,  in  addition  to  the  foregoing  matters 
appearing  in  Young's  contract  of  purchase  and  his  deed,  there 
is  an  additional  fact  which,  of  itself,  is  generally  suflScient  to 
put  a  purchaser  upon  inquiry,  which  is  possession  of  the  land 
by  Michael  Taylor  at  the  time  of  Young's  purchase.  He  and 
one  of  his  daughters  were  then  living  on  the  land.  His  posses- 
sion was  notice  to  a  purchaser  of  his  claim ;  and  it  was  Young's 
duty  to  have  inquired  of  him  the  nature  of  his  possession, 
before  making  his  purchase;  and,  not  having  done  so,  he  is 
chargeable  with  all  the  information  such  inquiry  would  have 
revealed  if  diligently  pursued.  Campbell  v.  Fetterinan's 
Heirs,  20  W.  Va.  398,  and  Western  M.  &  M.  Co.  v.  Peytonia 
Can7iel  Coal  Co.,  8  W.  Va.  406,  pt.  21,  syl.  Hence,  Young  was 
affected  with  notice  of  his  vendor's  trust,  and  took  the  land 
subject  thereto.  He  acquired  no  better  right  to  the  land  than 
his  grantor  had.  The  quality  of  trust  being  one  stamped  upon 
the  property,  no  subsequent  dealing  w4th  it,  by  persons  having 
knowledge  of  the  trust,  will  be  allowed  to  defeat  the  rights 
of  the  cestui  que  trust.  Nothing  but  the  intervention  of  a 
ho7ia  fide  purchaser  for  value,  without  notice,  can  defeat  the 
trust.  Equity  will  follow  the  trust  subject,  as  long  as  it  can 
be  identified,  and  will  impress  it  with  the  original  trust,  un- 
less a  bona  fide  purchaser  without  notice  has  intervened. 
Heiskell  v.  Powell,  23  W.  Va.  717;  MarsJialVs  ExWs.  v.  Hall, 
42  W.  Va.  641;  ^yebh  v.  Baileij,  41  W.  Va.  463;  and  Hogg  v. 
McGuffin,  67  W.  Va.  456. 

The  taxes  for  all  the  years,  since  the  year  1897,,  presumably 
have  been  paid  by  Henry  Young,  but  the  final  decree  does  not 
provide  for  his  reimbursement.  True,  it  recites  that  plaintiffs 
offered  to  pay  him  any  further  sums  of  money  that  the  court 
might  direct  they  should  pay,  and  shows  he  declined  to  receive 
it.  He  doubtless  did  so  on  the  ground  that  his  acceptance 
might  prejudice  his  right,  and  hence  the  decree  should  have 
ascertained  the  amount  of  taxes  paid,  and  conditioned  the 
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making  of  the  deed  to  plaintiflfs  on  their  payment,  with  inter- 
est, to  the  general  receiver.  The  payment  of  taxes  by  Young 
enured  to  plaintiffs'  benefit,  and  saved  their  title  from  for- 
feiture; and  it  is  only  equitable  and  right  that  he  should  be 
repaid.  Plaintiffs  are  asking  relief  in  a  court  of  equity,  and 
it  is  a  familiar  maxim  of  the  law  that,  he  who  asks  equity 
should  do  equity. 

The  decree  of  January  30,  1914,  should  have  provided  that 
the  rejection  of  the  Louis  F.  Payne  Oil  Company's  petition 
was  without  prejudice  to  any  right  it  may  have  to  defend  its 
lease  on  the  ground  of  estoppel.  The  two  decrees  appealed 
from  will  be  modified  in  the  respects  above  indicated,  and 
affirmed  as  thus  modified ;  and  the  cause  will  be  remanded  for 
ascertainment  of  the  amount  of  taxes  and  interest  thereon  due 
Henry  Young.  Appellees,  having  substantially  prevailed 
here,  are  entitled  to  their  costs  against  appellants. 

Modified,  affirmed  and  remanded. 


CHARLESTON. 

City  Bank  op  Wheeling  et  als.  v.  Bryan  et  als. 

Submitted  February  23,  1915.    Decided  June  8,  1915. 

1.  Courts — Confiiciing  Jurisdiction — Eeceivers — Adminisiraiion  of  As- 

sets— Expenses. 

ARsets  belonging  to  an  insolvent  corporation,  for  which  a  receiver 
has  been  appointed,  are  in  cusiodia  legis,  and  in  the  exclusive  control 
of  the  court  appointing  such  receiver.  It  alone  has  authority  to 
administer  the  assets,  and  to  pass  upon  all  matters  relative  to  the 
receiver 's  expenses,     (p.  483 ) . 

2.  Same — Confiiciing     Jurisdiction — Receivers — Attorney's     Fees — Al- 

lowance, 

Attorney's  fees  are  classed  as  the  receiver's  expenses,  and  his 
employment  of  attorneys  to  prosecute  suits  in  another  court  to 
collect  debts  due  such  insolvent  corporation,  under  authority  duly 
conferred  on  him  by  the  court  that  appointed  him,  does  not  confer 
jurisdiction  on  such  other  court  to  decide  what  are  reasonable  fees 
to  be  allowed  the  attorneys  for  services  in  such  suits  and  order  them 
paid  out  of  the  funds  thereby  collected,     (p.  485). 

76  W.  Va. 


1 


482  Bank  v.  Bryan.  [June  1915. 

3.  Same — Beceivera — Expense   of  Adminitsraiion — AiiomeyU   Fees — 

Prioriiy — Jurisdiction  to  Allow, 

Proper  attorney's  fees,  like  other  expenses  of  administration,  take 
precedence  over  preexisting  liens  on  the  funds,  but  they  can  be 
ascertained  and  allowed  only  by  the  court  that  appointed  the 
receiver,     (p.  485). 

4.  Beceivers — Expense  of  Administration — Allowance    of    Attomcjf's 

Fees — Notice  to  Creditors. 

Creditors  interested  in  the  funds  should  have  notice  of  the 
attorney's  claim  for  fees  before  the  court  determines  the  amount 
thereof  and  directs  them  to  be  paid.     (p.  486). 

(Robinson,  President,  and  Miller,  Judge,  dissenting.) 

Appeal  from  Circuit  Court,  Marion  County. 

Suit  by  the  City  Bank  of  Wheeling  and  others  against  W. 
J.  Brj'^an  and  others.  From  the  decree,  defendant  John  A. 
Howard,  special  receiver,  appeals. 

Reversed  and  rendered. 

J.  M.  Ritz,  for  appellant. 
John  J.  Coniff,  for  appellees. 

Williams,  Judge: 

John  A,  Howard,  receiver  for  the  First  Citizens  Bank  of 
Cameron,  an  insolvent  corporation,  has  appealed  from  a 
decree  entered  by  the  circuit  court  of  Marion  county,  on 
March  18,  1914,  allowing  to  T.  S.  Riley  and  to  the  law  firm 
of  Caldwell  &  Caldwell  certain  attorney  fees,  and  holding 
that  said  fees  constituted  a  lien  upon  funds,  realized  from 
assets  in  his  control  as  such  receiver.  The  funds  were  col- 
lected in  two  suits,  brought  in  Marion  county  circuit  court 
by  said  bank,  against  W.  J.  Bryan  and  others,  in  October, 
1903,  shortly  before  the  receiver  was  appointed.  Appellant 
was  appointed  receiver,  in  December  1903,  by  the  circuit  court 
of  ^larshall  county,  in  a  suit  brought  by  Michael  Benedum 
against  the  First  Citizens  Bank  and  others,  for  the  purpose 
of  winding  up  the  bank's  affairs,  and  was  authorized,  by  the 
order  appointing  him,  to  prosecute  such  suits  as  were  deemed 
necessary  to  collect  the  bank's  assets.  No  contract  appears 
to  have  been  made  between  the  receiver  and  said  attorneys, 
but  they  continued  to  prosecute  said  suits  for  a  number  of 
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years,  and  until  their  successful  termination.  They  were 
attachment  suits  in  equity,  to  collect  a  number  of  notes  held 
by  said  bank  against  W.  J.  Bryan,  and  attacking,  as  fraudu- 
lent, a  conveyance  made  by  him  to  his  daughter,  of  valuable 
coal  property,  then  being  operated  by  the  Fairmont  Coal 
Company  under  a  lease  for  a  long  term  of  years.  Those  suits 
were  consolidated  with  others,  brought  for  a  similar  purpose, 
by  other  suitors.  They  were  bitterly  contested  and  long  con- 
tinued, and  were  decided  adversely  to  the  bank,  by  the  cir- 
cuit court,  and  then  appealed  to  this  court,  resulting  in  a 
reversal  of  the  decree.  The  amount  finally  recovered  by  the 
receiver  was  something  over  $42,000.  These  are  proper  mat- 
ters for  consideration  by  the  court  in  determining  the  value  of 
the  attorneys'  services.  But,  in  our  view  of  the  case,  we  are 
not  now  called  upon  to  review  the  reasonableness  of  the  fees. 
Appellant  was  not  the  receiver  of  the  court  that  allowed  the 
fees,  and  the  question  presented  by  this  appeal  is:  did  the 
circuit  court  of  Marion  county  have  jurisdiction  to  determine 
the  amount  of  compensation  to  be  paid  to  attorneys  for  serv- 
ices rendered  in  that  court  for  the  receiver  of  another  court, 
and  direct  it  to  be  retained  out  of  the  funds  collected? 
Respect  for  the  overwhelming  weight  of  judicial  authority 
compels  us  to  give  a  negative  answer  to  the  question. 

A  receiver  is  the  officer  of  the  court  that  appoints  him,  and 
derives  all  his  authority  from  its  decrees  and  orders,  and  is 
accountable  to  it  alone  for  the  faithful  administration  of  his 
office.  Immediately  upon  his  appointment  and  qualification 
he  is  vested  with  the  right  to  the  possession  and  management 
of  the  assets  to  be  administered.  This  is  especially  so  in  the 
case  of  an  insolvent  corporation.  The  property  of  which  a 
receiver  has  charge  is  in  custodia  legis.  His  appointment  and 
qualification  is  a  sequestration  of  the  property  by  the  court, 
for  the  purpose  of  administering  it  for  the  best  interests  and 
protection  of  the  rights  of  all  persons  interested  in  the  estate. 
His  possession  is  the  court  possession,  and  he  is  subject  only 
to  its  orders.  His  appointment,  however,  does  not  destroy 
existing  rights  or  priorities  of  creditors,  but  prevents  the 
acquisition  of  priorities  thereafter.  Says  Judge  Baldwin,  in 
Beverly  v.  Brooke  et  al.,  4  Grat.  206 :  ''The  receiver  appoint- 
ed is  the  officer  and  representative  of  the  Court,  subject  to  its 
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orders,  accountable  in  such  manner  and  to  such  persons  as 
the  Court  may  direct,  and  having  in  his  character  of  receiver 
no  personal  interest,  but  that  arising  out  of  his  responsibility 
for  the  correct  and  faithful  discharge  of  his  duties."  See 
also  High  on  Receivers,  Sec.  1 ;  and  34  Cyc.  237.  A  receiver 
has  no  authority  to  employ  counsel,  unless  authorized  by  the 
court ;  and,  being  the  oflScer  of  the  court  that  appointed  him, 
he  is  required  to  report  to,  and  settle  his  accounts  in,  that 
court,  not  in  some  other,  for  no  other  court  has  any  jurisdic- 
tion over  his  oflScial  conduct.  The  bringing  of  the  suits  in 
the  circuit  court  of  Maron  county  did  not  give  that  court 
jurisdiction  or  control  of  the  funds  belonging  to  the  insolvent 
bank.  The  circuit  court  of  Marshall  county  had  acquired 
jurisdiction  of  all  its  assets,  no  matter  what  their  character 
or  where  situated,  by  the  appointment  of  the  receiver.  High 
on  Rec'rs.,  Sec.  48;  and  34  Cyc.  199.  The  prosecution  of  the 
suit  in  Marion  county  was  pursued  by  the  receiver  as  a  nec- 
essary step,  authorized  by  the  court  that  appointed  him,  to 
collect  the  assets  to  be  administered.  He  had  a  right  to  sue 
in  any  court  having  jurisdiction  of  the  subject  matter;  and 
the  suit  was  brought  in  that  county  because  the  property  was 
there  which  he  sought  to  subject  to  the  payment  of  the  debts 
due  the  bank,  but  that  did  not  give  the  court  of  that  couny 
jurisdiction  to  administer  the  fund  collected  by  means  of  the 
suit,  or  to  adjudicate  what  liens,  if  any,  existed  upon  it. 
Ha\ing  obtained  control  of  all  the  bank's  assets,  of  whatever 
kind  or  character,  by  the  appointment  of  its  receiver,  the 
circuit  court  of  Marshall  county  was  entitled  to  retain  such 
control  until  the  end  of  litigation,  to  the  exclusion  of  interfer- 
ence by  anj'^  other  courts  of  concurrent  jurisdiction.  High  on 
Rec'rs.,  Sees.  139-142;  Ra/Hway  Co,  v.  Love,  61  Kan.  433; 
Savings  Bank  v.  Simpso7i,  22  Kan.  414;  Porter  v.  Kingman, 
126  Mass.  141 ;  Pelletier  v.  Lumber  Co.,  123  N.  C.  596 ;  Pacific 
Railway  Co,  v.  Wade,  91  Cal.  449;  and  Smith  v.  Effingham, 
2  Vevan.  232.  So  jealously  does  the  law  guard  the  jurisdic: 
tion  of  the  court  whose  officer  the  receiver  is,  that  it  does  not 
allow  the  property  to  be  taken  out  of  its  control  to  satisfy 
the  lien  of  a  pre-existing  execution,  or  to  Be  sold  for  taxes, 
but  that  court  itself,  in  administering  the  assets,  will  protect 
such  prior  rights.     Walling  v.  Miller,  108  N.  Y.  163;    In  re 
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Tyler,  149  U.  S.  164;  Aynerican  Trust  etc.  Bank  v.  McOetti- 
gan,  Rec'r.,  152  Ind.  582;  and  High  on  Rec'rs.,  Sees.  140  (a) 
and  141.  The  determination  of  all  questions  relating  to 
priorities  and  liens  upon  the  fund,  including  the  lien  of  the 
attorneys  for  their  fees,  if  they  had  any,  a  question  which 
we  deem  it  unnecessary  now  to  decide,  were  questions  prop- 
erly to  be  determined  by  the  circuit  court  of  Marshall  county. 
By  performing  services  for  its  receiver,  in  the  prosecution  of 
the  suits,  the  attorneys  w^ere  in  reality  serving  the  court  that 
appointed  him;  and,  no  agreement  having  been  previously 
made  as  to  the  amount  of  their  fees,  it  had  the  right  to  deter- 
mine what  was  a  just  and  reasonable  compensation  for  their 
services,  and  direct  the  receiver  to  pay  it  out  of  any  funds  in 
his  hands,  as  a  part  of  his  administration  expenses.  Reason- 
able attorney  fees,  like  other  proper  expenses  incurred  by 
the  receiver,  are  preferred  claims  and  take  precedence  over 
pre-existing  liens.  This  court  held  in  Crumlish's  Adm'r.  v. 
Railroad  Co,,  40  W.  Va.  625,  that:  **The  amount  of  such 
counsel  fees  is  within  the  sound  discretion  of  the  court,  sub- 
ject to  review  on  appeal.  Such  fees  are  allowed  to  the  re- 
ceiver, not  the  counsel."  Attorney's  fees  for  services  rend- 
ered to  a  receiver  of  court  are  never  allowed  directly  to  the 
attorney,  but  to  the  receiver  as  a  part  of  his  expenses.  Stuart 
V.  Boulware,  133  U.  S.  78;  High  on  Rec'rs.,  Sec.  805;  34 
Cyc.  465;  Matter  of  Commonwealth  Fire  Ins.  Co,,  32  Hun. 
78;  State  v.  Railroad  Co,,  4  Braxt.  (Tenn.),  92;  Olson  v. 
State  Bank,  72  Minn.  320;  and  Joost  v.  Bennett,  123  Cal. 
424.  In  the  case  last  cited  the  court  held  that  the  attorney 
had  no  right  of  action  for  his  services,  but  that,  if  he  was 
entitled  to  fees,  they  should  be  allowed  by  the  court  to  the 
receiver  as  a  part  of  his  expenses.  The  rule  seems  to  us  a 
wholesome  one.  It  avoids  confusion  in  the  settlement  of  the 
receiver's  accounts,  and  conflict  of  jurisdiction  between  courts 
concerning  what  claims  and  the  amounts  thereof,  that  are 
properly  allowable  as  receiver's  expenses.  But  the  court, 
having  the  right  to  determine  counsel  fees,  can  not  do  so 
arbitrarily.  It  must  decide  the  matter  upon  proper  proof 
concerning  the  value  of  the  services,  for  the  court's  discre- 
tion in  that  regard  is  a  proper  subject  of  review  upon  appeal. 
The  suits  in  Marion  county  were  brought  in  October,  1903, 
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and  the  receiver  was  appointed  in  the  December  following. 
Hence,  a  very  small  part  of  the  services  must  have  been  per- 
formed when  the  receiver  took  charge,  and  whatever  con- 
tract the  attorneys  may  have  had  wuth  the  bank  terminated 
upon  his  appointment.  Griffith  v.  Boom  &  Lumber  Co.,  46 
W.  Va.  56.  But  if  he  expressly  retained  them,  or  permitted 
them,  without  objection,  to  continue  the  prosecution  of  the 
suits,  which  resulted  so  beneficially  to  the  estate,  they  are 
surely  entitled  to  a  just  and  reasonable  compensation.  Weig- 
and  v.  Siipply  Co,,  44  W.  Va.  133. 

It  matters  not  that  the  circuit  court  of  Marion  county  was 
more  familiar  with  the  proceedings  in  the  suits,  and  was, 
therefore,  in  a  better  position  to  judge  of  the  value  of  the 
attorneys'  services  than  the  circuit  court  of  Marshall  county. 
That  could  not  confer  jurisdiction.  Evidence  was  taken  to 
prove  the  reasonableness  of  the  fees,  but  the  court  below  not 
having  jurisdiction,  its  decree  was  void ;  and  it  is  not  proper 
for  us  to  review  it  as  to  the  reasonableness  of  the  fees  allowed. 
The  point  is,  that,  evidence  being  necessary,  in  any  event, 
to  enable  any  court  to  decide  upon  the  reasonableness  of 
attorneys'  fees,  it  could  as  well  be  produced  before  the  court 
of  Marshall  as  before  the  court  of  Marion  county.  Hence  it 
is  no  argument  in  favor  of  jurisdiction  in  the  last  named 
court  to  say  that  it  w^as  better  prepared  to  decide  the  matter 
because  the  services  of  the  attorneys  had  been  therein  rend- 
ered. 

If  the  court  could  have  properly  entertained  the  attorneys' 
petition,  it  was  not  proper  to  pass  upon  the  allowance  of  their 
fees  without  giving  the  parties  interested  in  the  fund  notice 
and  an  opportunity  to  be  heard.  High  on  Rec'rs.,  Sec.  805. 
This  is  another  reason  for  holding  that  only  the  court  that 
appoints  a  receiver  has  any  right  to  decide  upon  the  reason- 
ableness of  fees  proper  to  be  allowed  to  his  attorneys.  Such 
questions  usually  arise  in  the  settlement  of  the  receiver's 
accounts,  which  are  invariably  made  in  the  court  of  his 
appointment. 

That  portion  of  the  decree  of  March  18,  1914,  appealed 
from,  which  finds  that  T.  S.  Rilev.is  entitled  to  an  attornev's 
fee  of  $6,000  and  the  firm  of  Caldwell  &  Caldwell  a  fee  of 
$4,000.  and  directs  the  Fairmont  Coal  Company,  garnishee, 
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to  pay  to  them  said  sums  out  of  the  $42,869.95  in  its  hands, 
decreed  to  the  First  Citizens  Bank,  and  the  decree  of  April 
28,  1914,  are  reversed,  and  a  decree  will  be  entered  here  direct- 
ing the  aforesaid  sums  to  be  paid  by  said  garnishee  to  John  A. 
Howard,  special  receiver. 

Reversed  and  rendered. 

Miller,  Judge,  (dissenting);  Robinson, "Judge,  (concurring): 

The  sharp  and  distinctive  point  presented  for  decision  is 
not  whether  assets  in  the  hands  of  a  special  receiver  are  in 
custodia  legis,  and  subject  to  the  jurisdiction  of  the  court 
appointing  him;  nor  whether  attorney's  fees  for  services 
rendered  a  special  receiver  generally,  are  properly  allowed  to 
him  as  part  of  his  expenses  of  administration;  but  whether 
on  the  appointment  of  a  special  receiver,  by  the  circuit  court 
of  one  county,  the  circuit  court  of  another  county  is  thereby 
deprived  of  the  jurisdiction  and  authority  which  it  otherwise- 
would  have  to  settle  and  enforce  the  lien  of  an  attorney  for 
services  rendered  in  a  suit  begun  and  pending  therein  at  the- 
time  of  such  receivership,  on  the  judgment  or  decree  recovered 
therein,  and  to  invest  in  the  court  appointing  such  special 
receiver  sole  and  exclusive  authority  and  jurisdiction  in  the 
premises,  and  where,  as  in  this  case,  and  by  the  distinct  order 
of  the  court  appointing  him,  such  special  receiver  continues 
the  prosecution  of  such  suit  in  the  court  where  pending,  not 
in  his  name,  but  in  the  name  of  the  insolvent  debtor,  and 
after  years  of  litigation,  the  money  adjudged  to  plaintiff  is- 
brought  into  that  court  by  the  services  of  the  same  counsel 
and  is  ready  for  distribution.  The  facts  assumed  in  so  stating 
the  question  are  fully  shown  by  the  record. 

It  is  settled  law  by  repeated  decisions  of  this  court,  begin- 
ning with  Renick  v.  Ludingion,  16  W.  Va.  378,  and  ending, 
perhaps,  with  Burkkart  v.  Scott,  69  W.  Va.  694,  that:  **An 
attorney  has  a  lien  on  the  judgment  or  decree,  obtained  by 
him  for  his  client,  for  services  and  disbursements  in  the  case, 
whether  the  amount  of  his  compensation  is  agreed  upon  or 
depends  upon  a  quantum  meruit."  Indeed  the  rule  is  as 
old  as  the  common  law  itself.    Weeks  on  Attorneys  at  Law,. 
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609,  et  seq.  And  in  the  ease  last  cited,  opinion  by  Judge 
WiLiJAMS,  supported  by  the  many  decisions  cited,  it  was  de- 
cided, point  3  of  the  syllabus,  that:  **An  attorney's  remedy  in 
such  case  (collusive  settlements)  is  not  in  equity  by  injunction, 
but  he  can  apply  to  the  court  in  which  the  action  is  pending, 
and  ask  to  have  the  case  proceed  to  final  judgment  in  the 
name  of  the  client,  for  his  own  benefit."  According  to 
Fisher  v.  Mylius,  62.  W.  Va.  19,  opinion  by  Judge  Poppen- 
BABGER,  an  attorney  has  such  an  interest  in  a  judgment  or 
decree  obtained  by  him,  that  he  can  be  compelled  to  con- 
tribute to  the  expenses  of  his  client  incurred  in  another  suit 
in  equity  to  recover  the  amount  of  such  judgment.  Where 
such  is  the  legal  relationship  between  attorney  and  client, 
with  respect  to  a  recovery,  the  lien  of  the  attorney  on  his 
client's  judgment  is  in  effect  the  same  as  if  the  client  had 
assigned  it  to  him  as  collateral  security  for  fees  and  disburse- 
ments. 2  R.  C.  L.  1079,  In  some  states  the  lien  with  proper 
proceedings  prescribed  for  its  enforcement  is  provided  by 
statute.  But  without  statute  the  lien  exists  and  is  enforce- 
able in  the  suit  in  which  the  services  were  rendered. 

So  far  as  my  investigation  has  gone  our  decisions  do  not 
furnish  a  precedent  for  allowance  of  counsel  fees  for  services 
rendered  a  special  receiver  outside  of  the  suit  in  which  the 
receiver  was  appointed.  The  general  rule,  however,  is  that 
the  lien  for  attorney's  fees  must  be  enforced  in  the  court 
wherein  the  services  for  which  the  lien  accrued  were  rendered. 
2  Thornton  on  Attorneys  at  Law,  section  654.  Citing  many 
cases  English  and  American.  This  rule  is  recognized,  I  think, 
in  Burkhart  v.  Scott,  supra.  In  OisJiei  v.  Pennsylvania  R. 
Co.,  102  N.  Y.  Sup.  368,  it  was  decided  that  the  state  court 
where  the  suit  was  brought  did  not  lose  jurisdiction  to  enforce 
such  lien  on  the  proceeds  of  a  settlement  made  by  the  parties, 
though  before  such  settlement  the  action  had  been  removed 
to  the  federal  court.  To  the  same  effect  is  Central  Railroad 
dec,  Co,  V.  Pettus,  113  U.  S.  116.  Where  a  lien  was  asserted 
by  solicitors  on  amounts  decreed  to  others  than  their  imme- 
diate clients,  who  came  into  the  suit  prosecuted  for  the  bene- 
'fit  of  plaintiffs  and  all  other  creditors  who  would  come  in  and 
contribute  to  the  expenses  of  the  suit,  it  was  decided  in  the 
Pettus  Case,  agreeably  to  Trustees  v.  OreenougTi,  105  U.  S. 
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527,  that  it  was  proper  to  give  these  solicitors  a  lien  upon 
the  property  brought  under  the  control  of  the  court  by  the 
suit  and  the  decree,  such  lien  being  authorized  by  the  law  of 
Alabama. 

In  In  re  King,  (N.  Y.)  60  N.  E.  1054,  it  was  decided  that: 
**The  state  courts  have  power  to  determine  the  amount  for 
which  an  attorney's  lien  should  be  established  for  services 
rendered  a  foreign  trustee,  who  desires  to  remove  the  securities 
under  the  control  of  the  courts  in  this  state  into  another  state, 
where  a  lien  is  claimed  on  such  securities  by  attorneys  for 
services  rendered  in  this  state.*'  And  agreeably  to  the  rule 
stated  in  our  case  of  Burkhart  v.  Scott,  supra,  the  New  York 
court  says  in  the  King  Case :  *  *  If  the  thing  recovered  was  in  a 
judgment,  and  notice  of  the  attorney's  claim  had  been  given, 
the  court  would  not  allow  the  judgment  to  be  paid  to  the 
prejudice  of  the  attorney.  If  paid  after  such  notice  in  dis- 
regard of  his  rights,  the  court  would,  upDn  motion,  set  aside 
a  discharge  of  the  judgment,  and  allow  the  attorney  to  en- 
force the  judgment  by  its  process,  so  far  as  was  needful  for 
his  protection.  See,  also,  TJiompson  v.  Railroad  Col,  45  N. 
Y.  468,  473;  Sheppard  v.  Steele,  43  N.  Y.  52,  3  Am.  Rep. 
660;  hi  re  Regan,  167  N.  Y  338,  60  N.  E.  658."  And  in 
the  same  connection  it  is  further  said:  **We  are  mindful  of 
the  authorities  holding,  in  substance,  that  contracts  made  by 
foreign  executors  or  administrators  for  the  benefit  of  the 
state  do  not  bind  or  create  a  charge  upon  the  assets  of  the 
estate,  but  these  cases  have  no  application  to  the  questions 
under  consideration.  The  trustee  now  desires  to  remove  the 
securities  from  this  state  into  the  state  of  New  Jersey.  The 
securities  are  under  the  custody  and  control  of  the  courts  of 
this  state.  He,  as  trustee,  can  become  liable  only  for  so  much 
of  the  securities  as  the  coui:ts  here  determine  to  deliver  over 
to  him.  The  services  of  the  attorneys  claiming  the  lien  were 
rendered  in  this  state  in  an  action  pending  in  the  courts  of 
this  state,  resulting  in  a  recovery  of  the  property  now  sought 
to  be  charged  with  the  lien.  Our  courts  have  jurisdiction 
thereof,  and  now  have  the  power  to  determine  what  is  fair 
and  reasonable  compensation,  and  the  amount  for  which  the 
lien  should  be  established."     I  can  see  no  reason  why  the 

76  W.  Vs. 


490  Bank  v.  Bryan.  [June  1915. 

same  rule  should  not  prevail  as  between  co-ordinate  courts 
of  the  same  state. 

But  the  opinion  of  the  majority  says  the  assets  of  the  bank^ 
after  the  receivership,  were  in  custodia  legis;  that  the  re- 
ceivership annulled  all  existing  executory  contracts,  and  that 
thereafter  no  lien  on  such  assets  could  attach  or  be  acquired, 
even  in  favor  of  the  counsel  whose  years  of  professional 
services  were  responsible  for  the  large  recovery  and  the  money 
brought  into  the  court  where  their  services  were  rendered.  I 
cannot  concur  in  this  proposition.  The  particular  assets  on 
w^hich  the  lien  was  decreed  were  m  custodia  legis  before  the 
receiver  was  appointed.  The  suit  in  Marion  County  was  an 
attachment  suit  in  equity,  and  w^as  brought  to  set  aside  fraud- 
ulent conveyances,  and  to  sequester  the  property  of  Bryan 
and  bring  it  or  the  proceeds  thereof  into  court  to  satisfy  the 
amount  decreed.  ]\Iany  other  creditors  of  Brj^an  were 
brought  into  that  suit,  and  it  became  a  general  creditor's  suit, 
all  the  funds  being*subject  to  the  control  and  order  of  that 
court.  And  as  already  noted,  Howard,  receiver,  by  the  dis- 
tinct order  of  the  court  directing  him,  continued  the  prosecu- 
tion of  *that  suit.  The  court  and  receiver  thereby  submitted 
themselves  to  the  jurisdiction  of  that  court,  and  to  be  bound 
by  its  lawful  orders  and  decrees.  Numerous  decisions  of  this 
and  other  courts  say  that  assets  of  decedent  in  the  hands  of 
his  personal  representatives  are  in  custodia  legis,  and  cannot 
at  law^  be  attached  or  gamisheed  in  his  hands.  But  such  assets 
can  be  reached  in  equity  in  satisfaction  of  any  lawful  lien 
or  claim  against  the  same.  See  cases  collated  in  5  Ency.  Dig. 
Va.  &  W.  Va.  Rep.  706.  And  many  decisions  say  that  an 
attorney's  right  to  a  lien  is  not  affected  by  the  fact  that  his 
client  is  an  executor,  administrator,  or  other  trustee.  Bur- 
leigh  v.  Palmer,  74  Neb.  122,  12  Am.  &  Eng.  Anno.  Cases,  777, 
and  valuable  note,  p.  778,  citing  many  cases. 

What  reason  can  there  be  then  for  attempting  to  differ- 
entiate and  take  special  receivers  out  of  the  class  of  trustees 
and  administrators  generally?  T  can  preceive  none.  In 
Wipfler  V.  Warren,  163  Mich.  194,  it  was  held  that  a  court 
substituting  one  attorney  for  another  might  properly  preserve 
the  lien  of  the  first  attorney  on  the  funds  and  property  in 
the  hands  of  a  special  receiver,  and  that  an  order  to  that 
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effect  could  not  be  impeached  by  another  court  in  an  inde- 
pendent suit.  In  Ward  v.  Craig,  87  N,  Y.  550,  it  was  held 
that  an  assignment  will  not  disturb  the  lien  of  an  attorney 
on  the  property  and  funds  brought  into  litigation.  In  Louis- 
vUle,  &c.y  R.  R.  Co,  v.  Wilson,  138  U.  S.  507,  it  was  ruled  that 
the  lien  of  attorneys  on  engines  and  rents  therefor  recovered 
was  not  disturbed  by  the  appointment  of  a  receiver  of  the 
railway  company  for  whose  benefit  the  recovery  was  had. 
And  in  Central  Railroad,  &c.,  Co,  v.  Pettus,  supra,  it  was  said 
that  when  an  allowance  to  the  complainant  is  proper,  on 
account  of  solicitor's  fees,  it  may  be  made  directly  to  the 
solicitors  themselves,  without  any  application  by  the  imme- 
diate client.  So  I  think  the  opinion  of  the  court  is  not  well 
founded  either  on  authority  or  correct  legal  principles. 

The  reason  for  the  rule  that  money  or  other  property  in 
custodia  legis  cannot  be  attached  or  a  lien  thereon  enforced 
at  law,  is  that  it  disturbs  the  orderly  administration  thereof. 
But  the  application  of  that  rule*  should  not  be  made  here, 
because  appellant  will  only  be  chargeable  with  the  net  pro- 
ceeds of  the  decree,  after  deducting  counsel  fees,  and  the  ad- 
ministration of  the  trust  fund  can  in  no  way  be  disturbed  by 
the  allowances  to  and  deductions  for  counsel  fees,  in  the  dis- 
tribution of  the  fund  which  the  Marion  County  court  is  re- 
quired to  make.  One  of  the  reasons  for  the  rule  that  the  court 
in  which  the  recovery  is  had  and  into  which  the  money  has 
Veen  brought,  is  the  proper  tribunal  to  determine  the  amount 
and  adjudge  to  counsel  their  fees,  is  that  the  court  where  the 
services  are  performed  is  best  advised  on  that  subject  and 
more  competent  than  any  other  court  to  make  proper  decree 
thereon. 

The  question  is  presented  whether  the  court  had  jurisdic- 
tion of  the  parties.  No  process  on  counsel's  petition  was 
issued  or  served  on  Howard,  receiver.  The  petition  of  the 
receiver,  intervening,  challenged  the  jurisdiction  not  on  any 
qu^tion  of  fact,  or  as  to  the  reasonableness  of  the  fees  de- 
creed; but  mainly  for  want  of  jurisdiction  of  the  subject 
matter.  Denying  want  of  jurisdiction  of  the  subject  matter 
the  court  so  far  opened  the  subject  on  the  filing  of  appellant's 
petition  as  to  permit  him  to  show  cause  against  the  reasonable- 
ness of  the  amounts  allowed  counsel,  but  which  appellant 
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declined,  electing  to  stand  solely  on  the  questions  of  jurisdic- 
tion. I  think  the  receiver  was  entitled  to  be  heard  on  the 
question  of  the  reasonableness  of  the  amount  allowed  counsel, 
but  having  declined  when  the  opportunity  to  be  heard  was 
accorded  him,  there  was  nothing  for  the  court  to  do  but  to 
confirm  the  report  of  the  master  to  whom  the  cause  had  been 
referred,  and  decree  accordingly. 

I  would,  therefore,  affirm  the  decree. 


CHARLESTON. 

West  Vhiginia  Development  Co.  v.  Preston  County 

Development  Co. 

Submitted  June  1,  1915.    Decided  June  8,  1915. 

1.  Injunction — Bight  to  Bemedy — Ejectment  to  Try  Title. 

Pending  a  suit  brought  or  about  to  be  brought  to  try  title  to  land, 
plaintiff  may  bj  injunction  protect  and  maintain  the  status  quo,  and 
prevent  waste  or  irreparable  injury,  until  the  title  can  be  finally 
adjudicated,     (p.  494). 

2.  Same — Bight  to  Bemedy — Erection  of  Dam — Ejectment  to  Try  Title, 

And  within  this  rule  equity  may  enjoin  the  erection  of  a  perma- 
nent dam  on  and  across  a  water  course  on  the  disputed  land  pending 
a  suit  in  ejectment  to  try  the  title  to  the  land.     (p.  494). 

Appeal  from  Circuit  Court,  Preston  County. 

Suit  by  the  West  Virginia  Development  Company  against 
the  Preston  County  Development  Company  and  another. 
From  decree  for  defendants,  plaintiff  appeals. 

Reversed  and  remanded, 

m 

Cox  &  Baker,  for  appellant. 

Smith  &  Jackson  and  Moreland  dk  Ouy,  for  appellees. 

Miller,  Judge: 

The  decree  or  order  appealed  from,  pronounced  by  the 

judge  of  the  circuit  court  in  vacation,  on  May  8,  1913,  on 

motion  of  defendants,  dissolved  the  injunction  theretofore 

awarded  by  two  members  of  this  court,  on  May  1,  1913,  en- 
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joining  and  restraining  the  Preston  County  Development 
Company  and  Herbert  C.  Greer,  and  each  of  them,  **from 
the  further  building,  constructing  or  putting  in  operation  a 
dam,  conduit  line  or  power  plant  upon  Bull  Run  in  Preston 
County,  West  Virginia,  within  or  any  part  of  which  is  within 
the  contour  lines  of  the  water  to  be  impounded  by  the  dam 
of  the  plaintiff  mentioned  in  said  bill,  at  or  near  Beaver  Hole, 
near  the  line  between  Preston  and  Monongalia  Counties,  West 
Virginia;  and  from  placing,  transporting  or  operating  any 
machinery  or  appliances  for  the  purpose  of  such  power  plant, 
dam  or  conduit  line,  located  or  to  be  located  within  the  said 
Contour  lines  of  the  water  to  be  impounded  by  the  said  dam 
of  the  plaintiff ;  and  from  the  further  constructing  or  operat- 
ing of  a  power  plant,  dam  or  conduit  line,  or  any  part  thereof, 
below  the  elevation  970  feet  above  mean  sea  level  (U.  S.  G.  S. 
Datum),  in  or  near  or  upon  said  Bull  Run  in  said  Preston 
County,  West  Virginia,  or  elsewhere  within  said  contour  lines, 
and  from  operating  a  power  plant  below  said  elevation  970 
feet  above  mean  sea  level  in,  near,  along  or  upon  said  Bull 
Run ;  and  from  building  upon  or  improving  or  from  placing 
materials  upon  the  land  to  the  center  of  Bull  Run  on  the  side 
on  which  is  located  the  Pickenpaugh  heirs  tract  mentioned  in 
said  bill,  and  from  taking  the  water  from  Bull  Run  to  the 
center  thereof  on  the  side"  on  which  the  said  Pickenpaugh  heirs 
tract  is  located. ' ' 

The  case  was  heard  on  said  motion  before  the  judge  in  vaca- 
tion on  bill,  answer  of  defendant  company,  and  ex  parte 
affidavits  filed  by  the  parties,  and  by  the  terms  of  the  order 
of  dissolution  it  was  to  be  without  prejudice  to  plaintiff  to 
institute  any  other  suit  or  proceedings  that  it  might  be  advised 
it  was  proper  to  institute  touching  the  matters  involved,  and 
without  prejudice  to  the  institution  of  condemnation  proceed- 
ings by  plaintiff  against  defendants  or  either  of  them  at  any 
future  time,  for  their  lands  or  the  lands  of  either  of  them, 
or  any  part  thereof  mentioned  and  referred  to  in  the  bill. 

Plaintiff  based  its  right  to  relief  by  injunction  on  the 
grounds,  first,  that  it  was  prior  in  time,  and  therefore  in 
right,  in  the  location  of  its  Beaver  Hole  dam,  a  right  which  it 
conceived  was  preserved  to  it  by  section  16,  chapter  11,  Acts 
1913,  and  that  in  attempting  to  bring  themselves  within  the 

76  w.  v». 


494      Development  Co.  r.  Development  Co.       [June  1915. 

exception  of  section  3  of  said  chapter,  defendants  were  not 
acting  in  good  faith,  but  for  the  purpose  of  fraudulently 
increasing  their  damages  against  plaintiff  in  condemnation, 
and  of  imposing  upon  it  burdensome  terms  and  conditions, 
which  it  would  be  unable  to  bear,  and  thereby  defeat  its  work 
of  internal  improvement  provided  for  in  the  statute.  Second, 
that  defendants,  in  attempting  to  locate  their  said  dam  and 
works  on  Bull  Run,  had  entered  upon,  and  were  committing 
waste  upon  lands  along  sai^  run  owned  by  plaintiff,  acquired 
by  deed  in  fee  absolute  for  the  very  purpose  of  its  public 
works,  and  for  which,  as  alleged  in  the  bill  and  not  denied, 
and  fully  proven,  it  was  about  to  bring  ejectment  against 
defendants,  and  that  it  had  the  riglit  by  injunctive  process 
to  preserve  the  status  quo  until  its  rights  to  said  land  could 
be  finally  adjudicated  in  such  suit. 

The  facts  on  which  plaintiff  predicates  its  first  ground  for 
relief,  are  controverted,  and  as  the  record  was  presented,  on 
pleadings,  exhibits  and  ex  parte  affidavits,  are  not  very  well 
developed.  Moreover,  all  the  facts  pertaining  thereto  will 
necessarily  be  involved  in  the  proceedings  in  condemnation 
yet  to  be  brought  by  plaintiff  to  take  the  lands  of  defendants, 
and  as  we  see  it  we  ought  not  as  the  case  is  now  presented,  on 
this  appealable  but  interlocutory  order,  prejudge  or  foreclose 
the  rights  of  the  parties  by  any  adjudication  thereon.  We 
must  not  be  understood  as  deciding,  however,  that  when  such 
proceedings  in  condemnation  have  been  maturely  brought  a 
case  may  not  then  be  presented  for  a  continuance  of  the  in- 
junction.   That  question  is  not  presented  and  not  decided. 

But  on  the  second  ground  for  relief  we  are  clearly  of 
opinion  that  the  bill  is  well  founded  and  that  plaintiff  was 
and  is  entitled  to  maintain  the  status  quo  by  the  injunction 
awarded,  until  its  title  to  the  land  claimed  by  it  along  Bull 
Run,  and  sued  for  in  ejectment,  can  be  finally  adjudicated. 
This  proposition  is  fully  supported  by  our  cases  of  Freer  v. 
Davis,  52  W.  Va.  1,  syl.  2;  Pardee  v.  Camden  Lumber  Co., 
70  W.  Va.  68,  73  S.  E.  82 ;  Waldron  v.  W.  M.  Bitter  Lumber 
Co,,  Id,,  470;  Becker  v.  McOraw,  48  W.  Va.  539. 

On  rehearing,  it  is  insisted  that  these  cases  involving  waste 
or  irreparable  injury,  and  destruction  of  the  substance  of  the 
inheritance,  can  have  no  application  to  the  case  at  bar.    Many 
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decisions  are  found  justifying  injunctive  process  to  stay  or 
prevent  the  erection  of  permanent  structures  like  the  defend- 
ants' proposed  dam  on  the  land  of  another  the  title  to  which 
is  not  in  dispute,  or  as  to  which  the  title  is  beyond  legal  con- 
troversy, such  as  an  inferior  store  building,  which  would 
require  removal,  or  might  prove  a  serious  obstruction  to  the 
free  use  by  the  owner  of  his  land  and  be  the  beginning  of  an 
adverse  title,  Ephraim  Creek  Coal  dk  Coke  Co.  v.  Bragg,  75 
W.  Va.  70,  83  S.  E.  190;  22  Cyc.  834;  the  erection  of  a  wall  on 
another's  land  which  would  render  it  unfit  for  building  with- 
out removal  by  him,  Herr  v.  Bierhower,  3  Md.  Ch.  456;  a 
structure  which  will  change  the  current  of  a  river  and  cause 
it  to  overflow  on  another's  land,  Cobb  v.  Illinois,  etc.,  Co.,  6S 
111.  233;  the  building  of  a  brick  wall  projecting  over  an 
adjoining  lot,  although  safe  and  secure,  Meyer  v.  Meizler,  51 
Cal.  142;  the  building  and  maintenance  of  a  dam  causing  an 
overflow  on  another's  land,  Troe  v.  Larson,  84  Iowa  649,  35 
Am.  St.  Rep.  336 ;  A.  P.  Cook  <&  Co.  v.  Beard,  108  Mich.  17 ; 
40  Cyc.  591.  In  all  such  cases  these  authorities  hold  the 
jurisdiction  of  a  court  of  equity  by  injunction  cannot  be 
resisted  upon  the  ground  that  the  injury  may  be  compensated 
in  money  damages,  or  that  the  structures  may  be  removed  at 
the  end  of  a  law  suit. 

If  such  be  the  rule  where  the  title  is  not  in  real  controversy, 
we  think  it  follows  that  where  the  title  is  in  dispute  and  it  is 
alleged,  and  if  denied,  proven,  that  plaintiff  has  or  is  about  to 
bring  a  suit  in  ejectment  to  try  the  title,  that  injunction 
should  be  available  to  stay  or  prevent  like  injuries  pending  a 
suit  to  try  title.  The  cases  cited  in  so  far  as  the  question  of 
the  permanency  or  irreparable  character  of  the  injuries  or  the 
destruction  of  the  substance  of  the  inheritance,  waste,  and 
want  of  adequate  remedy  at  law,  are  concerned,  are  of  the 
class  to  which  the  case  at  bar  properly  belongs.  And  if 
equity  will  enjoin  trespasses  where  the  title  is  not  in  actual 
controversy,  there  is  no  reason  based  on  principle  why  like 
relief  should  not  be  granted,  pending  a  suit  to  trj*"  the  title, 
when  such  a  suit  has  been  or  is  about  to  be  brought.  The 
injury  to  the  true  owner  is  as  great  and  the  reason  for  staying 
waste  and  irreparable  injury  as  potent  in  the  one  class  of  cases 
as  in  the  other. 
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For  these  reasons  we  are  of  opinion  to  adhere  to  our  former 
opinion,  to  reverse  the  decree  or  order  below,  and  to  remand 
the  cause  for  further  proceedings  to  be  had  herein  in  accord- 
ance with  the  principles  enunciated  and  further  according  to 
rules  and  principles  governing  courts  of  equity. 

Reversed  and  remanded. 


CHARLESTON. 

Thomas  v.  Anderson  et  als. 

Submitted  May  11,  1915.    Decided  June  8,  1915. 

1.  Fraudulent  Conveyances — Sight  to  Enforce  Trust. 

Where  land  is  conveyed  to  another  without  coDsideration,  to  hold 
in  trust  for  the  grantors,  and  with  the  intention  of  thereby  prevent- 
ing the  same  from  being  subjected  to  a  threatened  claim  for  damr 
ages,  and  it  turns  out  that  there  was  no  such  claim,  and  that  the 
grantor  had  no  creditor  entitled  to  subject  the  land  to  the  payment 
of  a  debt,  equity  will  enforce  the  trust  notwithstanding  the  purpose 
of  the  parties  in  making  such  deed.     (p.  498). 

2.  Contracts — Effect  of  lUegalitu — Fraudulent  Conveyances. 

If  one  of  the  parties  to  such  fraudulent  conveyance  by  allegation 
and  proof  of  only  a  part  of  the  fact*  constituting  the  transaction 
is  able  to  make  out  a  prima  facie  case  for  recovery  against  the  other 
party,  the  defendant's  guilty  participation  in  the  fraudulent  trans- 
action will  not  preclude  him  from  proving  as  matter  of  defense  the 
illegal  part  of  the  contract,     (p.  502). 

Appeal  from  Circuit  Court,  Jackson  County. 
Suit  by  George  C.   Thomas  against  Eliza  Anderson  and 
others.    Decree  for  plaintiff.    Defendants  appeal. 

Reversed,  and  bill  dismissed. 

W.  F.  Boggess  and  Ryan  &  Boggess,  for  appellants. 

Elmer  L.  Stone  and  David  A.  Cronin  and  John  M.  Baker, 
for  appellee. 

Miller,  Judge: 

The  decree  appealed  from  awarding  the  relief  prayed  for 
by  the  bill,  and  denying  the  defenses  pleaded  in  the  several 
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answers,  adjudged  that  the  deed  of  June  21,  1899,  between 
plaintiff  and  defendant  Esther  Thomas  to  defendant  Eliza 
Anderson,  for  eighty-seven  acres  of  land,  was  duly  executed 
and  delivered  to  and  accepted  by  the  grantee  on  the  date 
thereof,  and  that  the  two  notes  bearing  the  same  date  for  the 
sum  of  two  hundred  dollars  each,  signed  by  the  grantee,  in 
the  name  of  Eliza  Aplin,  payable  to  the  order  of  said  Esther 
Thomas,  with  interest  from  date,  and  due  and  payable  in 
thirty  and  sixty  days  from  date  respectively,  were,  prior  to 
the  institution  of  this  suit,  for  a  valuable  consideration, 
assigned  and  transferred  to  plaintiff;  that  a  vendor's  lien  on 
said  land  was  retained  in  said  deed  to  secure  the  payment  of 
said  notes,  and  that  plaintiff  is  entitled  to  enforce  said  lien 
against  said  tract  by  reason  of  being  the  owner  and  holder 
of  said  notes  secured  thereby,  and  that  plaintiff  was  entitled 
to  recover  of  said  Eliza  Anderson  the  principal  of  said  notes 
and  interest,  amounting  to  the  sum  of  $721.00.  And  accord- 
ingly it  was  further  decreed  that  plaintiff  recover  of  the  said 
Eliza  Anderson  the  said  sum  of  $721.00,  with  interest  and 
costs;  and  that  defendant  Nita  Evans  took  and  holds  said 
tract  subject  to  said  vendor's  lien,  and  to  the  rights  of  plain- 
tiff thereunder,  and  that  said  lien  constituted  a  valid,  binding 
and  subsisting  lien  against  said  land;  and  also  that  unless 
said  Eliza  Anderson,  Esther  Thomas,  or  Nita  Evans,  or  sonic 
one  for  them,  should  pay  to  plaintiff  the  sum  so  decreed,  tne 
special  commissioner  thereby  appointed  should  sell  said  land 
upon  the  terms,  and  as  thereby  directed,  to  pay  and  satisty 
said  decree. 

The  proof  in  accordance  with  the  allegation  of  the  bill  aiiu 
answers  shows  that  the  land  decreed  to  be  sold  was  conveyed 
to  defendant  Esther  Thomas,  then  Esther  Waybright,  by  her 
father  W.  H.  Alpin,  by  deed  of  June  19,  1885;  that  suu- 
sequently,  on  May  6,  1903,  her  father  conveyed  to  her  another 
tract  of  three  hundred  and  ninety  acres,  which  included  tne 
eighty-seven  acre  tract,  and  which  land  she,  subsequently,  on 
October  28,  1908,  leased  to  the  Carter  Oil  Company,  for  oil 
and  gas;  and  that  on  February  9,  1909,  she  conveyed  to  her 
daughter,  the  defendant  Nita  Evans,  one  hundred  and  eight 
acres  out  of  said  larger  tract,  and  which  also  included  said 
eighty-seven  acre  tract. 
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Plaintiff  and  defendant  Esther  Thomas,  as  the  pleadings 
and  proofs  show,  were  married  November  10,  1895;  they 
separated  about  June  17,  1907,  and  in  April,  1909,  she  ob- 
tained against  him  a  decree  of  absolute  divorce;  they  lived 
together  as  husband  and  wife  on  said  land  prior  to  June 
21,  1899,  and  'for  many  years  thereafter,  and  until  their 
separation,  in  1907,  except  for  a  very  short  interval,  and 
after  that  and  until  she  conveyed  the  land  to  her  daughter, 
the  said  Nita  Evans,  she  continued  to  occupy  the  same,  pay- 
ing all  the  taxes  thereon,  and  at  no  time  did  the  said  Eliza 
Anderson,  the  pretended  grantee,  ever  have  possession  there- 
of, or  claim  any  right,  title  or  interest  therein  by  reason  of 
said  deed,  or  otherwise. 

The  several  defenses  to  the  bill  and  the  relief  prayed  for, 
as  presented  by  the  answers  and  proof  thereon,  were:  First, 
that  the  alleged  deed  of  June  21,  1899,  to  and  purporting  to 
secure  the  alleged  notes  of  Eliza  Anderson,  was  made  at  the 
suggestion,  if  not  the  procurement,  of  plaintiff,  then  the  hus- 
band of  Esther  Thomas,  and  in  which  he  joined,  for  the  pur- 
pose of  putting  the  land  beyond  the  reach  of  Starcher  Bros., 
who,  as  she  may  have  heard,  and  as  represented  to  her  by 
plaintiff,  were  threatening  to  give  her  trouble  on  account  of 
a  certain  timber  contract  with  her;  that  both  agreed,  after 
consultation  with  the  grantee,  ^Irs.  Anderson,  to  convey  the 
land  to  the  latter  taking  her  notes,  all  to  be  held  by  the 
grantors,  without  any  obligation  on  her  part  to  pay  said 
notes,  and  the  land  to  be  re-conveyed  by  her  to  Esther  Thomas, 
as  soon  as  it  should  be  ascertained  that  Starcher  Bros.,  who 
in  fact  had  no  claim  against  Mrs.  Thomas,  was  found  to  have 
no  demand  against  her,  and  that  plaintiff  having  procured  and 
participated  in  the  fraud  was  precluded  from  asserting  any 
rights  by  assignment  or  otherwise  in  said  notes  or  in  the 
deed,  or  in  the  alleged  lien  securing  the  same;  second,  that 
both  deed  and  notes  were  wholly  without  consideration,  and 
that  neither  were  made,  executed  or  delivered  with  the  intent 
or  purpose  of  binding  the  parties  thereby,  but  solely  for  the 
purposes  stated  in  the  first  ground  of  defense,  and  that  never 
since  the  said  transaction  had  possession  of  said  land  been 
changed,  or  payment  of  the  notes  demanded  by  any  one,  until 

the  institution  of  this  suit,  and  laches  of  plaintiff  were  pleaded 
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and  relied  on ;  third,  that  said  notes  were  never  endorsed  or 
assigned  by  said  Esther  Thomas  to  George  C.  Thomas,  nor 
was  any  consideration  paid  or  given  by  him  therefor,  but  his 
possession  thereof  was  obtained  without  authority,  at  the 
time  the  deed  and  notes  were  so  executed,  by  his  taking  them 
from  the  table  where  signed,  and  that  never  until  after  he 
and  his  wife  had  separated  and  she  had  obtained  her  decree 
of  divorce  had  he  made  any  claim  thereto,  and  that  at  no  time 
from  the  date  of  said  notes,  June  21,  1899,  to  the  date  of  the 
suit,  September,  1909,  more  than  ten  years,  had  he  ever 
demanded  payment  of  said  notes  upon  said  Eliza  Anderson, 
or  any  one  else  connected  therewith.  And  Mrs.  Thomas 
swears  positively  that  some  time  before  she  and  plaintiif 
separated,  she  inquired  of  plaintiff  about  said  notes  and  deed 
and  that  he  assured  her  they  had  been  long  ago  destroyed. 

Disposing  of  these  defenses  in  the  inverse  order  stated,  the 
only  evidence  supporting  plaintiff's  claim  to  the  notes  is  the 
fact  of  his  possession  of  them,  and  his  uncorroborated  testi- 
mony that  they  had  been  assigned  to  him  by  his  wife  in  pay- 
ment of  an  alleged  claim  for  money  paid  for  her  use,  etc. 
She  flatly  denies  any  indebtedness  to  him,  and  says  that 
while  he  may  have  paid  out  some  money  for  her,  it  was  either 
out  of  her  funds  or  that  she  had  reimbursed  him  therefor; 
that  at  no  time  did  he  ever  until  this  suit  make  any  claim  of 
indebtedness  against  her,  that  he  had  taken  all  her  vouchers, 
checks,  etc.,  and  she  was  unable  after  so  long  a  time  to  give 
full  account  of  the  transactions.  While  Thomas  pretends  that 
he  had  an  agreement  with  his  wife  before  the  deed  to  ^Irs. 
Anderson  that  the  latter 's  notes  were  to  be  transferred  to 
him,  this  is  denied  by  Mrs.  Thomas,  and  he  does  not  pretend 
to  have  ever  had  a  settlement  with  IVlrs.  Thomas  for  money 
claimed  to  have  been  paid  on  her  account;  he  admits  having 
received  some  money  on  her  account,  but  makes  claim  that  he 
accounted  to  her  for  it.  As  between  plaintiff  and  his  wife 
regarding  these  notes,  according  to  the  former's  testimony, 
the  whole  transaction,  including  these  notes,  took  place  at  one 
and  the  same  time.  And  all  that  any  of  the  witnesses  to  that 
transaction  say  concerning  the  notes  is  that  after  they  were 
signed  by  ^frs.  Anderson,  that  Mrs.  Thomas  endorsed  the 
notes  while  they  still  laid  on  the  table,  and  that  plaintiff  then 
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picked  them  up  along  with  the  deed  and  carried  them  oflE. 
Mrs.  Thomas  swears  that  she  never  endorsed  the  notes,  that 
her  name  on  the  back  of  the  notes  is  a  forgery.  On  this 
question  the  evidence  is  conflicting.  But  if  she  did  in  fact 
endorse  them  the  other  evidence  satisfies  us  beyond  doubt  that 
her  endorsement  was  not  for  the  purpose  of  assigning  them  to 
plaintiff  on  account  of  or  in  payment  of  any  claim  he  had 
against  her.  This  compelling  evidence  is  that  no  possession 
of  the  land  conveyed  was  ever  delivered  to  Mrs.  Anderson, 
but  plaintiff  and  his  wife  continued  for  most  of  the  time  to 
reside  on  the  land  and  to  use  the  same,  paying  the  taxes, 
claiming  it,  dealing  with  it  and  treating  it  as  her  land ;  and 
though  plaintiff  had  the  deed  recorded,  Mrs.  Thomas  and 
Mrs.  Anderson  swear  it  was  without  authority.  He  never 
had  the  land  transferred  to  Mrs.  Anderson  on  the  land  books 
for  taxation,  nor  did  he  or  his  wife  ever  pay  any  rent  to  Mrs. 
Anderson,  make  any  demand  on  her  for  taxes  paid,  nor  until 
this  suit  was  any  demand  made  upon  Mrs.  Anderson  for  pay- 
ment of  the  notes.  In  the  mean  time  the  land  had  been 
leased  for  oil,  and  part  of  it  sold  and  the  rights  of  other 
parties  become  involved  therein.  Besides  all  this  plaintiff's 
own  confession,  given  in  his  evidence  in  chief,  is  that  he  at 
least  consented  to,  and  even  participated  in  the  sham  to  de- 
fraud Starcher  Bros.,  out  of  an  alleged  claim  he  reported  to 
his  wife  they  were  about  to  make  against  her.  He  knew  that 
he  and  his  wife  were  not  making  a  bona  fide  sale  of  the  land 
to  Mrs.  Anderson,  and  he  well  knew  that  Mrs.  Anderson  was 
not  to  pay  the  notes  signed  by  her.  If  he  had  had  a  valid 
claim  against  his  wife  he  would  not  have  accepted  these  notes 
in  payment;  if  he  did  why  did  he  wait  all  the  succeeding 
years,  and  until  after  his  wife  had  divorced  him  before  assert- 
ing right  and  title  to  the  notes  or  attempting  to  enforce  the 
lien  reserved  in  the  deed  ? 

That  plaintiff's  assertions  of  right  and  title  to  these  notes 
was  all  an  afterthought,  conceived  after  his  wife's  decree  of 
divorce  against  him,  and  for  the  purpose  of  obtaining  an  un- 
just and  unconscionable  advantage  of  her  and  her  sister  and 
daughter,  the  evidence  satisfies  us  beyond  any  doubt  what- 
ever. The  admitted  facts,  speaking  louder  than  any  words  of 
the  witnesses,  can  be  reconciled  on  no  other  reasonable  theory. 
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Not  even  can  the  conduct  of  plaintiff  be  accounted  for  on  the 
theory  of  kindly  indulgence  to  a  delinquent  relative;  indeed 
he  excuses  himself  for  his  delay  on  the  ground  that  he  wanted 
to  allow  all  the  interest  that  was  possible  to  accumulate  on  the 
notes. 

On  the  second  ground  of  defense,  assuming  lawful  title  and 
right  to  the  notes  in  plaintiff,  the  defense  of  laches  would 
perhaps  not  be  available  under  the  circumstances  of  this  case. 
But  the  decision  of  this  point  is  not  necessary  to  the  proper 
disposition  of  the  case.  And  if  the  deed  was  delivered  and  the 
notes  executed  and  delivered  as  the  court  below,  we  think,, 
might  reasonably  have  concluded  from  the  evidence,  and  with 
the  intent  to  pass  title,  the  deed  was  good  consideration  for 
the  notes  and  the  notes  for  the  deed,  and  there  would  have 
been  no  lack  of  consideration  for  either.  But  as  indicated  the 
evidence  satisfies  us  that  the  whole  transaction  was  a  sham 
resulting  and  growing  out  of  the  fear  of  the  grantors  that 
Starcher  Bros,  might  attempt  to  assert  some  claim  for  dam- 
ages against  Mrs.  Thomas,  but  which  they  in  fact  did  not  do, 
and  the  evidence  of  a  member  of  the  firm  is  that  he  knew  of 
no  such  claim,  and,  so  far  as  he  knew,  that  none  had  even 
been  made  or  asserted  against  Mrs.  Thomas. 

It  is  now  manifest  that  the  defense  must  rest  mainly  on  the 
potency  of  the  first  ground  alleged.  And  this  defense  in- 
volves two  propositions,  the  first,  that  Starcher  Bros.,  who 
occasioned  the  fear  of  plaintiff,  communicated  to  his  wife, 
were  not  in  fact  creditors,  and  never  made  any  claims  as 
such,  and  never  reduced  any  such  claim  to  judgment  against 
Mrs.  Thomas ;  second,  that  whatever  fraud  was  committed  by 
the  parties  to  the  deed  and  notes  was  participated  in  by 
plaintiff,  and  that  defendants  are  not  precluded  thereby,  as 
against  him  from  pleading  the  fraud  in  defense  of  his  suit 
upon  the  only  part  of  said  transaction  remaining  executory,, 
namely,  the  notes  and  the  pretended  lien  reserved  securing 
the  same. 

The  first  of  these  propositions  finds  ample  support,  we 
think,  in  the  principles  enunciated  in  the  recent  case  of  Criss 
V.  Criss,  65  W.  Va.  683,  opinion  by  Judge  Brannon.  In  that 
case  the  court  held  that:  ''A  conveyance  of  land  to  be  held 
in  trust  for  a  third  person,  the  grantee  and  beneficiary  intend- 
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ing  by  putting  it  in  the  hands  of  the  grantee,  to  shield  it  from 
imaginary  liability  which  the  beneficiary  feared  might  be  at- 
tempted to  be  asserted,  based  on  forged  papers  which  the 
parties  feared  were  in  existence,  when  in  fact  there  were  no 
such  papers,  and  no  such  liability,  and  the  beneficiary  owed 
no  debts,  will  not  be  held  void  under  the  statute  avoiding 
deeds  made  with  intent  to  defraud  creditors,  and  the  trust 
will  be  enforced  in  equity/'  So  that  upon  the  principles  of 
this  case,  which  we  think  applicable  here,  even  if  this  was  a 
suit  by  Mrs.  Thomas  against  her  sister  IVIrs.  Anderson,  to 
enforce  the  trust  attempted  to  be  created  in  her,  the  defense 
of  fraud  would  not  avail  her. 

But  assuming  fraud,  as  contended  by  plaintiff,  in  the  mak- 
ing of  said  deed  and  the  procuring  of  said  notes,  is  Mrs. 
Thomas  to  be  denied  the  defense  that  he  participated  therein 
and  is  now  claiming  to  enforce  an  alleged  contract  originating 
in  the  same  transaction,  and  according  to  his  claim,  an  in- 
tegral part  thereof?  The  position  of  plaintiff's  counsel  is 
that  because  he  was  not  obliged  to  do  so  and  did  not,  in  order 
to  present  a  prima  facie  case,  plead 'his  fraud,  or  the  fraud 
of  either  of  the  other  parties  to  the  transaction,  the  mouths 
of  defendants  are  hushed  while  he  proceeds  in  a  court  of  con- 
science to  obtain  the  benefit  of  his  ow^i  fraudulent  conduct, 
and  to  rob  his  wife,  or  the  one  who  was  his  wife,  out  of  the 
estate  obtained  by  her  from  her  father.  The  equitable  rules 
and  principles  invoked  for  the  proposition  lead  to  no  such 
inequitable  and  unjust  conclusions.  In  the  recent  case  of 
Lanliam  v.  Meadows,  72  W.  Va.  610,  the  first  point  of  the 
syllabus,  we  held  that :  *  *  If  a  party  to  an  illegal  agreement, 
by  proof  of  part  of  the  facts  constituting  the  transaction  out 
of  which  it  grew,  make  a  prima  facie  case  for  recovery  against 
the  other  party,  without  disclosing  the  illegality,  the  defend- 
ant's guilty  participation  in  the  transaction  does  not  preclude 
him  from  proving  as  matter  of  defense  the  illegal  part  of  the 
contract."  We  think  the  principles  of  that  case,  and  the 
authorities  cited  in  support  thereof,  ought  to  control  this  case 
and  that  as  plaintiff  is  seeking  relief  upon  a  transaction  ad- 
mitted by  him  to  be  fraudulent,  and  as  precluding  defendants, 
they  may  show  the  whole  transaction  and  his  participation 
therein,  as  a  complete  defense  to  his  suit  to  enforce  payment 
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of  the  alleged  notes  and  to  enforce  the  alleged  lien  retained 
in  said  deed. 

For  the  foregoing  reasons  we  are  of  opinion  to  reverse  the 
decree,  and  enter  such  decree  here  as  we  think  the  court  below 
should  have  entered,  dismissing  the  bill  with  costs  to  ap- 
pellants in  this  court  and  in  the  court  below  in  this  behalf 
expended. 

Reversed,  and  bill  dismvised. 


CHARLESTON. 

Ohio  River  Contract  Co.  v.  Smith. 
Submitted  i\Iay  4,  1915.    Decided  June  8,  1915. 

1.  Sales — Sescuiion  of  Contract — Conaitions — Heturn  of  Property, 

A  purchaser  of  personal  property,  to  avail  himself  of  his  right  to 
be  relieved  from  his  obligation  to  pay  the  purchase  money,  by  re- 
jection of  the  subject  of  the  sale  for  non-compliance  with  a  condi- 
tion thereof  or  by  rescission  of  the  contract  for  fraud  or  other  suf- 
ficient cause,  must  reject  or  return  the  property  in  ioto  and  thus 
place  the  vendor  in  statu  quo  as  nearly  as  may  be.     (p.  506). 

• 

2.  Same — Acceptance  and  detention  of  Propertif — Waiver  of  Conditions 

— Pleading  and  Proof. 

Acceptance  and  retention  of  part  of  the  property  by  the  purchaser, 
is  a  waiver  of  conditions,  misrepresentations  and  fraud  and  binds 
him  to  payment  of  the  whole  of  the  purchase  price,  subject  to  his 
right  of  recoupment  to  the  extent  of  the  damages  resulting  from 
breach  of  warranties,  if  any.     (p.  506). 

3.  Same — Action  for  Price — Breaeh  of  Warranty — Pleading  and  Proof. 

In  an  action  for  purchase  money,  damages  for  breach  of  warranty 
may  be  proved  under  the  general  issue  in  assumpsit  or  debt,  pro- 
vided notice  of  the  claim  is  filed  as  a  basis  therefor,  but  not  other- 
wise,    (p. 506). 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  Ohio  River  Contract  Company  against  Lloyd 
E.  Smith.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Ajfiryned. 
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George  W,  Johnson,  Moss,  Marshall  &  Forrer,  and  H,  P. 
Camden,  for  plaintiff  in  error. 

Ireland  &  Perkins,  for  defendant  in  error. 

POFFENBARGER,   JUDGE : 

Rulings  upon  instructions  and  evidence,  the  correctness  of 
which  depends  largely  upon  principles  of  the  law  of  sales,  are 
the  major  subjects  of  complaint  on  this  writ  of  error  to  a 
judgment  for  $669.38,  in  an  action  of  debt  for  the  alleged 
contract  price  of  certain  steel  sheet  piling,  defense  to  which 
was  made  under  the  general  issue  and  a  special  plea  of  set- 
off for  freight  on  the  piling,  paid  by  the  defendant. 

The  contract  out  of  which  the  controversy  arose  was  a  verbal 
one  and  is  to  be  deduced  from  the  highly  conflicting  testimony 
of  three  witnesses  for  the  plaintiff,  Eichel,  Wright  and  Dotson, 
all  of  whom  say  there  was  an  absolute  sale  of  the  piling  at  the 
price  of  $25.00  per  ton,  and,  two  witnesses  for  the  defendant, 
himself  and  his  consulting  engineer,  Burgess,  both  of  whom 
say  it  was  to  be  shipped  for  trial  and  subsequent  purchase  or 
rental,  only  in  the  event  it  should  be  found  fit  for  the  purpose 
for  which  the  defendant  desired  to  use  it.  Sometime  after  it 
was  shipped,  the  plaintiff  rendered  a  bill  for  the  purchase 
money,  framed  in  accordance  with  its  claim  as  to  the  terms 
of  the  agreement.  The  defendant  says  he  returned  it,  with 
written  notice  of  his  election  not  to  purchase  or  accept  the 
piling  because  it  had  been  found  unfit  for  use  in  his  work. 

The  material  consisted  of  85  pieces  of  piling  weighing 
nearly  80  tons,  and  was  intended  for  use  in  the  construction 
of  a  coffer  dam,  incident  to  the  laying  of  filter  beds  in  the 
Ohio  River,  at  the  City  of  Parkersburg,  under  a  contract  the 
defendant  had  with  the  city  for  the  installment  of  a  filtration 
plant,  as  a  part  of  its  water-works.  Eichel,  the  president  of 
the  Ohio  River  Contract  Company,  Wright  and  Dotson  were 
interested  in  the  Parkersburg  and  Marietta  Sand  Company, 
a  corporation,  which  had  the  contract  with  the  defendant,  for 
certain  work  to  be  done  in  the  construction  of  the  filter  beds. 
They  were  equal  owners  of  its  stock  and  Wright  had  formerly 
been  in  the  employ  of  another  corporation  managed  bj'  Eichel. 
These  circumstances  are  relied  upon  by  the  defendant,  in 
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connection  with  other  evidence  adduced  by  him,  as  showing 
knowledge  on  the  part  of  the  plaintiff,  through  Eiehel,  its 
president,  of  the  nature  of  the  work  to  be  done  and  the  un- 
fitness of  the  piling  in  (:iuestion  for  use  in  the  prosecution 
thereof.  In  fact,  the  Parkersburg  and  Marietta  Sand  Com- 
pany had  purchased  the  greater  part,  if  not  all,  of  its 
machinery  from  the  Evansville  Contract  Company  of  which 
Eiehel  had  been  manager  and  for  which  Wright  had  worked. 
Eiehel  says  the  piling  was  suitable,  but  could  be  successfully 
employed  only  by  the  use  of  proper  machinery  and  appliances 
in  the  hands  *  of  experienced  and  competent  operators  or 
workmen. 

When  the  piling  arrived,  the  Parkersburg  and  Marietta 
Sand  Company,  to  whom  the  contract  for  driving  it  had  been 
let,  at  once  received  and  conveyed  it  to  the  place  at  which  it 
was  to  be  used.  Twenty-three  pieces  of  it,  a  little  more  than 
one-fourth  of  the  entire  lot,  were  driven  imperfectly  and  with 
difficulty  on  account  of  alleged  defects  in  them,  and  then  the 
effort  to  use  them  was  abandoned  and  the  remaining  pieces 
conveyed  to  premises  of  the  Parkersburg  and  Marietta  Sand 
Company  and  there  deposited.  Subsequently,  at  a  date  not 
fixed  by  the  evidence,  but  seemingly  aftier  the  work  had  been 
completed,  the  twenty-three  pieces  that  had  been  driven  w^ere 
bent  over  on  the  bed  of  the  river  and  left  there.  As  to  this, 
the  defendant  says :  *  *  I  was  on  the  work  when  they  tried  to 
pull  it  and  they  couldn't ;  then  they  dug  down  on  the  out  side 
and  it  was  the  intention  to  bring  a  float  over  and  fasten  them 
to  the  float  and  take  a  boat  and  tow  them  over  and  pitch  them 
on  the  bank,  but  in  the  meantime  Mr.  Ruth  came  up  and 
ordered  the  pile  driver  men  to  knock  them  over  in  the  river, 
which  he  did.  And  these  twenty-three  pieces  of  piling  are 
now  lying  in  the  river  with  the  ends  lying  over  in  the  bottom.'' 
Though  it  does  not  appear  from  the  testimony,  i\Ir.  Ruth  was 
probably  a  representative  of  the  government  and  had  no  pur- 
pose other  than  abatement  of  the  piling  as  an  obstruction  to 
navigation.  As  to  whether  the  defendant  took  any  beneficial 
use  of  the  twenty-three  pieces  the  evidence  is  indefinite. 
Morgan,  an  employee  of  the  Parkersburg  and  Marietta  Sand 
Company,  who  drove  them,  says  he  quit  driving  them  by  order 
of  Wright  to  do  so  and  to  use  in  lieu  thereof,  wooden  piling. 
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Of  those  driven,  he  says  they  made  the  coffer  incomplete,  but 
not  that,  as  driven,  they  were  unfit  for  use  or  were  unused. 

Lack  of  any  plea  of  warranty  and  breach  thereof,  or  notice 
of  recoupment,  limited  the  defenses  to  insufficiency  of  the 
evidence  to  establish  a  contract  of  sale,  or  to  proof  of  a  con- 
ditional sale  and  rejection  of  the  articles  for  non-compliance 
with  the  condition  or  rescission  of  the  contract.  Without  a 
notice  thereof,  the  purpose  of  which  is  to  prevent  surprise, 
a  right  of  recoupment  cannot  be  relied  upon  as  matter  of 
defense..  Sterling  Organ  Co,  v.  House,  25  W.  Va.  64,  87. 
Such  a  claim  involves  admission  of  the  contraict  of  purchase 
and  acceptance  of  the  thing  bought,  and  asserts  a  right  to 
abatement  of  the  price  to  the  extent  of  the  damages  flowing 
from  the  breach  of  the  warranty.  Neither  in  his  own  testi- 
mony nor  that  of  any  other  witness,  did  the  defendant  assume 
such  an  attitude.  His  sole  contention  was  entire  non-liability, 
and  he  asked  no  instruction  authorizing  the  jury  to  reduce  the 
plaintiff's  demand  by  an  allowance  for  damages. 

Whether  there  was  a  contract  of  purchase  before  the  piling 
was  shipped,  as  claimed  by  Eichel,  Wright  and  Dotson,  or 
whether  it  was  shipped  for  mere  experiment  or  trial,  with  a 
view  to  a  subsequent  purchase  or  rental,  was  submitted  to  the 
jury  by  the  instruction  given  at  the  instance  of  the  plaintiff, 
but  the  correctness  of  that  instruction  is  challenged  because 
it  is  binding  in  form  and  takes  no  notice  of  the  theories  of  a 
conditional  sale  and  rejection  for  non-compliance  and  re- 
scission. This  omission  as  well  as  the  refusal  of  three 
instructions  asked  for  by  the  defendant,  embodying  these 
theories,  was  justified  by  the  acceptance  and  use  of  the  twenty- 
three  pieces  of  piling  left  in  the  river  and  failure  to  deposit 
them  in  a  place  of  safety.  t 

The  legal  consequence  of  this  fact  may  not  have  been 
apprehended  or  appreciated  at  the  time,  but  that  can  make 
no  difference.  Ignoi^nnii  legis  neminem  excusat.  The  law 
recognizes  no  partial  rejection  of  the  subject  of  a  sale,  for 
non-compliance  with  a"  condition  and  rescission,  to  be  effective, 
must  go  to  the  entire  subject  matter  of  the  contract.  In  this 
respect,  the  rules  governing  rescission  and  rejection  for  non- 
compliance with  conditions  are  identical.  In  the  one  case,  the 
annuUment  of  the  contract  must  be  total  and  complete;  in  the 
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other  the  purchaser  must  reject  in  toto.  In  each,  the  opposite 
party  must  be  put  in  statu  quo.  Eagle  Glass  &  Mf'g,  Co,  v. 
Supply  Co.,  73  W.  Va.  228,  81  S.  E.  976 ;  Mechem  on  Sales,  sec. 
1398;  MansS'Bruning  Shoe  Co.  v.  Prince,  51  W.  Va.  510.  Of 
course,  there  are  exceptions  to  all  rules.  If  goods  are  sold  with 
the  privilege  of  a  test  and  return  in  case  they  are  found  to  be 
unsuitable  or  unsatisfactory,  such  as  are  consumed  by  the 
test  do  not  have  to  be  returned.  But,  in  the  case  of  an  imple- 
ment  or  machine,  the  use  of  which  does  not  destroy  it,  a  dif- 
ferent rule  necessarily  applies,  there  being  no  physical  impedi- 
ment to  its  return,  nor  any  reason  for  not  returning  it.  Even 
though  they  may  have  been  injured  by  the  test  made,  these 
great  sheets  of  steel  had  value.  If  insusceptible  of  repair,  their 
aggregate  weight  was  six  or  seven  tons  and  they  had  a  scrap- 
iron  or  junk  value.  Besides,  a  fair  test  could  have  been  made 
without  the  use  of  one-fourth  of  the  entire  quantity. 

Under  this  hard  and  fast  rule  of  the  law  of  sales,  relaxation 
of  which  public  policy  forbids  in  the  interest  of  certainty  and 
stability  of  commercial  transactions,  the  evidence  of  condi- 
tions, misrepresentation  and  defects  and  unfitness  which 
might  have  afforded  ground  for  rejection  or  rescission  goes 
for  naught.  All  these  rights  are  deemed  by  the  law  to  have 
been  waived  or  abandoned  by  partial  acceptance  of  the  piling, 
whether  the  defendant  actually  intended  to  give  them  up  or 
not. 

Assuming  the  limitations  of  the  cross-examination  of  Eichel, 
Wright  and  Omslaer  would  have  been  erroneous,  if  the  de- 
fendant had  preserved  his  right  of  rejection  for  non-compli- 
ance with  conditions,  the  conclusion  just  announced  renders 
the  subject  matter  of  the  questions  immaterial.  In  view  of 
the  fact  on  which  it  is  based,  the  court  could  have  eliminated 
all  of  the  evidence  of  conditions,  warranties  and  misrepre- 
sentations. For  the  same  reason,  the  subject  matter  of  some 
of  the  offers  of  evidence  by  the  defendant,  which  the  court 
rejected,  was  immaterial.  In  some  instances,  objections  were 
sustained  to  repetitions  of  testimony,  and  in  others,  the  wit- 
nesses subsequently  testified  to  matters  as  to  which  their  evi- 
dence had  been  excluded.  All  of  these  rulings  have  been 
carefully  examined  and  nothing  prejudicial  in  them  has  been 
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discovered.    To  set  them  all  out  here  and  analyze  them  would 
be  a  useless  consumption  of  time  and  space. 
The  judgment  will  be  affirmed. 

Affirmed. 


CHARLESTON. 

State  v.  Hicks  et  al. 
Submitted  February  2,  1915.    Decided  June  8,  1915. 

1.  Boundaries — Indefinite  Description — Mistake  in  Call. 

In  construing  a  general  and  indefinite  description  of  land  con- 
tained in  a  deed,  a  call  therein  plainly  appearing  to  be  a  mistaken 
one,  from  its  irreconcilability  with  another  call,  with  the  intention 
of  the  parties  as  viewed  from  the  situation  and  circumstances  sur- 
rounding them  when  the  deed  was  made,  and  with  the  acts  of  the 
parties  under  the  deed,  may  be  wholly  rejected,     (p.  510). 

2.  Same — Indefinite  Description — Statement  of  Acreage. 

Where  a  description  in  a  deed  is  indefinite  and  uncertain  as  ap- 
plied to  the  ground,  by  reason  of  conflicting  calls  or  otherwise,  the 
statement  of  the  acreage  called  for  may  become  an  essential  part  of 
the  description,     (p.  514). 

Appeal  from  Circuit  Court,  McDowell  County. 
Suit  by  the  State-  against  J.  W.  Hicks  and  others.     From 
decree  for  the  State,  defendant  W.  F.  Harman  appeals. 

Reversed,  and  remanded,  ivitli  directions. 

Chapman  d'  Gillespie,  Sanders  &  Crockett,  and  S.  M.  B, 
Conlling,  for  appellant. 

IF.  B,  Kegley  and  Anderson,  StroiJier  &  Hughes,  for  the 

State. 

Robinson,  President: 

This  suit  by  the  State  to  sell  lands  as  forfeited,  involved, 
among  several  tracts,  two  tracts  of  land  which  are  the  subject 
of  the  decree  appealed  from.  One  of  the  tracts  was  reputed 
to  contain  one  hundred  acres,  the  other  forty  acres.  The 
Virginia-Pocahontas  Coal  Company  claimed  title  to  the  first 
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and  denied  that  it  was  forfeited  and  liable  to  be  sold  for  the 
benefit  of  the  school  fund.  Harman,  however,  asserted  that 
he  was  owner  of  a  one-half  interest  in  the  first  and  of  the 
whole  interest  in  the  other,  and  prayed  that  he  be  permitted 
to  redeem  both  of  the  tracts.  He  claimed  that  the  two  tracts 
adjoined  each  other  and  were  distinct  from  each  other.  The 
coal  company  not  only  denied  his  title  to  any  interest  in  the 
one  hundred  acre  tract,  but  claimed  that  nearly  all  of  the 
forty  acre  tract  was  overlapped  by  and  included  in  the  bounds 
of  the  other.  If  there  was  such  overlap,  and  title  to  the  one 
hundred  acre  tract  was  not  forfeited,  the  forfeited  title  to  the 
forty  acre  tract  so  far  as  it  was  overlapped  of  course  gave 
way  to  the  former. 

On  the  hearing  of  the  cause  upon  the  report  of  a  commis- 
sioner, together  with  the  testimony  taken  and  the  documents 
filed  before  him,  the  court  decreed  that  the  one  hundred  acre 
tract  was  not  forfeited,  and  dismissed  the  same  from  the  suit. 
It  further  decreed  that  the  greater  part  of  the  forty  acre  tract 
was  included  within  the  boundaries  of  the  other  tract,  and 
therefore  denied  to  Harman  the  right  to  redeem  any  of  the 
forty  acre  tract  except  a  small  portion  ascertained  to  be  out- 
side of  the  boundaries  of  the  other  tract.  Having  found  the 
one  hundred  acre  tract  not  forfeited,  the  court  found  it  un- 
necessary to  say  who  owned  the  tract  with  right  to  redeem. 
It  was  necessary,  however,  to  determine  the  boundaries  of  the 
same,  so  as  to  find  what  part  of  the  forfeited  forty  acre  tract 
Harman  was  entitled  to  redeem. 

Harman  can  not  complain  of  the  decree  wherein  it  dis- 
misses the  one  hundred  acre  tract  in  which  he  claimed  to  own 
a  one-half  interest,  and  the  State  does  not  complain.  But 
wherein  the  decree  extends  the  boundary  of  that  tract  so  as 
to  include  the  greater  part  of  the  forty  acre  tract,  he  is 
aflfected  and  has  appealed.  For,  out  of  the  issue  of  forfeiture 
or  no  forfeiture,  his  claim  of  sole  ownership  in  the  larger  part 
of  the  forty  acre  tract  has  been  adjudged  against  him.  So 
the  case  presents  a  question  of  location  of  boundaries.  In- 
cidental to  Harman 's  prayer  to  redeem  the  forty  acre  tract 
which  is  admittedly  forfeited,  the  question  whether  the 
boundary  is  overlapped  by  the  other  one  must  be  decided. 

Before  proceeding  further,  it  is  well  to  state  that  the  one 
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hundred  acre  tract  is  the  same  that  was  involved  in  Caretta 
Railway  Co,  v.  Fisher  et  al.,  74  W.  Va.  115.  In  that  case  it 
was  adjudged  that  the  one  hundred  acre  tract  was  forfeited, 
but  that  Harman  owned  a  one-half  interest  therein,  subject 
to  the  forfeiture.  Now,  if  his  co-tenant,  the  Virginia- 
Pocahontas  Coal  Company,  may  prevail  in  spreading  the  one 
hundred  acre  tract  largely  over  the  forty  acre  tract,  his  claim 
of  sole  ownership  of  the  latter  is  virtually  reduced  to  a  one- 
half  interest  in  that  tract  also. 

We  are  of  opinion  that  the  court  erred  in  determining  that 
the  boundaries  of  the  one  hundred  acre  tract  extended  to 
any  part  of  the  forty  acre  tract.  Only  by  giving  force  to 
that  which  is  evidently  a  mistaken  call  in  the  deed  could 
such  extension  be  made.  But  the  acceptance  of  that  call  is 
certainly  at  variance  with  the  intention  of  the  parties  to 
the  conveyance,  not  only  as  that  intention  may  reasonably  be 
inferred  from  the  description  of  the  deed  when  applied  to 
an  actual  survey  of  the  ground,  but  from  thie  situation  and 
circumstances  surrounding  the  parties  when  the  deed  was 
made  and  their  practical  exposition  of  the  meaning  of  the 
deed  by  acts  under  it.  The  call  is  so  irreconcilable  and  in- 
congruous with  the  very  next  call  in  the  deed,  with  the  inten- 
tion of  the  parties  as  viewed  from  their  general  situation  and 
the  circumstances  surrounding  them  when  the  conveyance 
was  made,  and  with  the  acts  of  the  parties  under  the  deed 
after  it  was  made,  that  it  must  be  wholly  rejected.  Mafheny 
v.  Allen,  63  W.  Va.  443;  5  Cye.  916;  2  Devlin  on  Deeds  (3rd 
ed.)  sec.  1013d;  Tyler  on  Boundaries,  124. 

The  one  hundred  acre  tract  was  conveyed  by  Preston 
Beavers  to  ]\Iary  and  Sarah  Jane  Farley,  on  February  4, 
1880.  The  land  lay  in  a  remote  and  mountainous  section,  at 
that  time  undeveloped  and  without  accurate  methods  of  land 
transfers.  The  description  given  is  most  general.  Yet  it  is 
only  similar  to  those  then  generally  employed  in  an  un- 
developed section  of  the  country.  It  is  by  no  means  unusual 
for  such  a  description  to  be  incomplete  or  mistaken.  Not 
being  taken  from  actual  survey,  but  only  from  the  general 
knowledge  of  the  parties  as  to  the  situation  of  the  land,  such 
description  can  not  be  expected  always  to  afford  accurate  or 
even  consistent  boundaries.    In  the  crude  way  of  transferring 

76  W.  Va. 


June  1915.]  State  v.  Hicks.  511 

land  by  calls  for  hollows,  spurs,  branches,  lines  of  old  sur- 
veys, and  the  like,  there  was  probability  of  some  one  being 
mistaken  in  his  recollection  of  just  how  things  actually  lay 
on  the  ground.  Errors  and  inconsistencies  could  readily 
creep  in.  Remoteness,  land  values,  habits  and  education  of 
the  people,  and  other  things,  did  not  tend  to  promote 
accuracy. 

The  description  in  the  deed  referred  to  is  as  follows :  '  *  All 
that  certain  tract  or  parcel  of  land  situated  lying  and  being 
in  said  County  and  on  the  waters  of  Barrenshe  Creek,  bound- 
ed and  described  as  follows,  viz:  Beginning  at  the  school 
house  running  down  the  Creek  to  the  !Mouth  of  the  mill 
hollow  running  up  the  mill  hollow  to  the  original  line  of  a 
survey  said  Beavers  purchased  of  Peery  et  al  and  with  said 
line  crossing  the  lick  branch  to  the  top  of  the  fork  spur  and 
down  said  spur  to  the  creek  about  250  yds.  below  the  mouth 
of  Laurel  Creek  crossing  crossing  same  and  strait  up  the  hill 
to  the  original  line  of  said  survey  and  with  same  to  above 
the  school  house  and  down  the  hill  to  the  beginning  contain- 
ing 100  acres  be  the  same  more  or  less.'' 

We  recognize  that  it  will  be  impossible  so  to  delineate 
the  lay  of  the  land  as  to  make  what  we  may  say  in  construing 
the  description  wholly  intelligible  to  readers  other  than 
counsel  in  this  case.  That  could  only  be  done  by  an  exposi- 
tion of  the  map  from  which  we  write.  Between  the  lines  of 
this  opinion,  as  it  were,  is  that  map.  Yet  its  exposition  in  the 
reports  is  impracticable. 

The  call  *' running  up  the  mill  hollow  to  the  original  line 
of  a  survey  said  Beavers  purchased  of  Peery  et  al",  is  totally 
inconsistent  and  incongruous.  No  line  of  the  sui'vey  which 
Beavers  purchased  from  Peery  and  others  can  be  reached  by 
running  up  the  ^lill  ITollow.  To  run  up  that  hollow  no  line 
of  the  survey  will  ever  be  reached,  or  even  approached.  Yet 
there  is  no  controversy  as  to  the  lines  of  the  survey  purchased 
by  Beavers  from  Peery  and  others.  A  line  thereof  is  not 
far  from  the  mouth  of  ^Mill  Hollow,  but  by  actual  survey 
crosses  Barrenshe  creek  before  it  reaches  the  mouth  of  the 
hollow.  No  other  lines  of  the  survey  referred  to  have  any 
relation  to  Mill  Hollow.  It  is  this  line  which  does  have  relan 
tion  to  the  hollow  that  was  evidently  meant  in  the  description. 
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Doubtless  it  was  supposed  that  this  line  crossed  the  hollow 
and  then  crossed  Barrenshe  Creek  below  the  mouth  of  the 
hollow,  instead  of  above  the  same  as  now  shown  by  recent 
survey.    If  this  line  of  the  survey  so  crossed  the  hollow,  the 
call  for  running  up  the  hollow  to  it  would  be  the  place.     It 
is  plain  that  the  party  giving  the  description  must  have  be- 
lieved that  a  line  of  the  survey  crossed  the  hollow  or  came  to 
it ;  for  the  description  purports  that  a  line  of  the  survey  can 
be  reached  by  running  up  the  hollow.     It  appears  now  that 
none  can  be  so  reached,  but  that  to  go  up  the  hollow  is  to  go 
farther  and  farther  from  any  line  of  the  survey,  leaving  a  body 
of  land  that  the  grantor  concededly  did  not  ow^n  between  lines 
of  the  survey  called  for  and  the  hollow.     It  is  this  method 
of  inclusion  that  has  been  appealed  to  for  the  taking  in  of 
the  forty  acre  tract.     The  commissioner  and  the  court  have 
said  that  the  hollow  must  be  adhered  to  to  its  very  head,  and 
then  a  straight  line  for  a  long  distance  to  the  north  supplied 
to  reach  a  line  of  the  survej^  that  could  never  in  reason  have 
been   deemed  to  have   had   relation   to   Mill   Hollow.      This 
method  itself  recognizes  a  mistake  in  the  description — ^the 
leaving  out  of  a  call  or  line.     Is  it  not  more  reasonable  to 
assume  that  the  call  for  running  up  Mill  Hollow  to  a  line  of 
the  survev  is  the  mistaken  one,  since  no  line  of  the  survev 
can  be  found  in  Mill  Hollow,  than  to  adhere  to  the  call  and 
never  reach  the  place  called  for  by  it?    The  description  tells 
us  to  go  from  the  mouth  of  Mill  Hollow  to  a  line  of  the  sur- 
vey; it  does  not  tell  us  to  go  to  the  head  of  the  hollow  and 
supply  a  long  line  to  the  north  to  reach  a  line  of  the  survey. 
To  reach  any  line  of  the  survey  by  a  line  from  the  mouth  of 
^lill  Hollow,  we  are  compelled  to  disregard  the  call  for  run- 
ning up  the  hollow.     But  the  description  says  we  shall  go 
from  the  mouth  to  a  line  of  the  survey.    What  line  ?    Plainly 
one  that  had  relation  to  the  hollow,  one  that  was  thought  of 
because  of  its  relation  to  the  same.    That  line  of  the  survey 
can  in  reason  be  none  other  than  the  one  which  by  the  recent 
survey   crosses   Barrenshe    Creek   above   the   mouth   of  the 
hollow.    True,  to  reach  it  we  must  disregard  the  call  for  run- 
ning up  the  hollow,  but  even  by  doing  this  we  more  reason- 
ably conform  to  the  general  intention  of  the  parties  expressed 
in  the  deed  than  to  go  wandering  far  from  any  line  of  the 
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survey.  The  certainty  of  that  call  loses  its  weight  when  it  is 
found  to  be  false  by  not  leading  to  what  it  purports  to  lead 
to.  It  is  at  most  a  general  and  indefinite  call  indicating 
direction  or  course  to  the  well  established  line  of  the  survey 
intended  to  be  reached  directly  by  a  line  from  the  mouth  of 
the  hollow.  The  call  for  the  line  of  the  survey  is  locative  and 
paramount  to  any  direction  given  for  reaching  it. 

The  line  of  the  survey,  called  for  as  being  reachable  from 
the  mouth  of  Mill  Hollow,  we  are  told  by  the  description  is 
one  that  will  cross  Lick  Branch.  Disregarding  the  mistaken 
call  for  running  up  the  hollow,  and  starting  for  the  only  line 
of  the  survey  that  has  any  relation  to  Mill  Hollow,  we  shortly 
reach  that  line.  This  line  continued  with  other  lines  of  the 
survey  crosses  Lick  Branch.  It  is  said,  however,  that  the 
description  says  '*line''  and  not  *' lines".  But  this  seems  a 
small  inconsistency  in  comparison  to  what  those  who  call 
our  attention  to  it  would  have  us  do;  that  is,  to  go  up  the 
hollow  and  never  reach  any  line  of  the  survey  that  even 
connects  with  one  approaching  or  crossing?  Lick  Branch.  It 
seems  more  consistent  with  the  general  intention  of  the 
parties,  apparent  from  the  survey  map  of  the  territory,  to 
go  from  the  mouth  of  the  hollow  to  the  only  line  of  the  survey 
having  relation  to  the  hollow  and  then  follow  established  lines 
of  the  survey  to  a  crossing  of  Lick  Branch,  than  to  go  up  the 
hollow  farther  and  farther  from  any  line  of  the  survey  and 
then  supply  one  long  line  so  as  to  reach  the  line  of  survey  at 
a  point  most  remote  from  the  hollow  but  just  in  place  to  cross 
Lick  l^ranch.  It  is  clearly  apparent  that  the  parties  meant 
to  reach  the  survey  directly  from  the  mouth  of  the  hollow 
and  to  be  guided  by  that  survey  to  a  point  beyond  Lick 
Branch.  We  can  not  believe  that  they  meant  to  go  wander- 
ing in  the  mountains,  far  from  the  survey  which  they  plainly 
indicated  must  be  reached  from  the  mouth  of  Mill  Hollow. 

The  situation  and  circumstances  surrounding  the  grantor 
at  the  time  of  the  conveyance  negative  any  intention  to  convey 
any  such  boundary  as  would  be  included  by  running  up  the 
hollow  to  its  head  and  supplying  the  long  line  to  the  north. 
It  must  be  conceded  that  he  did  not  own  that  which  is  thus 
taken  in  from  outside  the  Peery  survey.  It  is  to  be  assumed 
that  he  meant  to  act  fairly  with  the  grantees  and  to  convey 
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only  land  which  belonged  to  him.  In  the  absence  of  plain 
intent  to  do  otherwise,  we  can  not  impute  dishonesty  to  him 
in  the  conveyance  of  land  beyond  his  actual  bounds.  That  he 
was  only  endeavoring  to  convey  from  what  had  been  conveyed 
to  him  by  Peery  and  others  is  clear,  from  his  situation  as  a 
land  owner  at  the  time.  Indeed  the  description  in  his  deed, 
mistaken  though  it  is,  indicates  the  same  thing,  when  com- 
pared  with  the  survey  map  before  us. 

Further,  there  were  subsequent  acts  of  the  parties  in  living 
under  the  deed,  which  put  a  practical  construction  on  its 
meaning  as  to  the  boundary  conveyed.  Prom  acts  of  both 
the  grantor  and  the  grantees  under  it,  we  must  know  that 
they  never  understood  it  as  conveying  a  boundary  that  in- 
cluded land  south  of  the  Peery  survey  mentioned  in  it.  The 
grantor,  soon  after  making  the  conveyance,  bought  from  Say- 
ers  land  extending  over  Mill  Hollow.  Would  he^  have  dealt 
with  an  adverse  claimant  if  he  had  theretofore  claimed  to 
own  land  on  all  one  side  of  the  hollow  to  its  head,  and  had 
conveyed  the  same^to  others  with  warranty  of  title?  More- 
over, it  appears  that  Madison  Farley,  the  husband  and 
father  of  the  grantees  in  the  deed  from  Beavers,  in  two  years 
after  the  conveyance  purchased  the  forty  acres  from  Savers 
and  took  title  thereto  in  the  name  of  another  infant  daughter, 
Matilda.  The  deed  from  Sayers  describes  the  forty  acre  tract 
as  adjoining  the  lands  which  Mary  and  Sarah  Jane  Farley 
had  bought  from  Beavers.  The  Farleys  were  all  living  to- 
gether as  a  family  on  the  Beavers  tract.  The  forty  acre  tract 
lay  opposite  their  front  door.  Would  Madison,  the  husband 
and  father,  acting  for  the  family,  have  bought  for  one  infant 
daughter  land  understood  to  be  in  the  bounds  of  that  already 
owned  by  his  wife  and  another  infant  daughter!  For  Mar>' 
and  Sarah  Jane  Farley,  the  grantees  of  Beavers,  he  under- 
stood and  accepted  the  lines  of  the  Beavers  deed  as  we  have 
construed  the  description  therein.  And  conveyances  after- 
wards made  by  Mary  and  Sarah  Jane  Farley  show  that  they 
understood  the  description  not  to  include  the  forty  acre  tract. 

Indicative  also  that  Beavers,  the  grantor,  did  not  mean  to 
include  land  between  the  hollow  and  the  Peery  survey,  is  the 
matter  of  acreage.  His  deed  calls  for  reasonable  approxima- 
tion to  one  hundred  acres.    That  amount  is  found  within  the 
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survey  from  which  we  perceive  he  only  meant  to  convey.  To 
include  the  outside  boundary  is  to  increase  the  acreage  called 
for  in  the  deed  more  than  fifty  per  cent.  ''Where  the 
description  of  land  by  monuments,  distances  or  otherwise  is 
vague  and  indefinite,  by  reason  of  conflicting  lines  or  omis- 
sion of  a  line,  or  from  any  other  cause,  the  statement  of  the 
acreage  is  an  essential  part  of  the  description.''  Smith  v. 
Owens,  63  W.  Va.  60. 

The  forty  acre  tract  is  distinct  and  separate  from  the  land 
which  Beavers  conveyed  to  Mary  and  Sarah  Jane  Farley. 
This  smaller  tract,  now  owned  by  Harman  through  con- 
veyances from  Matilda  Farley,  is  not  within  the  bounds  of 
the  one  hundred  acre  tract,  and  Harman  is  entitled  to  re- 
deem it. 

It  is  submitted  that  the  forty  acre  tract,  even  if  not  in- 
cluded within  the  bounds  of  the  other  tract,  is  now  owned  by 
the  Virginia-Pocahontas  Coal  Company  through  a  tax  deed 
based  on  a  delinquent  sale  in  the  name  of  Elizabeth  Farley. 
That  tax  deed  purports  not  to  convey  the  forty  acre  tract, 
but  an  undivided  third  interst  in  the  one  hundred  acre  tract. 
Besides,  it  is  totally  void.  We  so  held  in  Caretta  Railway 
Co.  V.  Fisher  et  al.,  supra. 

Wherein  the  decree  adjudges  the  boundaries  of  the.  one 
hundred  acre  tract  to  be  indicated  on  the  Rawie  map  by  the 
letters  KLMIXRWNOFKand  denies  to  Harman 
redemption  of  the  forty  acre  tract  as  indicated  on  the  map 
by  the  letters  JGCDTSQJ,  it  will  be  reversed,  and 
such  decree  as  the  circuit  court  should  have  entered  in  the 
premises  will  now  here  be  made.  That  decree  will  be  that 
the  one  hundred  acre  tract  conveyed  by  Preston  Beavers  to 
j\Iary  and  Sarah  Jane  Farley,  on  February  4,  1880,  includes 
none  of  the  land  indicated  on  the  map  by  the  letters  J  G  C  D 
T  S  Q  J,  and  that  Harman  may  redeem  the  latter  upon  the 
payment  of  the  taxes  and  dues  properly  chargeable  against 
the  same.  And  the  cause  will  be  remanded  with  direction  to 
ascertain  the  amount  he  should  pay  and  to  decree  a  redemption 
of  the  land  in  his  favor  when  he  shall  have  paid  the  amount 
necessary  thereto. 

Reversed,  and  remanded,  ivith  directions, 
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CHARLESTON. 

State  ex  rel,  Meeks  v.  Morris,  Judge. 
Submitted  May  18,  1915.    Decided  June  15,  1915. 

Insane  Persons — Appointment  of  Committee — Concurrent  Jurisdiction — 

Validity  of  Statute. 

Section  34,  chapter  58,  Code  (1913),  serial  section  3359,  is  a  cod- 
stitutional  statute,  has  not  been  repealed,  and  vests  in  the  circuit 
courts  concurrent  jurisdiction  with  the  county  courts  in  the  matter 
of  appointing  committees  for  persons  determined  by  said  circuit 
court  to  be  insane. 

(Lynch,  Judge,  absent.) 

Mandamus  by  the  State,  on  the  relation  of  ]M.  A.  Meeks, 
against  P.  D.  Morris,  Judge. 

Writ  awarded. 

J.  M.  Foster,  for  petitioner. 

Jackson  V.  Blair  and  A.  P.  McCue,  for  respondent. 

Williams,  Judge: 

Relator's  petition  to  the  circuit  court  of  Doddridge  county, 
praying  for  the  appointment  of  a  committee  for  his  father, 
Hezekiah  ]\Ieeks,  alleged  to  be  insane,  having  been  dismissed 
on  the  sole  ground,  as  shown  by  the  order  of  dismissal,  that 
the  circuit  court  did  not  have  original  jurisdiction  in  the 
matter,  he  has  applied  to  this  court  for  a  writ  of  mandamus 
to  compel  the  Honorable  P.  D.  Morris,  judge  of  said  court, 
to  entertain  his  petition  and  proceed  to  final  judgment 
thereon.  Due  notice  of  the  filing  of  the  petition  had  been 
given. 

A  motion  to  quash  the  alternative  writ  presents  the  ques- 
tion, whether  circuit  courts  have  concurrent  jurisdiction  with 
county  courts  in  the  matter  of  appointing  committees  for  in- 
sane persons.  Relator  relies  on  Sec.  34,  Ch.  58,  Code  (1913), 
as  conferring  such  jurisdiction.  That  it  was  the  legislative 
purpose,  by  the  enactment  of  that  statute,  to  confer  such  juris- 
diction on  circuit  courts  is  clear.  But  counsel  for  respondent 
contends  (1)  that  the  statute  is  unconstitutional;  and,  (2), 
whether  constitutional  or  not,  that  it  has  been  repealed.    He 
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insists  that  Sec.  24,  Art.  VIII  of  the  Constitution,  prescnib- 
ing  the  jurisdiction  of  county  courts,  is  exclusive  and  con- 
fines all  original  jurisdiction,  in  the  matter  of  probate  of 
wills,  appointment  of  administrators,  committees,  etc.,  to  that 
court.  The  particular  language  of  that  section  relied  on  is 
as  follows:  '*They  (county  courts)  shall  have  jurisdiction  in 
all  matters  of  probate,  the  appointment  and  qualification  of 
personal  representatives,  guardians,  committees,  curators,  and 
the  settlement  of  their  accounts,  and  in  all  matters  relating 
to  apprentices."  He  emphasizes  the  words,  '* jurisdiction  in 
all  matters".  But  those  words  do  not  necesi^rily  mean 
exclusive  jurisdiction  in  all  matters ;  and,  considering  them  in 
connection  with  other  provisions  of  the  Constitution,  we  do 
not  think  they  can  properly  be  so  construed.  The  county 
courts  may  have  jurisdiction  in  all  the  matters  enumerated, 
and  yet  other  courts  have  concurrent  jurisdiction  in  the  same 
matters.  Concurrent  and  original  jurisdiction  in  the  circuit 
courts,  is  not  incompatible  or  inconsistent  with  jurisdiction  in 
the  county  courts.  ''Jurisdiction  in  all  matters,"  does  not 
mean  all  jurisdiction,  or  exclusive  jurisdiction,  in  such  mat- 
ters. That  section  of  the  constitution  does  not  confine  the 
jurisdiction  to  the  county  courts  nor  limit  the  power  of  the 
legislature  to  confer  original  jurisdiction  in  the  same  matters 
upon  the  circuit  courts.  That  the  f ramers  of  the  constitution 
did  not  so  intend,  is  further  shown  by  the  last  clause  of  Sec. 
12,  Art.  VIII,  defining  the  jurisdiction  of  the  circuit  courts. 
The  concluding  clause  of  that  section  is  as  follows:  ''They 
(circuit  courts)  shall  also  have  such  other  jurisdiction, 
whether  supervisory,  original,  appellate,  or  concurrent  as  is 
or  may  be  prescribed  by  law.  Here  is  express  constitutional 
authority,  even  if  such  were  necessary,  to  the  legislature  to 
vest  jurisdiction  in  the  circuit  courts  in  such  other  matters, 
not  enumerated  in  the  constitution,  or  expressly  limited  by  it 
to  some  other  tribunal.  Appellate  jurisdiction  of  circuit 
courts  is  not  incompatible  with  their  original  jurisdiction  in 
the  same  matter.  There  being  no  constitutional  inhibition 
upon  the  legislature,  forbidding  its  vesting  jurisdiction  in 
such  matters  in  the  circuit  courts,  it  has  the  power  either  to 
confer  exclusive  jurisdiction  to  appoint  committees  for  -in- 
sane persons  upon  the  county  courts,  or  to  vest  both  county 
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anj^  circuit  courts  with  concurrent  jurisdiction  in  that  re- 
spect; and,  in  its  wisdom  it  has  seen  fit  to  confer  concurrent 
jurisdiction  on  both  courts. 

The  case  of  Stone  v.  Simmons,  56  W.  Va.  89,  is  cited  in 
support  of  the  contention,  that  the  statute,  Sec.  34,  Ch.  58,  is 
unconstitutional.  We  do  not  so  interpret  that  decision.  That 
case  involved  the  question  of  the  jurisdiction  of  the  circuit 
court  to  enjoin  proceedings,  instituted  in  the  county  court 
to  revoke  letters  of  administration  which  had  been  previously 
granted  by  the  last  named  court  to  another,  and  to  permit 
the  petitioner,  who  was  the  executor  named  in  the  will,  to 
qualify  as  such.  Judge  McWhorter's  opinion  does  not  dis- 
cuss the  constitutional  question,  but  deals  exclusively  with 
the  statute  law  on  the  subject,  and  holds  that  chapter  136, 
Acts  of  1872-3,  conferring  on  the  circuit  courts  concurrent 
jurisdiction  with  the  county  courts,  **in  all  matters  of  pro- 
bate of  wills,  the  appointment  and  qualification  of  personal 
representatives,  guardians,  committees  and  curators  and  the 
settlement  of  their  accounts,'*  was  repealed  by  chapters  68 
and  84  of  the  Acts  of  1882,  amending  chapters  87  and  77  of 
the  Code.  No  reference  is  made  to  Sec.  34,  Ch.  58,  Code,  on 
which  relator  relies.  That  section  is  an  old  statute,  adopted 
from  the  code  of  Virginia.  See  Code  of  Virginia  (1860), 
Sees.  51.  52  and  53,  Ch.  85.  It  appears  in  the  code  of  West 
Virginia,  (1868),  as  Sec.  38,  Ch.  58;  and  has  continued  ever 
rince  to  be  published  as  a  statute  of  this  state,  without  modi- 
fication, except  as  to  the  notice  now  provided,  which  was  in- 
corporated into  it  in  1882,  when  it,  together  with  certain 
other  sections  of  chapter  58,  was  amended  and  reenacted. 
See  Acts  1882,  Ch.  67.  Although  the  opinion  in  Stone  v. 
Simmons,  supra,  decides  that  the  enactment  of  chapters  68 
and  84,  Acts  1882,  amending  chapters  77  and  87  of  the  Code, 
repealed  chapter  136,  Acts  1872-3,  it  did  not  decide  that  Sec. 
34,  Ch.  58,  Code,  was  thereby  repealed.  Nor  does  that  result 
necessarily  follow ;  because,  at  the  same  session  of  the  legisla- 
ture at  which  chapters  87  and  77  of  the  Code  were  so  amended 
as  to  repeal  chapter  136,  Acts  1872r3,  another  act  was  passed, 
amending  and  reenacting  Sec.  38,  Ch.  58,  which  is  now  Sec. 
34  of  that  chapter.  See  Acts  1882,  Ch.  67.  But  even  though 
it  may  have  been  repealed  by  the  same  legislation  that  re- 
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pealed  chapter  136,  Acts  1872-3,  a  question  we  do  not  decide, 
it  was  again  reenacted  in  1889  by  chapter  19,  Acts  1889, 
amending  and  reenacting  the  whole  of  chapter  58  of  the  Code  j 
and  it  is  not  claimed  that  there  has  been  any  legislation  since 
that  time  which  has  effected  a  repeal  of  it.  Our  conclusion, 
therefore,  is  that  Sec.  34,  Ch.  58,  Code,  (1913),  is  a  constitu- 
tional statute  and  has  not  been  repealed.    The  writ  is  awarded. 

Writ  awarded^ 


CHARLESTON. 

Egerton  v.  Flesher  et  al.  ^    ^  ' 
♦•  • 

Submitted  May  5,  1915.    Decided  June  15,  1915. 

1.  Ferries — AppUcaiion  to  Establish — Public  Need — Discretion, 

Upon  an  application  to  a  county  court  to  establish  a  third  ferry, 
where  there  are  already  two  ferries  serving  the  same  public,  the 
imperative  public  need  for  such  additional  ferry,  and  not  the  private 
ends  of  the  promoters,  or  their  selfish  desires  to  absorb  the  business 
of  one  or  both  of  the  other  ferries,  should  control  the  sound  discre- 
tion of  the  court  in  refusing  or  granting  such  franchise,     (p.  522). 

2.  Same — Establishment — Discretion — Evidence. 

Applying  this  rule,  the  facts  established  by  the  evidence  in  this 
case  did  not  warrant  the  action  of  the  county  court  in  establishing 
such  third  ferry,     (p.  523). 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Cabell  County. 
Action  by  W.  A.  Egerton  against  B.  T.  Flesher  and  others. 
Judgment  for  plaintiff,  and  defendants  bring  error. 

•  Reversed  and  rendered. 

Neal  d'  Strickling  and  Campbell,  Brown  &  Davis,  for  plain- 
tiffs in  error. 

Williams,  Scott  &  Lovett  and  Geo,  8,  Wallace,  for  defend- 
ant in  error. 

MHiLiER,  Judge: 

By  its  judgment  of  March  11,  1914,  complained  of,  the 
circuit  court  of  Cabell  County,  upon  an  appeal  by  defendants, 
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affirmed  the  final  judgment  or  order  of  the  county  court,  pro- 
nounced on  June  12,  1913,  establishing  on  the  application  of 
plaintiflf  a  ferry  from  a  point  on  the  Ohio  River  at  or  near 
the  foot  of  Sixteenth  Street,  in  the  City  of  Huntington,  West 
Virginia,  to  a  point  nearly  opposite  on  the  river  bank  in 
Lawrence  County,  Ohio. 

The  defendants,  B.  T.  Flesher  and  Mary  A.  Flesher,  hus- 
band and  wife,  who  owned  and  had  operated  successfully, 
since  the  year  1901,  another  ferry,  below  the  proposed  ferry, 
and  from  a  point  on  said  river,  at  or  near  the  foot  of  Tenth 
Street,  in  said  city,  to  a  point  opposite  on  the  Ohio  side  and 
near  the  mouth  of  Symmes  Creek,  were  admitted  as  defend- 
ants and  resistants  to  the  granting  of  the  proposed  franchise ; 
and  deeming  themselves  aggrieved  by  the  adverse  judgments 
of  the  county  court  and  of  the  circuit  court  upon  their  appeal 
have  brought  the  case  here  for  review,  on  writ  of  error 
awarded  them  on  their  petition  assigning  error. 

The  record,  very  voluminous,  shows  that  at  the  time  of 
plaintiff's  application  there  were  already  established  and  in 
operation  within  the  corporate  limits  of  said  city,  besides  ap- 
pellants' ferry  at  the  foot  of  Tenth  Street,  a  ferry  at  Central 
City,  and  about  two  miles  below  their  ferry ;  another  above  it 
at  the  foot  of  Twenty  Sixth  Street,  and  another  some  three 
miles  still  farther  up  the  river  and  known  as  the  Guyandotte 
or  Proctorville  ferry.  It  is  claimed,  also,  that  there  are  two 
or  throe  other  ferries  at  other  intermediate  points,  some,  if 
not  all  of  which  are  operated  for  carrying  passengers  only. 
The  evidence  also  shows  a  turnpike  road  paralleling  the  Ohio 
River  on  the  Ohio  side,  and  connecting  all  these  ferries. 

The  testimony  also  shows  that  at  least  sixty  per  cent,  of  the 
patronage  of  appellants'  ferry  comes  from  the  Symmes  Creek 
valley;  that  the  people  inhabiting  that  valley  are  principally 
engaged  in  truck  farming  and  fruit  raising,  and  that  con- 
siderable tobacco  is  also  raised  there,  and  that  a  large  part 
of  those  products  find  an  outlet  by  way  of  the  roads  lead- 
ing up  this  valley  and  over  the  ferries  at  Tenth  and  Twenty 
Sixth  Streets,  and  ready  market  in  the  City  of  Huntington, 
where  there  are  also  cold  storage  houses.  The  principal  road 
up  the  Symmes  Creek  valley  follows  the  creek,  and  is  called 
the  Eaton  turnpike,  the  general  trend  thereof  being  north 
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and  south,  but  when  at  a  point  within  about  a  half  a  mile 
from  the  Ohio  River  the  road  forks,  one  fork  going  directly 
to  the  river,  and  to  a  point  directly  opposite  the  foot  of  said 
Sixteenth  Street,  the  location  of  the  proposed  ferry,  the  other 
following  the  course  of  the  creek  and  with  it  paralleling  the 
Ohio  River  in  a  southwesterly  direction  and  then  making  a 
sharp  bend  in  a  southeasterly  direction  and  coming  to  the 
Ohio  River  almost  opposite  appellants'  ferry,  and  a  distance 
of  about  a  mile  and  a  half  from  the  forks*  of  the  road.  The 
point  at  which  the  first  prong  of  this  road  reaches  the  river 
is  about  equidistant  between  appellants'  ferry  and  the  ferry 
:at  Twenty  Sixth  Street,  and  the  natural  result  wolild  be  to 
divide  about  equally  between  these  two  ferries  the  patronage 
from  the  Symmes  Creek  valley,  for  the. evidence  is  that  the 
road  by  way  of  the  creek  valley  on  account  of  its  condition  is 
not  much  used.  Moreover,  the  evidence  shows  that  besides 
what  patronage  the  Symmes  Creek  valley  furnishes  the 
Twenty  Sixth  Street  ferry  that  ferry  is  patronized,  or 
naturally  should  be,  by  the  people  living  on  the  Greasy  Ridge 
road  running  up  from  the  Ohio  River  between  Bear  Creek 
tind  Bent  Creek,  and  which  naturally  would  not  go  to  the 
appellants'  ferry. 

With  these  natural  conditions  obtaining  on  both  sides  of 
the  river  and  about  equally  divided  between  these  two  ferries, 
the  plaintiff  and  petitioner  proposes  to  establish  and  the 
county  court  by  its  judgment,  so  affirmed  by  the  circuit  court, 
has  undertaken  to  establish  a  ferry  at  the  foot  of  Sixteenth 
Street,  and  directly  opposite  the  point  where  the  first  branch 
of  the  road  up  the  Symmes  Creek  valley  intersects  the  turn- 
pike along  the  river. 

On  the  trial  before  the  county  court  the  applicant  proposed 
and  was  permitted  to  show  in  evidence  what  purported  to 
be  a  contract  in  writing  between  the  Central  Ferry  Company, 
a  corporation,  owning  and  operating  the  Twenty  Sixth  Street 
ferry,  signed  on  behalf  of  this  company  by  W.  E.  Neal,  its 
president,  and  by  three  persons,  represented  as  owning  a 
majority  of  the  stock  of  the  company,  as  parties  of  the  first 
part,  and  the  plaintiff  or  applicant,  as  party  of  the  second 
part,  and  whereby  in  effect  the  Central  Ferry  Company,  and 
the  three  stockholders  named,  proposed,  that  Egerton  should 
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proceed  to  acquire  the  franchise  for  the  ferry  at  Sixteenth 
Street,  transfer  it  and  the  land  acquired  therefor  to  this 
corporation,  and  that  in  consideration  thereof  the  ferry  com- 
pany should  issue  additional  stock  and  give  Egerton  or  his 
assignee  the  right  to  subscribe  for  said  issue,  or  any  part 
thereof,  and  pay  out  of  said  subscription  the  cost  of  securing 
the  license  or  franchise  and  all  permits,  leases,  etc.,  incurred 
by  him,  and  the  cost  and  expense  of  removing  the  boat,  equip- 
ment and  tackle,  then  owned  by  the  Central  Ferry  Company, 
from  Twenty  Sixth  Street  to  said  Sixteenth  Street,  the  same 
to  be  there  operated  under  the  franchise  so  to  be  obtained 
by  the  said  company,  and  the  ferry  at  Twenty  Sixth  Street 
to  be  thereafter  abandoned.  Other  details  of  the  contract 
are  unimportant  in  the  consideration  of  this  case. 

The  record  shows  that  the  principal  object  of  Egerton  in 
seeking  the  establishment  of  the  additional  ferry  at  Sixteenth 
Street  was  to  exploit  and  develop  a  tract  of  land  owned  by 
him  and  associates  in  Ohio,  immediately  opposite  the  foot  of 
Sixteenth  Street,  and  that  to  this  end  it  was  thought  neces- 
sary, in  order  to'  establish  a  successful  ferry,  to  consolidate 
with  it  the  Twenty  Sixth  Street  ferry,  which  the  evidence 
shows  had  been  run  at  a  loss,  or  at  least  unsuccessfully,  and 
also  as  far  as  possible  to  absorb  the  business  and  patronage 
which  would  naturally  go  to  appellants'  ferry,  and  which  for 
many  years  has  been  successfully  operated  and  managed,  and 
in  the  main,  so  far  as  the  record  shows,  to  the  satisfaction  of 
the  public  generally.  There  is  a  question  made  as  to  the 
validity  of  the  alleged  contract.  The  evidence  tends  to  show 
that  there  was  no  meeting  of  the  stockholders  authorizing  it; 
but  that  the  three  stockholders  signing  the  contract  o\vned  a 
majority  of  the  stock  of  the  ferry  company,  and  had  obligated 
themselves  thereby  to  vote  their  stock  and  vote  in  the 
directors'  meeting  so  as  to  accomplish  the  objects  of  said  con- 
tract. Whether  said  contract  be  valid  or  not,  on  grounds  of 
public  policy  or  otherwise,  is  a  question  not  necessary  to  be 
decided  for  the  purposes  of  this  case. 

In  the  case  here,  as  in  all  cases  of  like  character,  the* 
principal  question  for  determination  within  the  sound,  but 
not  arbitrary,  discretion  of  the  county  court,  is  the  impera- 
tive public  need  for  the  additional  ferry,  for  if  there  be  no* 
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such  need  our  decisions  hold  such  additional  ferry  should  not 
be  established.  The  public  need  therefor,  and  not  the  private 
ends  of  the  promoters,  or  their  selfish  desires  to  absorb  the 
successful  and  prosperous  business  of  another  ferry,  should  be 
the  guiding  star  in  all  such  cases.  Ferry  Co,  v.  Russell,  52 
W.  Va.  356 ;  WUliamson  v.  Hays,  25  W.  Va.  609. 

To  bring  his  case  within  these  well  established  and  recog- 
nized rules  plaintiff  undertook  the  burden  of  showing,  not- 
withstanding the  conditions  already  described  and  proven, 
that  appellants  were  unable,  or  at  least  had  failed  to  take 
care  of  the  public  business  offered  them,  and  that  because  of 
this  there  was  necessity  for  the  proposed  ferry.  But  in  this 
we  do  not  think  he  has  succeeded.  The  sum  of  all  the  evi- 
dence of  the  numerous  witnesses  examined  on  this  subject  is 
this,  that  during  certain  months  in  the  year,  when  the  crops 
are  being  harvested  and  marketed,  there  has  been  in  the  early 
morning  hours  a  congestion  of  business  at  appellants'  ferry, 
delaying  patrons  in  getting  over  the  river  at  from  half  an 
hour  to  an  hour  and  a  half.  Some  of  the  witnesses  say  that 
they  have  seen  as  high  as  from  fifteen  to  twenty-seven  wagons, 
in  the  early  morning  before  the  ferry  started,  waiting  to  get 
across,  but  none  of  the  evidence  shows  that  any  such  condi- 
tion ever  occurred  at  any  other  time  of  the  dav.  This  con- 
gestion,  the  evidence  shows,  was  due  to  the  fact  that  these 
market  people,  some  of  them,  would  leave  their  homes  as 
early  as  eleven  o'clock  the  night  before,  and  reach  the  ferry 
at  very  early  hours  of  the  morning,  in  order  to  gain  some 
advantage  of  their  competitors,  in  getting  over  the  river.  The 
evidence  shows  clearly  that  appellants'  boat  was  well  manned 
and  well  equipped;  that  the  boat  had  a  capacity  of  seven  to 
eight  wagons  or  vehicles,  and  that  a  round  trip  could  be  made 
in  from  ten  to  fifteen  minutes,  and  that  three  quarters  of  an 
hour  or  at  the  outside  an  hour  would  then  be  necessary  to  put 
all  over  the  river.  Besides,  there  was  the  ferry  at  Twenty 
Sixth  Street,  as  easily  reached  by  the  short  branch  of  the 
Eaton  turnpike  as  appellants'  ferry,  to  relieve  all  such  con- 
gestion. But  as  noted  the  evidence  tends  to  show  the  ferry  at 
Twenty  Sixth  Street  was  poorly  and  unsuccessfully  operated 
from  a  financial  standpoint ;  that  no  dividends  had  ever  been 
paid  to  the  stockholders,  and  that  at  the  time  of  the  trial 
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of  this  case  the  ferry  boat  seems  to  have  been  beached  by  the 
high  water,  and  that  the  owners  were  then  engaged  in  trjdng 
to  get  it  back  into  the  river. 

Assuming  that  there  may  have  been  these  slight  congestions 
in  the  business,  and  that  the  public  might  to  some  extent  be 
convenienced  by  another  ferry  at  Sixteenth  Street,  these  are 
not  the  only  elements  to  be  considered  in  determining  the 
question  of  the  imperative  public  need.  The  public  is  con- 
cerned also  in  the  financial  success  of  the  owners  and  oper- 
ators of  the  ferries,  for  without  this  they  could  not  long  hold 
out  in  giving  any  public  service.  If  one  ferry  can  hold  and 
serve  better  than  two,  the  public  interests  would  be  better  sub- 
served by  the  one,  than  to  divide  the  business  with  another, 
and  neither  be  able  because  of  want  of  sufficient  financial  sup- 
port to  serve  the  public  well.  We  know  from  this  record  that 
the  Twenty  Sixth  Street  ferry  had  been  a  financial  failure, 
notwithstanding  its  ability  to  draw  from  the  Symmes  Creek 
valley,  and  from  the  territory  east  of  it  not  tributary  to 
appellants*  ferry. 

On  the  trial  appellants  exhibited  their  books  and  vouchers, 
in  connection  with  a  comprehensive  tabulated  statement,  show- 
ing in  accurate  figures  the  results  of  their  business,  by  periods 
of  four  years,  and  for  the  whole  time,  from  1901  to  1912,  in- 
clusive, and  although  they  offered  this  testimony,  and  offered 
their  books  and  vouchers,  they  were  not  questioned  upon  the 
subject  by  plaintiff  or  his  counsel,  or  otherwise,  and  there  can 
be  no  question  about  the  verity  of' these  statements  and  the 
books  and  papers  back  of  them.  These  figures  show  in  round 
numbers  an  original  capital  investment  of  $15,000.00.  For 
the  first  four  years,  the  gross  receipts  were,  $23,701.45;  gross 
expenses,  $15,162.17;  net  proceeds,  $8,539.28,  or  an  annual 
net  income  of  $2,134.82;  for  the  following  four  years,  the 
gross  receipts  were,  $32,965.15;  gross  expenses,  $18,695.20; 
net  proceeds,  $14,269.95,  or  an  annual  income  of  $3,567.48, 
and  for  the  last  quadrennial,  the  gross  receipts  were,  $32.- 
471.09;  gross  expenses,  $24,040.69;  net  proceeds,  $8,430.40,  or 
an  annual  net  income  of  $2,107.60.  It  thus  appears  that  dur- 
ing this  last  quadrennial  the  gross  receipts  fell  off  several 
hundred  dollars,  and  the  gross  expenses  increased  several 
thousand  dollars,  and  that  the  net  annual  income  decreased 
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$1,459.88.  These  figures  show  great  fluctuation  in  annual 
receipts  and  expenses,  and  also  as  compared  by  quadrennial 
periods.  During  some  years  the  expenses  were  greatly  in- 
creased by  the  necessity  of  docking  and  repairing  the  boat. 

As  already  noted,  the  evidence  tends  to  show,  it  does  show 
to  our  satisfaction,  that  sixty  per  cent,  of  appellants*  business 
comes  from  the  Symmes  Creek  valley,  and  it  is  fair  to  assume, 
we  think,  from  the  evidence,  that  if  the  proposed  ferry  is 
located  and  operated  successfully,  it  will  at  least  divide  the 
present  patronage  of  the  appellants'  ferry.  This  would  take 
away  from  it  about  one  third  of  its  entire  patronage.  Using 
the  figures  covering  the  last  quadrennial  for  illustration,  this 
would  reduce  the  gross  receipts  to  $21,000.00,  in  round  num- 
bers, and  assuming  that  the  expenses  would  remain  the  same, 
and  we  can  see  no  reason  why  they  should  be  reduced,  the 
result  would  be  a  net  loss  to  appellants,  in  round  numbers  of 
$2,000.00,  for  that  period.  Appellants  undertook,  but  were 
not  permitted  to  show  in  evidence,  and  plaintiff  did  not  under- 
take to  show,  the  result  of  the  business  of  the  ferry  at  Twenty 
Sixth  Street.  According  to  our  decisions  this  was  a  proper 
subject  of  inquiry,  on  the  question  of  the  imperative  public 
need,  but  in  the  case  at  bar  we  think  the  error  was  harmless, 
because  in  our  view  of  the  case  the  petitioner  has  wholly  failed 
to  show  any  imperative  public  need  for  the  additional  ferry. 
That  it  might  serve  well  his  private  ends  and  needs  may  be 
granted ;  that  the  public  might  be  to  some  extent  convenienced 
by  the  proposed  ferry  may  be  assumed,  but  these  are  un- 
controlling  considerations.  The  imperative  public  need  must 
furnish  the  foundation  for  action,  and  we  find  no  such  public 
need  evidenced  by  the  record.  Appellants'  ferry  is  well 
located  with  reference  to  the  busines  center  of  the  City  of 
Huntington,  and  the  evidence  shows  that  they  have  made 
application  to  the  county  court  for  the  establishment  of  night 
rates,  and  propose  to  operate  the  ferry  in  the  night  time  so 
as  to  relieve  the  congestion  of  the  early  morning  hours  during 
the  harvest  months.  Why  they  have  applied  for  night  rates, 
as  they  explained,  was  that  the  income  would  be  small,  and  the 
expenses  naturally  as  great  as  for  operating  the  ferry  in  the 
day  time,  and  their  evidence  is  that  at  best  the  night  opera- 
tion will  be  at  a  loss  to  them.     Increased  population  on  the 
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Ohio  side  of  the  river  was  also  relied  on;  but  the  last  census 
showed  an  actual  decrease  of  several  hundred  in  the  popula- 
tion in  Lawrence  County,  as  compared  with  the  last  preced- 
ing census,  and  an  increase  only  of  four  or  five  hundred  in 
the  township  immediately  opposite  the  City  of  Huntington. 
Alleged  increase  in  agricultural  products  was  also  relied  on; 
but  neither  increased  population  nor  increased  products  seem 
to  have  increased  the  income  at  appellants'  ferry  during  the 
last  preceding  quadrennial ;  on  the  contrary,  as  we  have  seen, 
there  was  a  considerable  falling  oflf  in  the  gross  receipts  as 
compared  with  the  preceding  four  years. 

Our  conclusion  from  the  whole  evidence,  which  we  will  not 
undertake  to  detail,  is  that  the  plaintiff  and  petitioner  has 
wholly  failed  to  show  any  imperative  public  need  for  the 
proposed  ferry,  and  we  are  of  opinion,  upon  the  principles 
enunciated  in  the  two  cases  cited,  to  reverse  the  judgment  of 
the  circuit  court,  and  to  enter  here  such  judgment  as  we  think 
that  court,  should  have  pronounced,  reversing  the  judgment 
of  the  county  court,  and  dismissing  the  application  of  the 
plaintiff  to  establish  such  proposed  ferry,  and  the  judgment 
here  will  go  accordingly. 

Reversed  and  rendered. 


CHARLESTON. 

Karr  v.  Baltimore  &  Ohio  Railroad  Co. 
Submitted  May  12, 1915.    Decided  June  15,  1915. 

1.     Commerce — Interstate    Shipment — Operation     of    Hepburn     Act — 

Pleading, 

The  act  of  Congress  known  as  the  Hepburn  act,  imposing  liability 
upon  the  initial  carrier,  when  engaged  in  interstate  commerce,  *'£or 
any  loss,  damage  or  injury"  to  an  interstate  shipment  *' caused  by 
it  or  by  any  common  carrier,  railroad  or  transportation  company  to 
which  such  property  may  be  delivered  or  over  whose  lines  it  may 
pass",  supersedes  the  common  law  rule  regarding  negligent  delay 
in  the  transportation  of  live  stock;  and  its  provisions  may  be  in- 
voked, when  the  proof  shows  its  applicability,  though  not  averred 
in  any  pleading  filed  in  the  case.     (p.  528). 
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2.  Evidence — Dedaraiums  of  Agent — AdmissibUity. 

Proof  of  the  acts  and  declarations  of  an  agent,  made  in  the  course 
of  employment  and  relating  to  transactions  in  which  he  is  engaged, 
is  competent  evidence  against  the  principal,     (p.  530). 

3.  Trial — Instructiorus — Inapt  Phraseology— Construing  Together. 

If  when  considered  together  instructions  state  the  law  of  the  case, 
and  are  not  palpably  inconsistent  or  misleading,  mere  inaptness  of 
phraseology  does  not  necessarily  vitiate  any  ote  instruction,  (p. 
529). 

Error  to  Circuit  Court,  Mason  County. 

Action  by  J.  J.  Karr  against  the  Baltimore  &  Ohio  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Affirmed. 

Rankin  ^iley,  for  plaintiff  in  error. 

B.  II.  Blagg  and  Somerville  rf*  SomervUle,  for  defendant  in 
error. 

Lynch,  Judge: 

As  grounds  for  reversal  of  a  judgment  recovered  by  plain- 
tiff in  assumpsit  for  damages  occasioned  by  delay  in  the  trans- 
portation of  39  cattle  and  19  hogs  from  Mason  City  to  Pitts- 
burgh, a  distance  of  225  miles,  defendant  assigns  insufficiency 
of  the  evidence  and  misdirection  of  the  jury. 

The  shipment  was  consigned  to  commission  merchants  for 
sale  at  the  Union  Stock  Yards  on  Monday,  November  20,  1911, 
that  being  the  only  regular  market  day  for  cattle  that  week. 
The  train  carrying  the  stock  was  the  regular  weekly  stock 
train  operated  by  defendant  between  Kenova  and  Pittsburgh. 
It  left  Mason  City  at  9  o'clock  on  Saturday  evening,  Novem- 
ber 18,  and  was  due  to  arrive  at  defendant's  freight  yards 
located  at  Willow  Grove  in  or  near  Pittsburgh  from  2  to  4 
o'clock  the  following  Sunday  afternoon,  whence  cars  contain- 
ing stock  were  transferred  to  the  connecting  carrier  for 
delivery  to  consignees  at  the  Union  Stock  Yards  on  Herr's 
Island.  But  the  train  did  not  reach  Willow  Grove  until  1.35 
o'clock  ^londay  morning,  or  eleven  hours  late;  and,  though 
promptly  delivered  to  the  connecting  carrier,  plaintiff's  stock 
did  not  reach  its  destination  until  after  the  close  of  the  market 
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on  that  day.  Plaintiff,  thus  being  deprived  of  the  benefit  of 
the  regular  market,  was  compelled  to  sell  his  cattle  the  next 
day  upon  an  irregular  market  at  a  sacrifice  in  price,  and  upon 
a  reduced  weight  caused  by  lack  of  the  usual  opportunity  ta 
unload,  feed,  water  and  rest  the  stock. 

This  extraordinary  delay  defendant  did  not  attempt  to  ex- 
plain, but  did  endeavor  to  exonerate  itself  from  liability  by 
proof  tending  to  show  that,  because  of  the  congested  condition 
of  the  market  due  to  an  unusual  number  of  stock  for  sale  on 
that  day,  and  the  absence  of  a  sufficient  opportunity  to 
transfer  and  unload  the  cattle  and  hogs  and  find  pens  for 
them  at  the  stock  yards,  the  loss,  if  any,  suffered  by  plaintiff 
was  not  due  to  the  lateness  of  the  arrival  at  Willow  Grove, 
but  to  other  causes  not  within  defendant's  control. 

Being  in  the  nature  of  a  plea  of  confession  and  avoidance, 
this  defense  can  not  avail  defendant,  for  two  reasons.  First, 
the  delay  in  the  arrival  of  the  shipment  at  defendant's  ter- 
minal was  the  primal  cause  of  the  loss  sustained  by  plaintiff. 
Had  the  shipment  arrived  there  on  or  near  the  usual  hour, 
and  not  eleven  hours  thereafter,  it  would  have  been  delivered 
at  the  stock  yard  relatively  earlier,  for  the  reason  that  stock 
intended  for  sale  on  Mondav  was  transferred  to  the  market 
place  and  unloaded  in  the  order  of  its  arrival  at  the  Pitts- 
burgh junction  of  the  two  railroads,  as  each  initial  carrier 
reports  to  the  terminal  carrier  the  time  of  the  arrival  and 
placement  of  each  stock  train  at  the  junction,  and  **  whatever 
train  reports  first  is  placed  here  to  unload  next".  Other 
stock  shipments  arriving  within  the  eleven-hour  delay  period 
reached  the  stock  yards  and  were  sold  on  the  Monday  market. 
Second,  as  defendant  was  a  common  carrier  engaged  in  inter- 
state commerce,  and  the  stock  an  interstate  shipment,  the 
initial  carrier  was  subject  to  the  provisions  of  the  Hepburn 
act,  imposing  liability  upon  the  intial  carrier  *'for  any  loss, 
damage  or  injury  to  such  property  caused  by  it,  or  by  any 
common  carrier,  railroad  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  lines  it  may 
pass ;  and  no  contract,  receipt,  rule  or  regulation  shall  exempt 
such  common  carrier,  railroad  or  transportation  company 
from  the  liability  hereby  imposed".  4  U.  S.  Comp.  Stat.  1913, 
§8592  (11).     Failure  to  plead  the  act  does  not  prevent  the 
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invocation  of  its  provisions  in  any  case  wherein  they  properly 
apply.  The  act  itself  is  the  law  governing  and  controlling  the 
liability  of  interstate  railroads  as  regards  interstate  ship- 
ments. And  if  from  the  proof  it  appears,  as  it  does  here,  that 
the  carrier  was  engaged  in  interstate  commerce  and  the  ship- 
ment was  an  interstate  shipment,  either  party  may  invoke  the 
benefit  or  protection  of  the  federal  act. 

But,  admitting  the  relevancy  of  the  proof  adduced  by  de- 
fendant and  relied  on  as  exonerating  it  from  liability  on 
account  of  the  delay  in  transportation,  conflicting  as  it  is 
with  evidence  to  the  contrary  introduced  by  plaintiff,  this 
feature  of  the  case  was  fairly  submitted  to  the  trial  jury  upon 
such  testimony,  and  by  an  instruction  virtually  forbidding 
recovery  if  the  delay  in  delivery  ' '  was  occasioned  by  the  con- 
gested condition  at  the  place  of  consignment*'.  Apart  frOm 
anj'^  question  as  to  the  validity  of  the  defense  interposed,  the 
verdict  is  clearly  supported  by  the  weight  of  the  evidence  in- 
troduced upon  the  trial  of  the  case,  deeming  all  of  it  relevant 
to  the  issues  raised  by  the  pleadings. 

But  defendant  vigorously  assails  instruction  number  1 
given  for  plaintiff,  telling  the  jury  that  if  from  the  evidence 
they  believed  defendant  **  failed  to  promptly  transport  and 
deliver"  the  shipment  to  the  consignees  **such  delay  in 
delivery  •  *  is  prima  facie  evidence  of  negligence  upon 
the  part  of  the  defendant  company '\  By  using  the  word 
italicized,  the  instruction  exacts  of  the  carrier  a  duty  in  ex- 
cess of  the  legal  requirement.  Bosley  v.  Hailrond  Co.,  54  W. 
Va.  564,  and  Woodford  v.  Railroad  Co,,  70  W.  Va.  195,  state 
the  true  rule,  and  require  delivery  of  a  stock  shipment  within 
a  reasonable  time.  **What  is  a  reasonable  time  for  trans- 
portation is  a  question  for  the  jury,  depending  upon  the  facts 
and  circumstances  of  each  particular  case,  and  upon  the 
nature  of  the  freight  to  be  carried.  Proof  of  failure  to  deliver 
cattle  at  the  place  of  destination  within  the  usual  schedule 
time  establishes  a  prima  facie  case  of  negligence,  and  makes 
it  incumbent  upon  the  railroad  company  to  justify  the  delay. 
•  •  Live  stock  requires  more  rapid  transportation  than  coal 
or  lumber,  for  instance,  and  it  is  the  duty,  as  well  as  the 
custom,  of  railroad  companies  to  furnish  more  rapid  trans- 
portation for  the  former  than  the  latter."     Standing  alone, 
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the  instruction  given  is  manifestly  erroneous.  The  substitu- 
tion of  the  phrase  ** within  a  reasonable  time"  for  the  word 
'"promptly"  would  have  eliminated  its  objectionable  feature. 
But,  as  two  other  instructions  given  for  plaintiff  and  each  of 
the  four  instructions  given  for  defendant  correctly  define  and 
limit  the  diligence  and  liability  based  on  negligent  delays,  we 
cannot  say  the  first  instruction  was  essentially  prejudicial  or 
misleading.  Instructions  are  to  be  construed  together ;  and  if, 
when  so  considered,  they  are  found  to  be  consistent  and  fully 
state  correct  legal  principles  applicable  to  the  particular  case, 
and  are  not  plainly  misleading,  inaptness  of  phraseology'  will 
not  necessarily  vitiate  a  particular  instruction,  under  the 
more  liberal  rule  declared  in  Neil  v.  Timber  Co,,  84  S.  E.  239. 

The  propriety  and  applicability  of  plaintiff's  instructions  2 
arid  3  are  challenged,  on  the  ground  that  they  improperly 
invoke  the  provisions  of  the  Hepburn  act  quoted.  But,  as  we 
have  seen,  that  act  was  applicable  under  the  proof,  although 
not  specifically  referred  to  except  in  these  two  instructions. 
Nor  does  defendant  now  rely  upon  the  inapplicability  of  that 
statute.  The  charge  limited  the  jury  to  a  consideration  of  the 
evidence,  and  required  them  to  base  their  finding  upon  the 
facts  proved;  and,  as  the  instructions  correctly  stated  the 
law  of  the  case,  they  could  not  have  misled  the  jury  to  defend- 
ant's  prejudice. 

The  statement  of  the  plaintiff  that  Joe  Ruth,  defendant's 
agent  at  ^lason  City,  informed  him  that  the  stock  train  would 
arrive  at  Pittsburgh  ** between  two  and  four  o'clock  Sunday 
evening",  is  made  the  subject  of  complaint  by  a  bill  of  ex- 
ceptions. Defendant  fails  to  point  out,  nor  do  we  perceive, 
in  what  respect  this  testimony  was  incompetent  or  prejudicial. 
^Vhy  may  not  an  agent  in  charge  of  the  shipping  facilities  of 
:a  carrier  impart  information  as  to  matters  presumably  within 
his  knowledge  ?  If  fairly  competent  for  the  discharge  of  such 
duties,  he  may  reasonably  be  expected  to  have  suflScient  knowl- 
edge to  afford  a  shipper  reliable  information  of  the  approxi- 
mate hour  for  the  arrival  of  a  stock  train  at  a  destination  only 
225  miles  distant  from  the  place  of  shipment.  Nor  does  the 
agent  violate  any  duty  he  owes  the  principal  if  he  gives  such 
information.  His  acts  and  declarations  made  in  the  course 
of  his  employment  and  relating  to  transactions  in  which  he 
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is  engaged  always  bind  the  principal.  Hall  Co,  v.  Hall,  102 
Va.  284;  Blair  v.  Bank,  103  Va.  762.  Besides,  from  other 
proof  it  does  suflSciently  appear  that  Ruth's  statement  was 
approximately  correct  as  to  the  usual  time  for  the  arrival  of 
the  stock  train.  Other  bills  of  exceptions,  though  relied  on  as 
suflScient,  are  totally  inadequate  under  the  rule  frequently 
applied  in  this  state.  State  v.  Henaghan,  73  W.  Va.  706; 
Stewart  v.  Parr,  82  S.  E.  260;  Hill  v.  Norton,  82  S.  E.  363. 

The  judgment  being  free  from  error,  an  order  of  aflBrmance 
will  be  entered  here. 

Affirmed. , 


CHARLESTON. 

Marshall  v.  Nicolette  Lumber  Co.  et  al. 

Submitted  May  4,  1915.    Decided  June  15,  1915. 

1.  EQurrY — BUI  of  Beview — Bight. 

A  bill  of  review  lies  to  error  of  law,  but  not  to  an  erroneous  con- 
clusion on  evidence,     (p.  532). 

2.  S.\ME — Bill   of  Beview — Bight — Newly   Discovered   Evidence — DUi- 

gence. 

For  a  party  to  maintain  a  bill  of  review  on  after  discovered  evi- 
dence, it  must  appear  that  due  diligence  by  bim  on  the  former  hear- 
ing would  not  have  brought  to  light  the  new  evidence,     (p.  532). 

3.  Same — Bill  of  Beview — Newly  Discovered  Evidence — What  Consti- 

tutes. 

Additional  evidence  of  the  same  kind  and  to  the  same  point  is 
cumulative  and  will  not  avail  as  after  discovered  evidence  to  main- 
tain a  bill  of  review,     (p.  533). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,.  Wood  County. 

Bill  of  review  by  T.  Marcellus  Marshall  against  the  Nicolette 
Lumber  Company  and  others.  From  decree  for  defendants, 
plaintiff  appeals. 

Affirmed. 

Merrick  d:  Smith,  for  appellant. 

W.  P.^SJiock  and  Van  Winkle  &  Ambler,  for  appellees. 
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Robinson,  President: 

The  decree  appealed  from  dismisses  a  bill  of  review.  A 
thorough  consideration  of  the  record  leads  us  to  the  con- 
clusion that  it  is  right.  The  alleged  errors  of  law  in  the 
former  decree  are  not  found.  The  evidence  alleged  and  sub- 
mitted as  newly  discovered,  by  the  use  of  reasonable  diligence 
could  have  been  submitted  on  the  former  hearing.  Besides, 
it  is  merely  cumulative  to  the  previous  evidence. 

If  there  is  error  in  the  decree  sought  to  be  opened  by  the 
bill  of  review,  it  is  purely  one  in  the  determination  of  the 
facts — ^an  erroneous  finding  on  the  evidence.  We  do  not  say 
that  the  former  decree  is  erroneous  in  any  pa^icular,  for  we 
do  not  have  it  on  appeal.  It  is  before  us  only  on  bill  of 
review.  We  simply  say  that  no  error  was  committed  in  enter- 
ing the  former  decree  unless  it  be  that  the  court  wrongly 
adjudged  the  issue  of  fact  arising  on  the  pleadings  and  evi- 
dence. On  bill  of  review  we  have  no  province  to  correct  such 
error  if  it  exists.  A  bill  of  review  lies  to  error  of  law,  but 
not  to  an  erroneous  conclusion  on  evidence.  Lorentz  v. 
Lorentz,  32  W.  Va.  556;  Dunn  v.  Renick,  40  W.  Va.  349; 
Dtinfee  v.  CJiilds,  59  W.  Va.  225. 

On  the  score  of  after  discovered  evidence  the  bill  of  review 
is  plainly  not  maintainable.  That  which  was  submitted  as 
after  discovered  evidence  can  not  be  considered  as  such.  It 
seems  useless  to  go  into  details  here.  It  suflSces  to  say  that  it 
is  clearly  apparent  from  the  record  that,  though  the  evidence 
now  sought  to  be  relied  on  is  in  a  sense  newly  discovered,  the 
use  of  the  most  ordinary  diligence  would  have  produced  it  on 
the  former  hearing.  A  litigant  can  not  close  his  eyes  to 
reasonable  sources  of  evidence  prior  to  a  submission  and 
determination  of  his  cause,  and  then  after  the  decree  is 
entered  against  him  become  so  spurred  to  the  diligence  which 
he  should  have  observed  in  the  first  instance  that  he  mav 
obtain  a  re-hearing  by  submitting  evidence  obtainable  on  the 
previous  hearing.  An  essential  of  the  rule  for  a  bill  of  review 
on  after  discovered  evidence,  is  that  the  new  testimony  could 
not  have  been  obtained  with  reasonable  diligence  on  the 
former  hearing.  It  must  appear  that  the  party  was  diligent 
in  collecting  his  evidence  on  the  former  hearing  and  that  due 
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diligence  under  all  the  circumstances  would  not  have  brought 
the  new  evidence  to  light  before  the  decree.  Halstead  v. 
Horton,  38  W.  Va.  727.    All  the  cases  say  this. 

In  this  case  plaintiff  was  certainly  derelict  in  not  producing 
on  the  original  hearing  the  evidence  he  now  brings  forward. 
He  was  seeking  to  prove  liability  on  a  logging  contract,  so 
that  he  might  obtain  a  decree  for  the  amount  of  an  order 
which  one  of  the  parties  selling  the  logs  had  given  him  on 
those  to  whom  they  were  sold.  Naturally  he  should  have 
looked  to  the  parties  to  the  contract  for  evidence  of  what  was 
due  under  it.  They  kept  the  very  books  and  were  in  pos- 
session of  the  same  evidence  that  he  would  now  bring  up  on 
a  re-hearing.  He  must  have  known  on  the  former  hearing 
that  the  evidence  he  now  seeks  to  rely  on  was  in  their  pos- 
session. True,  plaintiff  to  an  extent  sought  this  source  of 
evidence  on  the  former  hearing,  but  did  not  deeply  probe. 
Though  the  process  of  the  court,  and  a  full  examination  of 
the  witnesses  naturally  available,  would  have  produced  all 
that  he  now  presents,  he  did  not  on  the  former  hearing  go 
far  toward  obtaining  it.  That  which  he  presents  as  after 
discovered  evidence  to  be  read  in  support  of  the  bill  of  review, 
is  really  not  the  kind  of  after  discovered  evidence  which  can 
have  place  in  overturning  a  decree  fairly  and  considerately 
entered  and  foreclose^.  For,  reason  pointed  plaintiff  to  the 
same  evidence  on  the  former  hearing.  With  only  ordinary 
diligence  it  would  have  been  forthcoming.  A  comparison  of 
the  evidence  taken  before  the  decree  with  that  subsequently 
introduced,  shows  clearly  that  the  latter  by  simple  diligence 
could  have  been  known  and  put  in  before.  No  such  newly 
discovered  evidence  can  be  read  in  supi)ort  of  a  bill  of 
review. 

Again,  it  appears  from  the  original  evidence  and  that  now 
asked  to  be  read  that  the  latter  is  merely  cumulative  to  the 
former.  It  is  only  additional  evidence  of  the  same  kind  to 
the  same  point.  It  is  not  dissimilar  to  the  previous  evidence. 
It  does  not  prove  some  distinct  affirmative  fact  not  proved, 
and  which  no  evidence  tended  to  prove  on  the  former  hearing. 
Additional  evidence  of  the  same  kind  and  to  the  same  point 
is  cumulative  and  will  not  avail  as  after  discovered  evidence 
to  maintain  bill  of  review.    It  is  the  resemblance  of  the  facts 
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to  those  previously  proved  that  makes  them  cumulative. 
Grogan  v.  Railway  Co,,  39  W.  Va.  415.  The  facts  sought  to 
be  established  by  the  alleged  after  discovered  evidence  relied 
on  in  this  case,  are  precisely  the  same  facts  which  were  sought 
to  be  established  by  the  evidence  on  the  former  hearing. 

In  the  light  of  the  foregoing  observations,  we  must  affirm 
the  decree  complained  of. 

Affirmed. 


CHARLESTON. 

Morgan  et  al,  v.  Pool  et  al. 

Submitted  May  11,  1915.    Decided  June  15,  1915. 

Cancellation   op   Instruments — Insiruments^Bighi    of   Action — For- 
f  cited  Lands. 

A  former  owner  who  has  lost  title  by  forfeiture  to  the  State,  has 
no  real  litigable  right  in  the  land  while  the  title  is  so  vested.  He 
can  maintain  no  suit  in  regard  to  the  land  while  the  State  has  the 
forfeited  title,  other  than  a  petition  to  redeem  filed  in  the  special 
j)roeeeding  therefor  provided  by  statute. 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Roane  County. 
Suit  by  Amanda  J.  Morgan  and  others  against  W.  P.  Pool 
and  others.    From  decree  for  defendants,  plaintiffs  appeal. 

Modified  and  affirmed. 

R.  E.  Bills,  J.  W.  Lance  and  Ryan  &  Boggess,  for  appel- 
lants. 

Pendleton,  Mathews  &  Bell,  for  appellees. 

Robinson,  President: 

Amanda  J.  Morgan  and  husband  conveyed  to  Pool  a  small 
parcel  of  land.  By  this  suit  they  seek  to  cancel  the  convey- 
ance as  having  been  obtained  from  them  by  deception  and 
fraud.  Having  been  denied  relief  by  the  circuit  court,  they 
have  appealed. 

By  the  pleadings  and  proof  it  appears  that  plaintiffs  did 
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not  own  the  land  when  they  conveyed  to  Pool  and  would  not 
own  it  now  if  the  conveyance  was  canceled.  Long  before  the 
conveyance  to  Pool,  plaintiffs  had  allowed  the  title  to  the  land 
to  become  forfeited  to  and  vested  in  the  State.  It  has  not  been 
redeemed.  The  State  has  the  title.  Plaintiffs  have  no  title. 
The  most  that  they  have  is  a  mere  grace 'to  redeem.  Of  that 
they  have  not  availed  themselves.  They  lost  nothing  by  the 
conveyance  to  Pool,  and  he  gained  nothing  thereby  unless 
it  be  that  the  conveyance  operated  to  transfer  from  the 
one  to  the  other  the  mere  privilege  of  redemption  whick 
the  law  accords.  Whether  it  so  affected  the  privilege  of  re- 
demption, we  do  not  decide.  That  question  belongs  to  another 
proceeding — the  one  which  the  law  has  specially  prescribed 
for  praying  redemption  of  lands.  The  land  can  not  be  re- 
deemed in  this  suit.  It  can  only  be  redeemed  in  a  suit  pur- 
suant to  the  provisions  of  Code  1913,  ch.  105.  Until  the  land 
is  redeemed  pursuant  to  law,  neither  plaintiffs  nor  Pool  have 
the  least  title  to  it.  Nor  do  we  know  that  they  will  ever  ask 
the  privilege  of  redemption.  Besides,  the  State  may  transfer 
the  title  so  that  the  privilege  to  them  will  be  forever  gone. 

All  this  being  true,  what  have  plaintiffs  and  Pool  to  litigate 
about  in  this  cause?  Assuredly  nothing.  Shall  plaintiffs  be 
given  a  remedy  when  they  have  no  right?  Before  they  can 
have  what  they  pray  for  herein,  they  must  show  that  the  land 
is  theirs,  clouded  by  a  deed  obtained  from  them  by  fraud, 
A  court  of  equity  is  not  open  to  do  a  vain  thing.  A  cancella- 
tion of  the  deed  to  Pool  will  not  give  them  the  land.  Were 
we  to  cancel  the  deel,  the  land  would  still  belong  to  the  State, 
and  plaintiffs  would  have  nothing  more  than  they  now  have. 
It  may  be  said  that  they  should  be  allowed  to  have  the  con- 
veyance canceled  so  as  to  settle  that  they  may  redeem.  But 
the  question  who  may  exert  the  mere  privilege  of  redemption 
which  the  law  in  its  grace  accords,  belongs  exclusively  to  a 
suit  instituted  by  the  commissioner  of  school  lands.  The 
privilege  to  redeem  has  been  extended  in  no  other  way  by  the 
law.  A  reading  of  Code  1913,  ch.  105,  will  disclose  the  policy 
of  confining  the  question  of  redemption  to  the  proceeding 
provided  for  therein.  An  independent  suit  might  thwart 
that  policy.  Besides,  why  should  we  here  cancel  the  deed  to 
Pool  so  that  plaintiffs  may  redeem,  when  we  do  not  know 
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that  they  will  ever  ask  to  do  so  in  the  manner  prescribed  by 
law  or  that  the  privilege  can  be  accorded  to  them  if  they  do 
ask  it  ? 

That  a  former  owner  who  has  lost  title  by  forfeiture  to 
the  State  has  no  litigable  right  in  the  land  while  the  title 
is  so  vested,  is  well  settled.  He  can  maintain  no  suit  in 
regard  to  the  land  while  the  State  has  the  forfeited  title,  other 
than  a  petition  to  redeem  filed  in  the  special  proceeding  there- 
for provided  by  statute.  He  can  not  maintain  ejectment,  suit 
to  remove  cloud,  or  other  proceeding  based  on  title  to  the 
land,  for  he  has  no  title.  The  only  action  which  he  can  take 
about  the  forfeited  land,  is  to  ask  of  the  State  the  grace  which 
it  may  accord  if  it  has  not  already  given  the  title  to  one 
more  deserving.  Lawson  v.  Pocahontas  Thin  Vein  Coal  Land 
Co.,  73  W.  Va.  296 ;  State  v.  Mathews,  68  W.  Va.  89 ;  Stockton 
V.  Craig,  50  W.  Va.  464 ;  Mathews  v.  Glenn,  100  Ya.  352 ;  King 
V.  Mullins,  111  U.  S.  404. 

Plaintiffs  have  neither  a  legal  nor  an  equitable  right  on 
which  they  may  maintain  this  suit.  The  relief  for  which  they 
prayed  was  properly  denied.  But  the  decree  went  further 
•and  declared  *'that  the  defendant  W.  P.  Pool  do  hold  the 
1-1/4  acres  of  land  in  the  bill  and  exhibits  mentioned  and 
described,  free  from  the  claims  of  the  plaintiffs  and  all  persons 
claiming  under  them."  It  further  adjudicated  that  an  oil 
lease  executed  by  Pool,  covering  the  land,  was  a  good  and 
valid  lease  and  that  Pool  should  take  the  royalties  thereunder. 
Evidently  the  court  entertained  the  suit  and  passed  on  the 
question  of  fraud,  finding  in  favor  of  Pool.  The  record,  how- 
ever, shows  no  better  title  or  right  in  Pool  than  in  plaintiffs. 
Neither  of  them  should  be  decreed  rights  in  the  land,  so  long 
as  it  appears  that  the  title  thereto  is  in  the  State.  Wherein 
the  decree  goes  further  than  to  dismiss  the  bill,  it  is  wrong. 
It  will  now  be  here  modified  by  striking  from  it  all  adjudica- 
tion other  than  the  dismissal  of  plaintiffs'  bill,  and  as  so 
modified  it  will  be  afiirmed. 

Modified  and  affirmed. 
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CHARLESTON. 

State  v.  Herold  et  al. 

Submitted  March  9,  1915.    Decided  June  18,  1915. 

\ 

1.  Evidence — Parol  Evidence — Description  in  Deed. 

For  ascertainment  of  the  intent  of  the  parties  to  a  deed  in  which 
the  description  of  the  subject  matter  is  inconsistent,  contradictory 
and  ambiguous,  extrinsic  evidence  is  admissible,     (p.  540). 

2.  Boundaries — Description — Mistake, 

A  beginning  corner  of  a  survey,  inconsistent  with  other  portions 
of  the  description  of  the  subject  matter  of  the  deed,  and  shown  by 
the  situation  and  purposes  of  the  parties  and  all  the  surrounding 
circumstances,  to  have  been  selected  by  mistake,  may  be  rejected 
and  the  subject  master  ascertained  and  determined  by  the  parts  of 
the  description  that  harmonize  with  the  obvious  intention  of  the 
parties,     (p.  540). 

3.  Same — Description — Intent. 

A  call  in  a  description  for  a  tree  or  other  object  as  being  on-  one 
of  the  exterior  lines  of  the  grantor's  lands,  which  is  shown  by 
extrinsic  evidence  only  not  to  be  on  such  line,  is  latently  ambiguous; 
and,  if  it  appears  from  the  situation  and  purposes  of  the  parties  and 
the  surrounding  circumstances,  that  adoption  of  such  line,  as  the 
true  monument,  and  rejection  of  the  tree  will  make  the  conveyance 
conform  to  their  real  intention  and  that  the  adoption  of  the  tree,  as 
the  monument,  would  defeat  it,  the  former  interpretation  must  pre- 
vail,    (p.  540). 

4.  Same — EeJaiive  Weight — Monument. 

Ordinarily  the  call  for  the  tree  or  other  object  will  prevail,  under 
such  circumstances;  but,  if  the  adoption  thereof  would  make  the 
deed  include  land  the  grantor  did  not  own  and  omit  land  owned  by 
him  which  would  pass  under  the  other  interpretation,  the  case  falls 
within  an  exception  to  the  general  rule,  by  force  of  a  strong  pre- 
sumption against  intent  on  the  part  of  either  party  to  include  in  the 
deed  land  to  which  the  grantor  had  no  title,     (p.  541). 

5.  Same — Description — Reference  to  Other  Conveyance — Date. 

A  deed  is  to  be  interpreted  and  construed  as  of  its  date  and  a  call 
in  the  descriptive  portion  thereof  for  an  adjoining  tract  of  land,  as 
a  monument,  is  a  call  for  the  true  location  of  such  adjoining  tract 
at  the  date  of  the  deed;  and  the  location  of  the  adjoining  tract, 
though  not  involved  in  the  litigation,  may  be  ascertained  for  the 
purposes  of  the  interpretation  of  the  deed  calling  for  it.     (p.  ^41). 

(Robinson,  President,  and  Williams,  Judge,  dissenting.) 
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Appeal  from  Circuit  Court,  Nicholas  County. 

Suit  by  the  State  against  A.  C.  Herold  and  John  B.  Emery 
and  others,  to  forfeit  lands  for  nonentry  for  taxation.  From 
a  decree  adjudicating  forfeiture  and  allowing  defendant 
Herold  to  redeem,  defendants  Emery  and  others  appeal. 

Affirmed  in  part.    Reversed  in  part.    Remanded. 

G.  G.  Duff  and  Price,  SynitJi,  SpUman  &  Clay,  for  appellants. 

W.  C.  lieddy,  A.  A.  LUly,  Attorney  General,  and  Jolin  B. 
Morrison  and  J.  E.  Brown,  Assistant  Attorneys  General,  for 
the  State. 

POFFENBARGER,    JuDGE  : 

The  alleged  right  of  A.  C.  Herold  to  i^edeem  portions  of  a 
certain  tract  of  land  in  a  suit  instituted  by  the  State  for  sale 
thereof,  oh  the  ground  of  forfeiture  for  non-entry  for  taxa- 
tion and  non-payment  of  taxes  thereon,  accorded  to  him  by 
the  decree  appealed  from,  is  contested  by  John  B.  Emery  and 
others  who  deny  forfeiture  of  the  title  and  claim  the  land 
mediately  from  A.  C.  Herold  himself  and  payment  of  taxes 
thereon  by  themselves  and  those  under  whom  they  hold. 

By  a  deed  dated,  July  9,  1866,  Wm.  H.  Edwards  conveyed 
to  Herold  a  tract  of  land,  in  form,  an  irregular  parallelogram, 
supposedly  containing  600  acres.  Out  of  this  Herold  sold  a 
tract  of  100  acres  to  Wm.  R.  Wilson  and  a  tract  of  125  acres 
to  Ephriam  Sargent.  These  two  tracts  purported  to  come 
out  of  the  center  of  the  600  acre  piece,  the  Wilson  parcel 
extending  clear  across  it  and  the  Sargent  tract  only  partially 
across  it.  Later  he  sold  the  east  and  west  ends  of  the  original 
tract  to  Benj.  W.  Byrne.  No  doubt  Wilson  and  Sargent  were 
in  possession  of  their  purchases  for  considerable  periods  of 
time  before  deeds  were  executed,  conveying  them,  for  the 
deed  made  to  Byrne  calls  for  their  boundaries,  but  bears  an 
earlier  date  than  their  deeds.  The  Wilson  deed  bears  date 
May  22,  1877,  the  Sargent  deed  Oct.  22,  1877,  and  the  Byrne 
deed,  Sept.  28,  1874. 

The^  Wilson  deed  describes  the  beginning  corner  of  the 
Wilson  tract  as  being  a  large  chestnut,  '*on  a  line  of  said 
Herold 's  600  acres;''  the  first  line  as  running  irregularly 
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northeast  to  '*a  small  sugar  on  a  rich  hillside;'*  the  second 
line  as  following  the  course  of  the  north  line  of  the  original 
tract  to  *'a  large  sugar  on  a  rich  hillside;"  the  third  as  being 
generally  parallel  to  the  first  and  ending  at  a  *'red  oak  near 
Cherry  Run  on  the  east  side  and  on  a  line  of  the  whole  tract;'* 
and  the  last  as  following  the  course  of  the  south  line  of  the 
original  tract  to  the  place  of  beginning.  The  beginning  point 
in  the  description  in  the  Sargent  deed  is  identical  with  that 
of  the  Wilson  tract :  the  last  line  but  one  is  described  as  end- 
ing at  pointers  **on  a  line  of  the  original  survey;"  and  the 
last  line  is  described  as  running  **with  the  same,  (line  of  the 
original  tract),  to  the  beginning."  The  chestnut  and  red  oak 
called  for  in  the  Wilson  deed,  as  being  on  the  south  line  of 
the  original  tract,  are  shown  by  extrinsic  evidence  to  be  about 
40  poles  north  of  that  line  and  within  the  original  tract.  Run 
from  them,  the  east  and  west  lines  of  the  Wilson  tract  will 
carry  it  about  40  poles  beyond  the  north  line  and  into  land 
he  did  not  own  and  leave  out,  at  the  south,  land  he  did  own. 

The  two  ends  of  the  original  tract  were  conveyed  to  Byrne 
by  a  single  deed,  the  east  end  as  containing  400  acres  and  the 
west  as  containing  150  acres.  In  the  description  of  the 
former,  the  beginning  corner  is  described  as  *'a  sugar  on  a 
rich  hillside  and  corner  to  said  Wilson's  100  acres;"  the  first 
line  as  running  with  Wilson  to  '  *  a  red  oak  on  Cherry  Run, ' ' 
(Wilson's  southeast  corner)  ;  and  the  second  as  running  S. 
56  E.  230  poles  to  **two  chestnut  oaks  on  a  divide  between 
the  waters  of  Buffalo  and  Strange  Creeks."  Though  not  so 
described  in  the  l^yrne  deed,  this  is  the  southeast  corner  of 
the  original  tract  and  the  course  of  the  line  to  it  is  the 
course  of  the  south  line  of  the  original  tract.  The  course  of 
the  third  line  is  admittedly  erroneous  and  the  course  of  the 
last  is  the  course  of  the  north  line  of  the  original  tract.  The 
timber  called  for  in  the  Edwards  deed,  as  the  northwest  and 
southwest  corners  of  the  original  tract,  is  called  for  in  the 
deed  to  Byrne,  as  corners  of  his  150  acre  tract,  but  is  not 
described  as  being  such  corners,  and  the  courses  to  and  from 
those  corners  are  the  same  as  those  of  the  north  and  south 
lines  of  the  original  tract.  On  the  other  side,  the  description 
connects  this  tract  with  the  Wilson  and  Sargent  tracts  and  is 
inconsistent  with  the  western  corners  and  courses  to  and  from 
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them,  if  the  Sargent  and  Wilson  tracts  are  to  be  located  40 
poles  north  of  the  original  south  line.    Otherwise  it  is  not. 

Herold  claims  his  deed  omitted  a  strip  40  rods  wide  along 
the  southern  line  of  the  600  acre  tract.  If  so,  it  has  been 
forfeited  and  he  has  the  right  to  redeem  it,  he  not  having 
paid  any  taxes  on  it,  since  the  dates  of  his  conveyances.  All 
taxes  on  such  lands  as  are  covered  by  the  Byrne  deed  have 
been  paid  and  that  land  is  now  owned  by  John  B.  Emery  and 
others.  They  say  the  Byrne  deed  properly  construed  carried 
their  400  acre  tract  and  their  150  acre  tract  to  the  south  line 
of  the  original  tract.  No  adverse  claim  to  so  much  of  the  40 
rod  strip  as  lies  immediatelj'  south  of  the  Wilson  and  Sargent 
tracts  is  made. 

Within  the  terms  of  the  deeds  extrinsic  evidence  may  be 
considered  upon  the  inquiry  as  to  what  was  really  intended. 
Such  evidence  developes  latent  ambiguities  in  the  Wilson  and 
Sargent  deeds.  Both  call  for  the  south  line  of  the  original 
600  acre  tract  conveyed  to  Herold  by  Edwards.  They  also 
call  for  certain  timber  at  the  point  of  intersection  with  that 
line.  Locating  the  timebr  on  the  line  at  the  same  point,  when 
in  fact  it  is  about  40  poles  from  the  line  in  each  instance, 
these  calls  are  necessarily  ambiguous  and  latently  so,  because 
the  discrepancies  do  not  appear  on  the  face  of  the  deeds  and 
are  revealed  only  by  extrinsic  evidence.  If  we  say  the  parties 
intended,  in  the  case  of  the  Wilson  deed,  to  commence  on  that 
line  and  return  to  it,  and,  in  the  case  of  the  Sargent  deed,  to 
run  to  that  line,  we  do  not  go  outside  of  the  terms  of  the 
deeds,  because  that  southern  line  is  called  for  in  the  deeds  as 
much  and  as  clearly  as  the  timber  is  called  for  in  them.  We 
do  no  more  than  ascertain,  from  the  subject  matter  of  the 
instruments  and  the  situation  and  purposes  of  the  parties, 
which  objects  they  really  intended  to  make  the  monuments, 
the  trees  or  the  line.  One  is  as  much  within  the  deed  as  the 
other,  in  each  case.  In  view  of  the  extraneous  evidence  dis- 
closing dominant  intent,  the  phraseology  of  the  calls  is  un- 
important, as  will  be  shown  later.  In  locating  these  tracts 
first,  we  do  no  more  than  Herold  did  in  his  conveyances. 
He  located  the  Byrne  tracts  by  the  Wilson  and  Sargent 
tracts.  His  description  of  the  400  acre  Byrne  tract  begins 
with  the  northwest  corner  of  the  Wilson  tract,  but  erroneously 
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describes  it  as  being  a  sugar  on  a  rich  hillside.  Wilson's  deed 
properly  construed  puts  that  comer  in  the  northern  line  of 
the  original  tract.  In  describing  the  Byrne  150  acre  tract, 
he  made  the  Sargent  tract  a  monument  and  ^boundary  and 
that  tract  runs  down  to  the  southern  line  of  the  original 
tract.  Moreover  the  Byrne  deed  manifests  clear  intent  not  to 
go  beyond  the  lines  of  the  original  tract.  One  of  the  comers 
of  that  tract  is  made  a  comer  of  the  Byrne  400  acre  tract, 
namely,  the  southeast  corner.  The  distance  from  that  call 
on  anothier  line  is  the  exact  distance  called  for  in  the  eastern 
line  of  the  original  tract  and,  to  reach  that  corner,  the 
description  calls  for  the  course  of  the  southern  line  of  the 
original  tract.  Two  of  the  comers  of  the  150  acre  Byrne 
tract  are  comers  of  the  original  tract,  the  northwestern  and 
southwestern.  It  reaches  the  former. by  running  the  same 
course  as  that  called  for  in  the  old  deed  from  Edwards  and 
leaves  the  latter  by  that  course.  In  these  facts,  is  found  over- 
whelming evidence  of  purpose  to  stay  within  the  lines  of  the 
original  tract,  in  the  conveyances  of  the  Byrne  tracts,  and  it 
is  shown  in  the  very  terms  of  the  deeds. 

The  Wilson  and  Sargent  deeds  may  be  read  and  considered 
upon  this  inquiry  because  the  tracts  of  land  they  convey  are 
monuments  called  for  in  the  descriptions  of  the  Byrne  tracts. 
They  are  as  clearly  monuments  as  the  trees  called  for  as 
corners,  and  being  tied  to  the  southern  line  in  express  terms 
and  limited  to  the  northern  by  distances,  areas  and  intent 
necessarily  arising  out  of  the  subject  matter  and  situation  and 
purposes  of  the  parties,  they  carry  the  Byrne  conveyances  to 
the  southern  line,  on  the  one  hand,  and  limit  them  to  the 
northern  line,  on  the  other. 

That  the  Wilson  and  Sargent  lands  are  not  involved  in  this 
litigation  and  that  those  lands  have  been  claimed  and  held 
in  accordance  with  an  erroneous  interpretation  do  not  pre- 
clude correct  locations  of  their  boundaries  for  the  purpose  of 
determining  the  true  location  of  the  Byrne  tracts.  The  date 
of  the  Byrne  deed  is  the  time  with  reference  to  which  the  in- 
tention of  the  parties  is  to  be  ascertained.  The  contemporan- 
eous or  subsequent  conduct  of  Wilson  induced  by  an  error  as 
to  the  relation  of  the  trees  to  the  line  is  wholly  immaterial. 
Every  contract  is  construed  as  of  the  time  at  which  it  was 
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made.  Scraggs  v.  Hill,  37  W.  Va.  706 ;  Titclienell  v.  Jackson, 
26  W.  Va.  496  j  Crislip  v.  Cain,  19  W.  Va.  483.  Wilson  may 
have  precluded  himself  by  his  subsequent  conduct  from  in- 
sisting upon  the  true  .construction  of  his  deed,  but  that  would 
not  affect  claimants  under  the  Byrne  deed  who  have  the  right 
to  go  back  to  the  date  thereof  for  its  true  construction,  unless 
they  too  are  precluded  from  doing  so  by  acquiescence  or 
estoppel  in  some  form.  Of  that  there  is  no  evidence.  For  the 
propo'feition  here  stated,  namely,  that  a  tract  of  land  called  for 
as  a  monument,  in  the  description  of  another  tract,  is  to  be 
located  in  accordance  with  the  true  interpretation  of  its 
boundaries  as  of  the  time  at  which  its  description  was  written, 
the  date  of  the  deed,  even  though  written  under  a  misappre- 
hension as  to  the  location  of  the  line  and  calling  for  the  line 
and  a  tangible  object  not  on  it,  as  this  one  was,  and  erron- 
eously treating  them  as  identical,  as  this  one  does,  authority 
is  abundant  nad  the  reason,  logic  and  justice  of  the  rule  over- 
whelming. Pennington  v.  Bordley,  4  Harris  J.  (Md.)  45(>. 
**When  A.  conveys  land  to  B.,  'bounded  on  the  land  of  T.', 
the  true  line  of  T.'s  land  is  the  boundary  of  the  land  con- 
veyed, although  A.  and  T.  had  previously  agreed,  by  parol, 
on  a  different  line,  and  had  set  up  stakes  to  mark  such  line, 
and  had  afterwards  held  possession  of  their  respective  lands 
according  to  such  lines."  Cornell  v.  Jackson,  9  Met.  (Mass.), 
150.  Chief  Justice  Shaw  so  instructed  the  jury  in  that  case, 
and,  on  appeal,  the  instruction  was  sustained.  Wilde,  J.  who 
delivered  the  opinion  of  the  court,  observing:  **It  has  been 
argued,  that  it  must  be  presumed  that  the  grantor  intended 
to  convey  the  premises  in  conformity  with  the  conventional 
lines,  because  he  supposed,  at  the  time  of  the  conveyance,  that 
those  were  the  true  lines ;  and  this  may  well  be.  But  he  also 
must  be  presumed  not  to  have  intended  to  convey  any  part 
of  the  adjoining  lots,  to  which  he  had  no  valid  title.'*  On  an 
issue  as  to  the  location  of  an  adjoining  tract,  deeds  for  that 
tract,  subsequent  in  date  to  the  deed  calling  for  it  as  a 
boundary,  are  not  admissible.  Cutter  v.  Caruthers,  48  Cal. 
178.  To  the  same  general  effect  see  JJynharger  v.  Ckahoya,  49 
Cal.  525.  A  deed  adopting  the  corner  of  a  certain  tract  as  the 
beginning  point,  in  terms,  conveyed  a  specified  quantity  of 
land  on  the  west  side  of  a  line  running  to  that  corner,  which 
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the  grantor  did  not  own,  and  was  interpreted  as  having  con- 
veyed a  like  quantity  on  the  east  side  of  the  line,  which  he 
did  own.  Parkinson  v.  McQuaid,  54  Wis.  473.  A  deed  am- 
biguous as  to  a  corner  was  limited  to  the  land  the  grantor 
owned,  in  Croshy  v.  Parker,  4  Mass.  110. 

Any  plainly  erroneous  call  may  be  rejected  as  a  means  of 
effectuating  the  obvious  intention  of  the  parties  to  a  deed. 
Though  the  beginning  point  is  presumed  to  have  been  ascer- 
tained and  fixed  with  more  care  than  any  of  the  others  called 
for  and,  therefore,  ordinarily  prevails  in  cases  of  inconsistency 
and  conflict,  the  rule  is  not  invariable;  and,  if  consideration 
of  the  entire  instrument  and  the  surrounding  circumstances 
shows  it  to  have  been  erroneously  selected,  it  yields  to  the 
other  calls  and  is  rejected.  Walsh  v.  HUly  38  Cal.  481 ;  Jones 
V.  Andrews,  62  Tex.  652;  Davis  v.  Smitliy  61  Tex.  18;  ZxOil 
V.  Woods,  cited  in  Jones  v.  Andrews,  62  Tex.  652  as  not  hav- 
ing been  reported.  To  hold  otherwise  would  be  the  adoption 
of  the  absurd  view  that  no  mistake  in  the  selection  of  the 
starting  point  could  ever  occur  and  that,  in  this  one  instance, 
the  parties  to  deeds  are  always  infallible. 

Under  this  settled  rule,  the  calls  in  the  Byrne  deed  for  the 
southeast  corner  of  the  old  tract  and  the  course  of  the  old  line 
to  that  corner  and  for  the  northwest  and  southwest  comers 
of  the  old  tract  and  the  courses  of  the  lines  thereof  to  those 
corners,  taken  in  connection  with  the  fact  that  these  calls,  if 
given  controlling  influence,  will  confine  the  conveyances  to 
land  owned  by  the  grantor,  avoid  conflict  with  the  rights  of 
adjacent  owners  and  effectuate  the  clear  purpose  of  the 
parties,  ought  to  be  allowed  to  control,  and  the  inconsistent 
calls  should  be  rejected  as  having  been  inserted  by  mistake. 
These  calls,  evidence  of  intent  found  in  the  terms  of  the 
deed,  not  outside  of  it,  read  in  the  light  of  the  surrounding 
circumstances,  plainly  show  it  to  have  been  Ilerold's  purpose 
to  convey,  and  Byrne's  purpose  to  buy,  what  remained  of  the 
600  acre  tract  after  conveyances  of  parts  thereof  to  Sargent 
and  Wilson.  What  other  purpose  could  they  have  had  in 
calling  for  the  old  corners  and  old  courses?  Upon  these  calls 
alone,  aided  by  admissible  extrinsic  evidence,  and  without  th« 
aid  of  the  calls  for  the  Wilson  and  Sargent  tracts,  lines  and 
corners,  the  authorities  warrant  the  limitation  of  the  Byrne 
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conveyances  to  laiid  within  the  600  acre  tract  and  carry  them 
to  the  extent  of  the  unsold  areas  of  that  tract.  Since  the  calls 
in  the  Byrne  deed  for  the  Wilson  and  Sargent  tracts,  their 
corners  and  lines,  cannot  be  reconciled  with  the  calls  for  the 
corners  and  courses  of  the  old  tracts,  nor  with  the  manifest 
intention  of  the  parties  as  disclosed  by  extraneous  evidence, 
they  may  be  rejected  and  ignored  as  having  been  inserted  by 
mistake. 

Properly  analyzed  and  understood,  the  decisions  in  cases 
involving  questions  of  the  character  of  the  one  here  under 
consideration  are  not  in  conflict.  The  apparent  lack  of 
harmony  among  them  is  due  to  the  presence  of  determining 
factors  in  some  of  them  that  are  not  found  m  others.  One 
of  these  is  the  important  fact  upon  which  rests  the  presump- 
tion against  intent  on  the  part  of  the  grantor  to  sell,  and  on 
the  part  of  the  grantee  to  buy,  what  the  former  did  not  own. 
That  fact  is  present  here  and  was  in  Mylius  v.  Raine-Andrew 
Lumber  Co,,  69  W.  Va.  346.  It  was  not  present  in  Robinson  v. 
Braiden,  44  W.  Va.  183.  There  the  grantor  ow^ned  and  made 
good  title  to  all  the  land  his  deed  covered.  The  grantee 
simply  wanted  more  of  the  grantor's  land  than  had  been  laid 
off  and  conveyed  to  him  or  wanted  it  in  a  different  place.  As 
to  whether  there  was  a  mistake,  the  evidence  was  conflicting' 
and  no  circumstance  conclusive  of  the  question  of  intent  was 
disclosed.  It  was  lacking  in  Allen  v.  MaiJieny,  63  W;  Va.  443, 
also.  In  the  opinion  in  that  case,  lack  of  any  extrinsic  evi- 
dence, reflecting  light  on  the  terms  used  in  the  deed,  is  dik- 
tinetly  asserted  at  page  446.  That  the  deed  did  not  call  for 
the  Preston  line  in  terms  nor  describe  the  trees  designated  as 
being  on  that  line  was  also  noted  as  a  potent  fact.  A  eon- 
trolling  fact  in  Winding  Oulf  Colliery  Co.  v.  Campbell,  72  W. 
Va.  449,  extended  lines  beyond  the  trees  called  for  to  the  lines 
on  which  they  were  described  as  standing,  and  that  as  matter 
of  law.  The  terms  used  to  designate  corners  in  the  partition 
deeds  involved  in  that  case  were  very  similar  to  those  used  in 
the  Wilson  and  Sargent  deeds.  They  called  for  certain  trees, 
describing  them  as  being  on  the  ^loore  and  BecHy  patent  line* 
It  was  urged  that  the  calls  were  for  the  trees,  not  for  the  line, 
as  it  is  here,  but  the  court  instructed  the  jury  that  the  call 
was  for  the  line  and  that  instruction  this  court  sustained. 
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Why?  Because  the  whole  record  showed  the  purpose  of  the 
partition  proceeding  was  to  divide  and  dispose  of  the  entire 
Moore  and  Beckly  tract  of  land  and  not  leave  a  small  strip 
of  it  undisposed  of.  We  said,  in  that  case,  as  I  say  here,  dis- 
covery of  the  fact  that  the  trees  were  not  on  the  line,  dis- 
closed a  latent  ambiguity,  letting  in  extraneous  evidence  for 
the  determination  of  the  true  intent  of  the  parties  by  the 
terms  of  the  deeds  aided  by  such  evidence.  Does  not  an 
equally  strong  presumption  arise  from  the  fact  that  extention 
of  a  line  beyond  another  line  to  trees  erroneously  described  as 
being  on  it  will  make  the  deed  include  land  not  owned  by  the 
grantor?  Authorities  already  cited  answer  in  the  affirmative. 
Cornell  v.  Jackson,  9  Mete.  Mass.  150;  Parkinson  v.  McQuaid, 
54  Wis.  473;  Crosby  v.  Parker,  4  Mass.  110;  Pennington  v. 
Bordley,  4  Harris  &  J.  (Md.)  150.  ^*But  he  must  be  presumed 
not  to  have  intended  to  convey  any  part  of  the  adjoining  lots, 
to  w^hich  he  had  not  valid  title."  Wilde,  J.,  Cornell  v.  Jack- 
son. **  There  was  no  intention  to  include  in  the  survey  made 
any  lands  not  owned  by  the  plaintiff."  Taylor,  J.,  Parkinson 
V.  MtQiiaid.  **But  upon  settled  rules  of  construction,  the  call 
for  the  lands  of  Antonio  Chaboya  must  be  understood  as  a 
call  for  lands  to  which  Antonio  had  title."  Wallace,  C.  J., 
Umharger  v.  Chaboya,  '*It  is  obvious  that  the  vendor  did  not 
intend  to  sell,  nor  the  vendee  to  buy,  the  latter  because  the 
former  did  not  own  it,  and  the  purchaser  did  already  own  it." 
Mylius  v.  Baine-Andrew  Lumber  Co,,  69  W.  Va.  346. 

These  and  many  other  authorities  affirm  the  proposition  that 
rules  designed  for  ascertainment  of  the  true  intention  of  the 
parties  to  deeds  and  other  contracts  are  not  to  be  perverted 
from  their  purposes  and  made  to  defeat  such  intention  by  ad- 
herence to  them  under  circumstances  making  them  inappli- 
cable. All  rules  have  their  limitations  and  exceptions.  They 
are  so  framed  as  to  answer  the  requirements  of  usual  and 
ordinary  conditions  only,  and,  if  an  unusual  or  anomalous 
state  of  the  evidence  makes  the  application  of  any  of  them 
defeat  the  end  or  purpose  of  its  existence,  effectuation  of  the 
true  intent  of  the  parties,  the  courts  uniformly  refuse  to  apply 
it  and  adopt  a  different  means  or  method  of  solution  of  the 
problem.  Ordinarily  the  tree  or  other  object  called  for  is  the 
monument  and  the  other  words  used  in  connection  with  it  are 
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lield  to  be  mere  matters  of  description.  Robinson  v.  Braiden 
fell  under  this  general  rule.  But  the  facts  in  the  cases  above 
cited  and  no  doubt  many  others,  in  point  of  reason  and  justice, 
denied  its  application  and  put  them  under  an  exception  to  it. 
Likewise  the  general  rule  by  which  courses  and  distances  are 
subordinated  to  monuments  does  not  apply  when,  upon  the 
whole  case,  the  monument  called  for  clearly  appears  to  have 
been  selected  and  marked  by  mistake.  Such  a  monument  con- 
trols nothing.  It  is  totally  rejected  under  another  rule  of 
equal  dignity.  Other  exceptions  from  general  rules,  resting 
upon  strong  natural  presumptions,  may  be  found.  Though 
a  survey  has  been  so  made  as  to  leave  a  narrow  strip  between 
the  land  conveyed  and  low  water  mark  of  a  river  and  stakes 
actually  driven  along  such  survey  and  called  for  in  the  deed, 
the  conveyance  takes  the  land  to  low  water  mark,  upon  the 
presumption  against  unreasonable  intent  to  retain  a  useless 
narrow  strip  along. the  water's  edge.  Brown  OH  Co.  v.  Cald- 
welly  35  W.  Va.  95.  A  line  run  for  the  purpose  of  leaving  a 
16  foot  road,  with  an  angle  in  it,  but  so  described  in  the  deed 
as  to  be  straight  and  to  leave  in  portions  thereof  more  than 
16  feet  and  in  others  less  or  nothing,  was  so  construed  and 
applied  as  to  make  it  angular  and  to  leave  just  16  feet  for  the 
road  throughout  its  entire  length,  in  Clayton  v.  County  Court, 
58  W.  Va.  253.  And  it  was  so  construed  to  effectuate  the 
manifest  purpose  of  the  parties  to  the  deed,  though  the 
operation  involved  departure  from  stakes  driven  and  called 
for  in  the  deed  as  well  as  specified  courses.  *  *  Generally  it  will 
not  be  presumed  that  a  party  granting  land  intends  to  retain 
a  long  narrow  strip  next  to  one  of  his  lines. ' '  Western  M,  dr 
M,  Co.  V.  Cannel  Coal  Co.,  8  W.  Va.  408. 

Of  course  such  deviations  or  departures  are  not  possible 
under  the  rules  of  construction,  in  the  absence  of  ambiguity 
or  uncertainty  in  the  terms  of  the  description.  If  the  terms 
are  certain,  definite  and  consistent,  they  are  to  be  applied  as 
written,  however  absurd  the  result  or  variant  from  intent 
deducible  from  the  circumstances,  for,  in  such  case,  the  facts 
and  circumstances  showing  intention  different  from  that  ex- 
pressed are  not  admissible  at  all.  **  Although  parol  evidence 
is  not  admissible  to  prove  that  the  parties  intended  something 
different  from  that  which  the  written  language  expresses,  or 

76  W.  Va. 


June  1915.]  State  v.  Herold.  547 

which  may  be  the  legal  inference  and  conclusion  to  be  drawn 
from  it,  yet  it  is  always  competent  to  give  in  evidence  existing 
circumstances,  such  as  the  actual  condition  and  situation  of 
the  land,  buildings,  passages,  watercourses  and  other  local 
objects,  in  order  to  give  a  definite  meaning  to  language  used 
in  the  deed,  and  to  show  the  sense  in  which  particular  words 
were  probably  used  by  the  parties,  especially  in  matters  of 
description.*'  Chief  Justice  Shaw,  in  Salisbury  v.  Andrews, 
19  Pick.  250.  "But  where  any  part  of  the  description  is 
inconsistent  with  the  rest,  and  thus  shown  to  be  erroneous,  it 
may  be  rejected,  and,  when  the  description  given  is  uncertain 
and  ambiguous,  parol  evidence  will  be  admitted  to  show  to 
what  it  truly  applies.''  Bond  v.  Fay,  12  Allen,  (Mass.)  86; 
Dev.  Deeds,  sec.  1042. 

Under  the  latitude  thus  given,  in  cases  of  inconsistent,  con- 
tradictory anjl  ambiguous  descriptions,  I  would  extend  the 
east  and  west  lines  of  the  "Wilson  survey,  for  the  purposes  of 
this  case,  through  the  trees  called  for  as  being  on  the  southern 
line  of  the  Herold  tract,  to  that  line  and  stop  them  at  the 
northern  line  of  that  tract,  and  the  east  and  west  lines  of  the 
Sargent  tract  to  the  southern  line  of  the  Herold  tract.  This 
puts  the  trees  in  the  lines  and  so  gives  effect  to  the  call  for 
them,  but  it  also  gives  effect  to  the  calls  for  that  southern  line. 
These  tracts  being  so  located,  the  descriptions  of  the  Byrne 
tracts,  calling  for  them  as  boundaries,  will  be  consistent 
throughout  and  take  all  of  the  600  acres,  except  what  is  in- 
cluded in  the  Sargent  and  Wilson  tracts,  leaving  nothing 
south  of  them  for  forfeiture.  But  there  is  enough  in  the 
description  of  the  Byrne  tracts,  taken  in  connection  with  ad- 
missible parol  evidence,  to  justify  rejection  of  the  erroneous 
calls  for  trees  as  corners  of  the  Sargent  and  "Wilson  deeds, 
and  thus  locate  them  within  the  600  acre  tract.  As  to  them, 
the  same  result  may  be  accomplished  in  either  of  these  two 
ways. 

The  stress  I  have  laid  upon  the  presumption  against  intent 
on  the  part  of  Herold  to  grant  any  land  north  of  the  600  acre 
tract  is  justified  by  the  terms  of  his  petition,  which  admits 
the  land  he  conveyed  to  Sargent,  Wilson  and  Byrne  were  all 
parts  of  the  600  acre  tract,  and  does  not  even  intimate  that  he 
owned  or  claimed  any  land  ndrth  of  it  or  elsewhere  in  that 
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countn'.  Edwards  conveyed  to  him  the  600  acre  tract  out  of 
a  boundary  of  10,000  acres.  A  witness  says  Broekerhoff 
owned  the  land  on  the  north.  That  Herold  did  not  own  it  is 
at  least  a  conccssum  in  the  case. 

In  80  far  as  the  decree  allows  redemption  of  the  portions  of 
the  tract  of  land  to  which  Emen'  and  others  are  entitled  bv 
virtue  of  the  deed  to  Benj.  W.  Byrne  and  subsequent  con- 
veyances of  said  Byrne  title,  adjudicates  forfeiture  of  the 
title  to  said  portions,  orders  sale  thereof,  in  default  of  re- 
demption, and  fixes  the  amounts  of  the  taxes,  interest  and 
commissions  necessary  to  be  paid  by  Herold  in  redemption, 
the  decree  is  erroneous  and  will  be  reversed.    In  other  respects, 
it  will  be  affirmed  and  the  cause  remanded  for  ascertainment 
of  the  land  to  which  said  Emery  and  others  are  entitled  as 
aforesaid,  in  accordance  with  the  principles,  conclusions  and 
findings  herein  made,  and  also  of  the  amount  necessary  to 
redeem   the  residue  of  the  land  in  controversy,   and   with 
direction  to  dismiss  the  biU  as  to  the  portions  thereof  to  which 
said  Emery  and  others  are  so  entitled,  after  ascertainment 
thereof. 

Affirmed  in  part.    Be  versed  in  part.    Remanded. 

RoBiNsox,  President,  (dissenting) : 

Deeming  the  opinion  of  the  majority  to  be  at  variance  with 
well  settled  important  principles,  I  dissent,  and  present  the 
following  as  my  view  of  the  case. 

Herold,  owning  a  purvey  of  land  estimated  to  contain  six 
hundred  acres,  conveyed  therefrom  a  tract  to  Wilson,  a  tract 
to  Sargent,  and  two  tracts  to  Byrne.  All  this  was  back  in 
the  seventies.  The  original  survey  was  a  parallelogram  in 
shape.  All  agree  upon  its  location.  Its  cornera  are  estab- 
lished. Near  the  middle  of  the  parallelogram  the  Wilson  tract 
of  one  hundred  acres  was  surveyed  out.  Adjoining  the  Wilson 
tract  on  the  west  the  Sargent  tract  of  one  hundred  and 
twenty-five  acres  was  laid  off.  A  portion  of  the  original 
survey  was  thus  left  to  the  east  of  the  Wilson  tract  and 
another  portion  to  the  west  of  both  the  Wilson  and  Sargent 
tracts.  That  to  the  east  of  the  Wilson  tract  embraced  four 
hundred  acres;  that  to  the  we^t  of  the  Wilson  and  Sargent 

76  W.  Va. 


June  1915.]  State  v.  Herold.  549 

tracts  embraced  one  hundred  and  fifty  acres.  These  remain- 
ing tracts  were  conveyed  to  Byrne  by  a  single  deed.  In  1910 
the  commissioner  of  school  lands  instituted  this  suit  to  sell 
for  the  benefit  of  the  school  fund  a  strip  extending  from  one 
end  of  the  parallelogram  to  the  other,  lying  along  the  south- 
ern line  thereof,  as  having  been  forfeited  in  the  name  of 
Herold  for  non-entry.  The  theory  of  the  suit  is  that  the  deeds 
to  Wilson,  Sargent,  and  Byrne  did  not  embrace  this  strip, 
that  title  thereto  remained  in  Herold,  and  that  by  reason  of 
his  failure  to  keep  the  same  entered  for  taxation,  it  became 
forfeited  to  the  State,  though  taxes  were  always  paid  on  the 
Wilson,  Sargent  and  Byrne  tracts.  A  decree  in  the  cause 
finds  the  strip  forfeited  and  directs  that  the  same  be  sold 
unless  Herold  redeems  it.  The  decree  is  based  on  a  Purvey 
which  finds  the  strip  to  contain  159-3/8  acres.  Emery  and 
others,  successors  to  Byrne  in  title,  contested  the  right  of  the 
State  to  sell  this  strip  as  forfeited  or  the  right  of  Herold  to 
redeem  it.  They  insisted  that  the  Wilson,  Sargent,  and  Byrne 
tracts  which  were  surveyed  out  of  the  parallelogram  all 
bordered  on  its  southern  boundary  line  and  were  so  shaped 
as  exactly  to  cover  the  original  survey  of  six, hundred  acres. 
In  other  words,  they  claimed  that  the  deeds  to  Wilson,  Sar- 
gent, and  Byrne  left  in  Herold  no  title  to  any  part  of  the 
original  purvey.  But,  as  we  have  seen,  these  contentions  were 
overruled  by  the  decree.  Emery  and  others  have,  therefore, 
appealed. 

It  seems  clear  from  the  Wilson  and  Sargent  deeds,  viewed 
with  the  Duffy  map  upon  which  the  decree  is  based,  that  the 
draftsman  of  those  deeds  believed  he  was  making  the  southern 
line  of  the  original  survey  to  be  the  southern  boundary  of  the' 
tracts  conveyed  to  Wilson  and  Sargent.  The  Wilson  deed  de- 
fines the  southern  boundary  line  of  the  tract  conveyed  thereby 
as  running  from  **a  large  chestnut  on  top  of  the  divide  be- 
tween Buffalo  and  Strange  Creek  and  corner  to  E.  Sergants 
land,  on  a  line  of  said  Herold 's  600  acres"  to  "a  red  oak  near 
Cherry  Run  on  the  east  side  and  on  a  line  of  whole  tract." 
The  Sargent  deed  defines  the  southern  boundary  line  of  the 
tract  conveyed  by  it  as  running  from  **  pointers  on  a  line  of 
the  original  survey  and  with  the  same"  to  '*a  large  chestnut 
on  said  ridge".     This  chestnut  is  plainly  the  same  that  is 
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mentioned  in  the  Wilson  deed.  It  is  a  corner  between  the  two 
tracts  of  land.  So  the  southern  boundary  of  these  two  tracts 
was  supposed  to  border  on  the  southern  line  of  the  original 
survey.  The  timber  called  for  as  fixed  monuments  is  de- 
scribed in  the  deeds  as  being  on  that  line.  Doubtless  the 
draftsman  believed  it  was.  But  the  survey  made  in  this  case, 
and  testimony  in  relation  to  the  actual  location  of  the  chestnut 
and  red  oak,  show  these  trees  to  be  about  forty  rods  north  of 
the  southern  boundary  line  of  the  original  survey.  The  chest- 
nut and  the  red  oak  have  been  proved  tQ  be  at  the  footsteps 
of  the  surveyor.  These  two  trees,  out  in  the  middle  of  the 
southern  part  of  the  original  survey,  have  been  made  the 
guiding  points  in  clipping  off  from  the  original  parallelogram 
the  long  strip  extending  from  end  to  end,  about  forty  rods 
wide,  which  has  been  decreed  to  be  forfeited  as  the  property 
of  Herold.  Not  a  word  has  been  introduced  by  way  of  evi- 
dence to  show  that  'the  witnesses  were  mistaken  about  the 
trees  designated  on  the  map  being  the  ones  meant  by  the 
deeds.  If  a  chestnut  and  a  red  oak  answering  the  description 
in  the  deeds  can  be  found  on  the  southern  line  of  the  original 
survey,  it  has  not  been  made  to  appear. 

The  case  is  presented  and  argued  as  though  we  were  called 
upon  to  say  whether  the  whole  of  the  strip  was  omitted  in  the 
three  conveyances  to  Wilson,  Sargent,  and  Byrne — whether 
title  to  all  of  it  remained  in  Herold.  But  so  far  as  portions 
of  the  strip  may  or  may  not  be  parts  of  the  Wilson  and 
Sargent  lands,  we  are  not  called  to  decide.  No  parties  as 
claimants  of  the  Wilson  and  Sargent  tracts  have  been  brought 
into  this  suit  or  have  appeared  therein.  Emery  and  others, 
-successors  to  Byrne  in  title,  have  no  interest  in  any  part  of 
the  strip  which  would  be  in  the  W^ilson  and  Sargent  tracts^ 
if  the  southern  line  of  the  original  survey  is  their  true  south- 
ern line.  So  delineation  of  the  Wilson  and  Sargent  corners 
is  only  necessary  because  it  is  submitted  that  the  description 
in  the  Byrne  deed  may  be  corrected  or  controlled  by  them. 
It  is  the  Byrne  tracts  that  belong  to  appellants  and  about 
which  they  may  litigate  in  the  cause.  They  were  the  only 
litigants  below  as  against  the  State  and  Herold.  They  plain- 
ly have  no  right  to  litigate  any  question  about  that  which 
does  not  belong  to  them.    They  claim  no  interest  through  the 
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Wilson  and  Sargent  titles.  Only  as  far  as  any  of  the  tracts 
conveyed  to  Byrne  has  been  affected  by  the  decree,  may  they 
appeal.  "Whether  in  the  Wilson  and  Sargent  deeds  the  true 
southern  boundary  is  the  line  indicated  by  the  trees  called  for 
therein,  or  is  the  southern  line  of  the  original  survey  men- 
tioned therein,  mav  not  be  decided  in  the  absence  of  those 
in  interest. 

Appellants  say  that  it  is  evident  that  Herold,  by  the  deeds 
to  Wilson,  Sargent,  and  Byrne,  intended  so  to  lay  off  and 
convey  the  tracts  that  they  would  exactly  fit  each  other,  and 
all  taken  together  be  simply  the  original  parallelogram.  If 
that  was  the  intention,  Herold  failed  to  express  it  by  the 
deeds.  The  particular  tract  should  be  located  by  the  descrip- 
tion in  the  deed  conveying  it.  The  intention  of  the  grantor 
must  be  gathered  from  the  language  of  his  deed,  not  by  out- 
side speculation  or  surmises  arising  years  after  the  date  of 
the  deed.  It  is  true  that  if  we  could  ignore  all  of  the 
established  monuments  called  for  in  the  deeds  but  those  which 
conform  to  the  original  parallelogram,  and  except  as  to  the 
latter  be  governed  by  the  degree  courses,  we  could  make  the 
three  tracts  exactly  fit  into  and  consume  the  original 
parallelogram.  In  other  words,  if  we  could  ignore  some  of 
the  fixed  monuments  established  by  evidence  as  ones  called 
for  in  the  deeds,  and  depend  in  their  stead  on  degree  courses 
leading  from  other  fixed  monuments  called  for  and  not 
ignored,  we  could  make  the  Wilson,  Sargent,  and  Byrne  tracts 
to  be  exactly  the  original  parallelogram.  Yet  we  can  not  do 
this,  if  for  the  intention  of  the  parties  we  look  to  specifically 
mentioned  monuments  the  location  of  which  are  known.  From 
presumption  and  other  things  outside  of  the  deeds  it  might 
be  said  that  Herold  did  not  intend  to  leave  a  part  of  the 
original  survey  unconveyed  or  to  run  over  in  his  conveyance 
on  land  outside  of  it  and  not  owned  by  him.  But  the 
descriptions  in  the  deeds  do  not  show  that — construed  as  they 
must  be  by  that  in  them  which  is  most  certain  in  preference 
to  anything  in  them  less  certain — construed  by  the  settled 
rule  that  course  and  distance  must  give  way  to  fixed  monu- 
ments. The  Wilson  deed,  even  if  it  fixes  the  tract  to  the 
southern  line  of  the  original  survey,  carries  the  tract  at  the 
other  end  to  monuments  located  beyond  the  bounds  of  the 
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original  survey.  The  Sargent  deed  omits  land  to  the  south, 
unless  we  ignore  a  fixed  monument,  and  give  more  force  to 
the  call  which  mistakenly  designates  that  monument  to  be  on 
the  southern  line  of  the  original  survey.  The  Byrne  deed,  in 
describing  the  four  hundred  acres,  ties  the  tract  by  fixed 
monuments  so  that  a  triangular  piece  of  the  original  survey 
is  left  unconveyed  at  the  south,  and  a  similar  piece  outside  the 
original  survey  is  taken  in  at  the  north.  The  Byrne  deed,  in 
describing  by  fixed  monuments  the  other  tract  of  one  hundred 
and  fifty  acres,  takes  in  at  the  north  land  outside  the  original 
survey,  and  may  omit  some  therein  at  the  south. 

The  Byrne  deed  embracing  the  two  tracts  speaks  for  itself. 
Its  specific  calls  for  monuments  do  not  conflict  with  calls  for 
any  line  of  the  original  survey.     It  does  not  say  that  the 
Byrne  tracts  must  evenly  fit  the  original  parallelogram.    For, 
nowhere  does  it  call  for  a  line  of  the  original  survey.    Unless 
we  change  its  calls  for  monuments,  we  must  take  it  as  ex- 
pressing the  intention  of  the  parties  to  lay  out  the  land  to 
border  on  those  monuments.     The  deed  as  it  is,  plainly  ex- 
presses intention  to  convey  the  land  by  the  itionuments  men- 
tioned.   If  a  mistake  was  made  in  so  describing  the  land  to 
be  conveyed,  the  deed  does  not  tell  us  so.     Where  does  the 
deed  locate  the  land?     That  is  the  only  question  before  us. 
This  is  not  a  suit  to  reform  a  deed  for  mistake.    ''Under  cover 
of  construction  a  court  cannot  reform  a  writteh  contract  to 
make  it  express  the  real  intention  of  the  parties,  which  by 
mistake  is  not  expressed  in  the  words  thereof."    2  Page  on 
Contracts,  sec.  1130.    We  have  no  right  to  say  that  the  parties 
did  not  intend  that  which  the  deed  without  doubt  says  they 
did  intend.    There  is  no  ambiguity  in  the  calls  for  particular 
monuments.    We  are  not  dealing  with  a  description  of  land 
so  conflicting  or  inconsistent  in  itself  that  we  find  a  mistaken 
call.    **If  there  is  anything  equivocal  in  the  language  of  the 
grant,  the  courts  declare  its  interpretation.    But  if  the  parties 
have  used  plain  and  explicit  language — if  they  have  fixed  a 
boundary  which  no  man  can  mistake — courts  have  nothing  to 
say  about  it;  construction  in  that  case  has  no  oflSce  to  per- 
form, and  the  law  makes  no  intendment.''    Tyler  on  Bound- 
aries, 127. 

Now,  the  Byrne  deed,  in  describing  the  four  hundred  acres, 
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calls  for  a  beginning  at  *'a  sugar  on  a  rich  hill  side  and 
corner  to  said  Wilsons  100  acres '\  This  sugar  is  proved  to 
be  there.  True,  it  is  outside  of  the  original  survey,  forty  rods 
to  the  north,  but  from  the  evidence  it  is  nevertheless  the  sugar 
intended.  Right  here  it  is  said  that  Wilson's  tract  does  not 
extend  that  far  north,  But  by  his  deed  it  does.  By  Wilson's 
deed  the  sugar  was  a  corner  to  his  one  hundred  acres,  as  the 
Byrne  deed  says  it  is.  A  call  in  Wilson's  deed  is  for  this 
same  sugar,  without  reference  to  its  being  on  the  northern 
line  of  the  original  sui*\^ey.  If  we  were  construing  the  Wilson 
deed,  and  w^ere  to  extend  it  to  the  southern  line  of  the  original 
survey,  since  it  calls  for  monuments  to  be  there  though  they 
are  not,  we  could  not  make  it  conform  to  the  northern  line  of 
the  original  stirvey,  which  it  does  not  mention.  Can  we  say 
that  Herold  did  not  intend  that  the  Byrne  four  hundred  acres 
should  not  begin  at  the  sugar  on  a  rich  hill  side  ?  He  plainly 
says  that  the  survey  of  the  tract  begins  there.  Nothing  in 
the  deed  says  the  contrary.  By  what  rule  can  we  say  other- 
wise ?  Shall  we  say  otherwise,  simply  because  Herold  may  not 
have  owned  the  land  on  which  the  tree  stood?  If  so,  then 
where  shall  we  begin?  Down  at  the  northern  line  of  the 
original  survey?  If  so,  at  what  point?  The  deed  says  noth- 
ing about  any  such  a  beginning. 

Then,  from  the  beginning  corner  of  the  Byrne  four  hundred 
acres,  the  sugar  on  a  rich  hill  side,  the  call  is  for  a  red  oak 
on  •Cherry  Run,  on  a  line  of  Wilson.  As  the  proof  in  the  case 
stands,  this  is  the  red  oak  on  the  southern  boundary  of  the 
Wilson  tract,  about  forty  rods  north  of  the  southern  line  of 
the  original  survey.  The  Wilson  deed  says  that  the  red 
oak  should  be  on  the  southern  line  of  the  original  survey,  but 
the  Byrne  deed  does  not  describe  it  as  being  on  that  line. 
The  latter  deed  simply  calls  for  a  red  oak  on  Cherry  Run, 
which  is  proved  to  be  located  about  forty  rods  north  of  the 
southern  line  of  the  original  survey.  It  is  argued  that,  since 
the  Wilson  deed  locates  the  red  oak  on  the  southern  line  of 
the  original  survey,  we  should,  as  to  the  Wilson  deed,  make 
that  line  prevail  over  the  red  oak;  and  then,  having  found 
the  Wilson  deed  to  be  mistaken  as  to  the  red  oak  being  on  the 
southern  line  of  the  original  survey,  take  notice  of  the  same 
mistake  being  in  the  Byrne  deed.    It  is  said  that  we  should 
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do  this  preserving  the  claimed  general  scheme  to  convey  away 
all  of  the  parallelogram  by  the  Wilson,  Sargent,  and  Byrne 
deeds.  The  descriptions  in  these  deeds  do  not  vouch  such  a 
scheme.  They  are  not  even  contemporaneous,  or  parts  of  the 
same  transaction.  The  Byrne  deed,  in  describing  the  four 
hundred  acres,  does  not  put  the  red  oak  on  the  southern  line 
.of  the  original  survey,  and  we  know  of  no  rule  whereby  we 
can  read  the  Wilson  deed  for  the  Byrne  deed  in  this  par- 
ticular, even  if  we  were  to  change  the  description  in  the 
Wilson  deed  by  eliminating  the  call  for  the  red  oak  as  a  mis- 
taken one.  The  red  oak  as  called  for  by  the  Byrne  deed,  has 
been  located  by  the  proof  at  a  particular  place.  Witnesses 
prove  it  to  be  at  the  place  called  for  by  the  deed.  This  tree 
is  a  fixed  monument.  Nothing  in  the  Byrne  deed  proves  it  to 
be  a  mistaken  call.  Nothing  in  that  deed  shows  intention  to 
locate  it  on  the  southern  line  of  the  original  survey.  We  must 
give  the  red  oak  the  recognition  that  its  certainty  deserves. 
Course- and  distance  and  other  calls  less  certain  than  this 
marked  tree  must  give  way  to  it.  '*  Marked  trees  upon  the 
land  remain  invariable,  according  to  which  neighbors  hold 
their  distinct  lands.  On  this  ground,  our  juries  have  uni- 
formly, and  wisely,  never  suffered  such  lines,  when  proved, 
to  be  departed  from,  because  thej'  do  not  exactly  agree  with 
descriptions  in  conveyances. ' '  Herbert  v.  Wise,  3  Call,  240. 
We  can  not  leave  the  red  oak  and  adopt  a  point  on  the 
southern  line  of  the  original  survey  about  forty  rods  south 
of  it,  for  that  would  do  plain  violence  to  the  specific  descrip- 
tion given  in  the  deed.  We  can  not  change  that  which  the 
parties  to  the  deed  most  specifically  expressed  in  it.  True,  it 
looks  like  they  should  have  followed  the  southern  line  of  the 
original  survey,  but  it  is  apparent  they  did  not,  if  the  red 
oak  has  been  truly  found  and  properly  mapped.  Not  what 
they  should  have  done  in  shaping  the  land — not  even  what 
they  may  have  intended  to  do,  yet  wholly  failed  to  do — but 
what  they  actually  did  by  the  express  terms  of  the  descrip- 
tion, should  be  our  guide  in  the  present  instance.  The  red 
oak  called  for  by  the  Byrne  deed  in  describing  the  four  hun- 
dred acres,  has  been  established  about  forty  rods  north  of 
the  southern  line  of  the  survey,  and  we  have  no  basis  on  which 
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to  hold  that  it  is  elsewhere  or  that  it  was  mistakenly  adopted 
in  the  deed. 

The  record  is,  however,  not  so  consistent  in  establishing  the 
next  point  of  the  description  in  the  deed  as  to  tMs  Byrne  tract. 
'*Two  chestnut  oaks  on  the  divide  between  the  waters  of 
Buffalo  and  Strange  Creeks*'  are  called  for  as  the  terminus 
of  the  line  leaving  the  red  oak.  These  monuments  are  found 
and  established,  yet  instead  of  proceeding  to  them,  giving 
them  the  merit  given  to  the  red  oak,  the  surveyor  whose  map 
has  been  adopted  as  the  basis  of  the  decree,  follows  the  course 
and  distance  to  a  new  point  and  establishes  a  stake,  thereby 
making  a  comer  not  called  for  in  the  deed,  more  than  forty 
rods  to  the  north  of  the  one  called  for  therein.  The  **two 
chestnut  oaks  on  the  divide  between  the  waters  of  Buffalo 
and  Strange  Creeks''  are  unquestionably  monuments  of  the 
original  survey,  though  the  Byrne  deed  does  not  name  them 
as  such.  When  a  line  is  run  to  these  two  chestnut  oaks 
directly  from  the  red  oak  as  the  deed  calls,  a  long,  triangular 
piece  of  ground  is  left  south  of  the  Byrne  four  hundred  acres 
and  north  of  the  southern  line  of  the  original  survey.  This 
triangle  the  Byrne  deed  does  not  convey  from  the  original 
survey.  On  the  map  it  will  appear  by  lines  from  K  to  A, 
from  A  to  N,  and  from  N  to  K.  The  surveyor  seems  to  have 
been  bent  on  preserving  equal  width  for  a  strip  omitted  by 
the  Wilson,  Sargent  and  Byrne  deeds  from  the  original 
survey.  But  to  do  this  he  had  to  establish  a  corner  that  the 
Byrne  deed  itself  did  not  establish,  and  to  ignore  a  monu- 
ment it  called  for — one  not  only  findable  but  actually  found. 
His  persistency  in  clinging  to  the  red  oak  and  in  not  clinging 
to  the  two  chestnut  oaks  is  inconsistent,  but  no  doubt  un- 
wittingly so.  Therein  was  violated  the  elementary  rule  that 
course  and  distance  must  yield  to  fixed  and  established  monu- 
ments the  location  of  which  are  known  and  found.  Matkeny 
v.  Allen,  63  W.  Va.  443 ;  2  Enc.  Dig.  Va.  &  W.  Va.  582. 

Again  the  same  elementary  rule  was  violated  by  the  sur- 
veyor as  to  the  description  of  the  one  hundred  and  fifty  acres 
conveyed  by  the  Byrne  deed.  He  confesses  that  he  did  not 
survey  all  this  tract.  But  he  established  a  corner  at  a  stake 
marked  0  by  elongation  on  paper  so  as  to  reach  another  stake 
at  P,  not  called  for  in  the  deed,  and  thus  he  preserved  south 
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of  P  the  forty  rods  strip  out  in  this  territory  also.  To  do 
this  he  ignored  monuments  called  for  in  the  deed,  which  wit- 
nesses testify  are  actually  on  the  ground,  at  C  and  B.  Prom 
the  evidence  there  seems  to  be  no  reason  why  he  should  not 
have  followed  the  fixed  and  established  monuments  called  for 
in  the  deed,  particularly  why  the  line  from  C  to  B  can  not 
be  laid  on  the  ground  just  as  the  deed  points  it  out.  Then 
from  B  the  call  is  for  a  post,  corner  to  Sargent's  land.  The 
evidence  does  not  establish  the  location  of  that  post.  If  it  is 
at  R,  as  a  view  of  the  proper  laying  out  of  the  Sargent  tract 
by  the  known  monuments  called  for  by  the  deed  would  in- 
dicate, no  land  of  the  original  survey  was  omitted  from  the 
Byrne  deed  in  describing  the  one  hundred  and  fifty  acres. 
If  the  post  is  somewhere  to  the  north  of  R,  then  the  line  from 
the  proved  corner  of  the  Byrne  one  hundred  and  fifty  acres 
at  B  to  the  post  will  leave  a  small  triangular  parcel  omitted 
from  the  original  survey.  Further  surveying  and  further 
evidence  are  necessary  here. 

It  is  clear  that  Duffy  did  not  make  surveys  of  the  Byrne 
tracts  conformable  to  the  descriptions  in  the  deed.  The  Com- 
missioner to  whom  the  cause  was  referred,  adopted  this 
erroneous  survey,  and  the  court  over  exception  carried  it  into 
the  decree.  Therefore,  the  decree  ought  to  be  reversed,  and 
the  cause  remanded  for  a  surveying  of  the  land  according  to 
established  law  and  for  proceedings  w-hich  should  necessarily 
follow.  The  conclusion  of  the  majority  that  the  Byrne  deed 
conveys  all  of  the  remainder  of  the  original  parallelogram 
can  stand  upon  no  intention  expressed  by  that  deed.  The 
majority  virtually  say  that  the  parties  to  the  deed  did  not 
intend  the  fixed  monuments — the  beginning  sugar  and  the  red 
oak — to  figure  in  the  description  at  all.  Then,  why  were  they 
resorted  to?  Only  by  guessing  at  intention  contrary  to  that 
which  the  deed  expresses,  can  such  a  conclusion  as  has  been 
reached  in  this  case  by  the  majority  be  brought  about. 

WnjjAMs,  Judge: 

I  dissent  from  the  majority  opinion  and  concur  in  the  fore- 
going opinion  of  Judge  Robinson. 
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CHARLESTON. 

R.  D.  Johnson  Milling  Co.  v.  Read  et  als. 
Submitted  February  23,  1915.    Decided  June  22,  1915. 

1.  Equity — Parties — Designation  in  Pleading, 

Naming  a  person  in  the  caption  of  the  bill  as  a  defendant  and 
serving  him  with  process,  are  not  alone  sufficient  to  constitute  such 
person  a  party  to  the  suit  so  as  to  authorize  the  granting  of  relief 
against  him.  An  avennent  showing  his  interest  in,  and  relation  to, 
the  subject  matter  of  suit  and  a  prayer  for  relief  against  him  are  in- 
dispensable,    (p. 559). 

2.  Same — Pleading — Prayer — General  Belief. 

A  prayer  for  general  relief  does  not  warrant  the  granting  of 
relief  against  a  person,  in  respect  of  whom  no  allegation  is  made  and 
no  special  relief  asked,     (p.  559). 

3.  Same — Belief — General  Prayer. 

A  judgment  creditors'  bill  to  enforce  liens  against  a  debtor's 
land,  to  which  other  lienors  and  the  debtor's  wife  are  named  as 
defendants,  and  in  which  the  only  allegation  respecting  the  wife's 
interest  in  the  suit  is,  that  some  of  the  judgments  are  against  her 
and  her  husband  jointly,  «nd  which  contains  a  prayer  for  special 
relief  against  the  husband  only  apd  also  a  prayer  for  general 
relief  will  not  authorize  the  granting  of  relief  against  the  wife.  (p. 
559). 

4.  Creditor's  Suit — Intervention — Sufficiency. 

Her  filing  a  so-called  answer  to  such  a  bill,  claiming  title  to  some 
of  the  lands  averred  in  the  bill  to  be  her  husband 's  land,  does  not 
supply  the  lack  of  proper  averment  in  the  bill,  or  make  the  wife  a 
party  against  whom  relief  can  be  granted,     (p.  560). 

5.  Equity — Amendment — New  Party. 

Such  bill  is  amendable,  for  the  purpose  of  making  the  debtor's 
w4fe  a  party  and  attacking  conveyances  made  by  him  to  her,  either 
voluntary  or  fraudulent  for  the  purpose  of  hindering,  delaying  and 
defrauding  his  creditors ;  provided  always,  such  amendment  be  made 
with  reasonable  diligence,     (p.  563). 

6.  Same — Amendment — Laches. 

Delay  in  making  such  amendment  for  eight  years,  without  excuse 
therefor,  constitutes  laches,  and  justifies  the  court  in  rejecting  it  on 
demurrer.  A  court  of  equity  responds  only  to  conscience,  good  faith 
and  reasonable  diligence,     (p.  564). 

7.  Same — Pleading — New  Subject  Matter — Laches. 

The  same  degree  of  diligence  is  required  in  amending  a  bill  so  as 
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to    introduce   new   subject   matter,   as   is   required    in   bringing-   an 
original  suit.     (p.  564) , 

8.  Same — Amendment — Statute. 

Sec.  12,  Ch.  125,  Code  1913,  does  not  give  a  plaintiff  an  absolute 
right  and  unlimited  time,  after  appearance  by  defendant,  to  amend 
his  bill.  The  right  to  amend  depends  on  whether  substantial  justice 
will  be  promoted  thereby,  a  question  which  must  be  determined  by 
the  court.  The  statute  does  not  preclude  the  defense  of  laches  as  a 
bar  to  the  right,     (p.  564) . 

9.  Fraudulent  Conveyances — Sufficiency  of  Evidence — Conveyance  to 

Wife, 

The  burden  is  on  the  wife  who  claims  lands  by  conveyance  from 
her  insolvent  husband,  against  his  creditors,  to  establish  by  clear  and 
convincing  proof  that  the  land  was  purchased  for  her  with  her  own 
means;  and  if  the  testimony  shows  that  the  only  means  she  had  was 
money  received  from  her  mother's  estate  twenty-five  or  thirty  years 
before  her  husband 's  conveyance  to  her,  and  'that  she  turned  the 
money  over  to  him,  taking  no  note  or  writing  evidencing  the  trans- 
action as  a  loan  and  neither  of  them  keeping  an  account  thereof,  the 
presumption  is  that  she  intended  it  as  a  gift  to  him  .   (p.  564). 

10.  Deeds — Reformation  of  Instrument — Validity — Mistake  of  GroJitor. 

In  the  absence  of  fraud  on  the  part  of  the  grantee,  or  mutuality 
of  mistake  by  both  parties  to  a  deed,  it  will  not  be  set  aside  or 
altered  on  the  ground  that  the  grantor  was  ignorant  of  its  contents, 
(p.  566). 

11.  Justices  of  the  Peace — Default — Judgment — Validity. 

The  return  of  a  constable  on  a  summons  issued  by  a  justice,  in  a 
case  in  which  he  has  jurisdiction  of  the  subject  matter,  stating  that 
he  executed  it  by  delivering  a  copy  thereof  to  the  defendant  on  a 
certain  day,  is  conclusive  evidence  of  a  proper  service,     (p.  568). 

12.  Same. 

The  omission  by  a  justice,  in  rendering  a  default  judgment,  to 
note  in  his.  docket  that  he  waited  one  hour  after  the  time  set  for 
trial  for  defendant  to  appear,  does  not  render  the  judgment  void, 
(p.  569). 

13.  Judgment — Conclusiveness — Foreign  Judgment, 

The  judgment  or  decree  of  a  court  of  a  sister  state,  having  juris- 
diction of  the  parties  and  the  subject  matter  of  suit,  is  res  judicata 
as  to  all  matters  determined  thereby.  The  parties  are  estopped  by 
such  final  judgment  or  decree  from  again  litigating  the  same  mat- 
ters in  a  court  of  this  state,     (p.  569). 

(Lynch,  Judge,  absent.) 
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Appeal  from  Circuit  Court,  Randolph  County. 

Creditors'  suit  by  R.  D.  Johnson  Milling  Company  against 
William  J.  Read  and  others.  Decree  for  the  defendants,  and 
complainant  appeals. 

Affirmed  in  part.    Reversed  in  part.    Remanded. 

James  A.  Bent  and  J.  F.  Strader,  for  appellant. 

J.  Ft  Harding  and  Arnold  d:  Arnold,  Wm.  McDonald, 
Tasker  G.  Lowndes  and  CimningJiam  &  Stallings,  for  ap- 
pellees. 

Williams,  Judge: 

Plaintiff  filed  its  bill  at  April  rules,  1899,  to  enforce  the 
lien  of  a  judgment  recovered  against  the  defendant  W.  J. 
Read,  and  in  the  caption  thereof  named  Nora  S.  Read,  his 
wife,  and  a  number  of  other  lien  creditors  besides  itself  as 
defendants.  The  bill  avers  that  some  of  the  judgments,  nam- 
ing them,  were  recovered  against  W.  J.  Read  and  his  wife 
jointly.  No  other  averment  shows  why  Nora  S.  Read  was 
made  a  party  to  the  suit,  or  that  she  owned  any  land  against 
which  the  judgments  were  liens;  and  no  relief  was  prayed 
for  against  her.  It  is  necessary  to  determine  whether  the  bill 
presented  a  suit  against  her,  inasmuch  as  many  of  the  assign- 
ments of  error  depend  upon  a  decision  of  that  question. 
Plaintiff  itself  was  certainly  not  seeking  relief  against  her 
land,  because  its  judgment  was  against  her  husband  only, 
and  it  prayed  for  no  relief  against  her.  Merely  naming  her 
in  the  caption  of  the  bill  as  a  party  defendant  and  serving 
her  with  process  was  not  enough  to  constitute  the  suit  one 
against  her.  It  was  indispensable  to  aver  facts  showing  her 
relation  to  the  cause  of  action,  her  connection  with  the  sub- 
ject matter  thereof,  and  to  pray  for  relief  against  her  or  her 
land.  The  only  prayer  of  the  bill  is,  that  all  the  real  estate 
owned  by  W.  J.  Read ;  the  condition  of  his  title  thereto ;  the 
liens  thereon  and  their  priorities,  be  ascertained;  and  that 
the  cause  be  referred  to  a  commissioner  for  that  purpose ;  and 
that,  upon  the  coming  in  and  confirmation  of  the  report,  a 
decree  be  entered  directing  a  sale  of  said  land  to  satisfy  the 
liens  thereon.    There  is  no  averment  whatever  entitling  plain- 
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tiff  to  a  decree  against  Mrs.  Read,  and  no  prayer  for  a  sale 
of  her  land.  The  bill  contains  nothing  she  is  called  upon  to 
answer  and  nothing  in  fact  she  could  answer;  and  the  court 
could  not  adjudicate  her  rights  without  giving  her  an  op- 
portunity to  defend.  McCoy  v.  Allen,  16  W.  Va.  724;  Chap- 
man V.  P.  &  S.  R.  It  Co.,  18  W.  Va.  184;  and  Bank  v.  Wtlson, 
35  W.  Va.  36.  Sec.  37,  Ch.  125,  Code,  prescribing  the  form 
of  a  bill  in  chancery,  does  not  dispense  with  the  necessity  for 
proper  averments  and  prayer  for  relief  in  respect  of  a  party 
proceeded  against.  Preston  v.  West,  55  W.  Va.  391.  A 
prayer  for  general  relief  will  not  warrant  the  court  to  grant 
relief  against  a  party,  as  to  whom  no  averment  is  made  and 
no  special  relief  asked.  General  relief  can  be  given  against 
those  only  as  to  whom  special  relief  is  sought.  A  bill  to 
enforce  liens  against  a  husband's  land  would  not  authorize 
the  court  to  grant  relief  against  the  wife's  land,  simply 
because  it  contained  a  prayer  for  general  relief.  It  follows, 
from  these  observations  respecting  the  rules  of  equity  plead- 
ing, that  plaintiff's  bill  did  not  present  a  cause  of  action,  or 
suit,  against  Nora  S.  Read;  and,  as  to  her,  it  was  not  a 
pending  suit. 

The  bill  averred  that  W.  J.  Read  owned  three  tracts  of 
land,  an  80  acre  tract  known  as  the  Mouse  land,  an  121-1/2 
acre  tract  known  as  the  Phares  land  and  a  30  acre  tract 
known  as  the  Butcher  tract.  These  tracts  had  been  conveyed 
to  W.  J.  Read  at  different  times,  and  he  conveyed  the  80  acres 
to  his  wife  before  this  suit  was  brought  and  before  any  of  the 
liens  had  attached;  and  the  30  acres  and  about  71  acres  of 
the  Phares  tract  he  conveyed  to  her  after  the  institution  of 
this  suit.  She  filed  her  answer  in  February  1905,  setting  up 
title  in  herself  to  the  80  acres,  and  on  March  14th  of  the 
same  year,  by  leave  of  court,  she  filed  her  amended  and  sup- 
plemental answer,  claiming  title  to  both  the  80  acres  and  the 
30  acres.  These  so-called  answers  were  more  in  the  nature  of 
petitions;  they  responded  to  no  allegation  in  the  bill  because 
no  averment  related  to  her.  Nor  did  she  make  any  one  a 
party  to  those  petitions,  or  pray  for  affirmative  relief.  Hence, 
the  filing  of  them  did  not  supply  the  lack  of  averments  and 
prayer  in  the  bill,  so  as  to  warrant  the  granting  of  any  relief 
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against  her.  An  amendment  of  the  bill  was  essential  to  any 
kind  of  relief  against  her. 

But  plaintiff  made  no  effort  to  amend  its  bill  until  March 
rules,  1913.  The  final  decree  from  which  this  appeal  was 
taken  by  plaintiff,  pronounced  on  the  12th  of  June,  1913, 
sustained  the  demurrer  thereto  and  rejected  the  amended  bill, 
and  this  is  one  of  appellant's  assignments  of  error,  and  to  it 
we  will  advert  later  on.  The  cause  was  then  heard  upon  the 
fourth  report  of  commissioner  W.  E.  Baker,  fifteen  exceptions 
taken  thereto  by  W.  J.  Read  and  twelve  by  Nora  S.  Read,  and 
upon  the  petitions  of  certain  creditors  whose  liens  were  sub- 
sequent to  the  date  of  the  suit.  The  court  sustained  W.  J. 
Read's  fifteenth  and  overruled  all  his  other  exceptions;  and 
overruled  Mrs.  Read's  first,  eighth  and  ninth,  and  sustained 
all  her  other  exceptions.  This  ruling,  in  some  particulars,  is 
assigned  as  error  by  appellant,  and,  in  others,  cross-assigned 
as  error  by  appellees. 

Prior  to  the  date  of  plaintiff's  judgment,  W.  J.  Read  and 
wife  had  conveyed  to  Helen  M.  Nestor  31  acres  and  131  poles, 
and  to  W.  L.  Hicks  13-1/2  acres,  out  of  the  121-1/2  acre  tract 
known  as  the  Phares  land.  Both  of  these  deeds  were  recorded 
before  plaintiff  obtained  its  judgment.  On  the  10th  of 
October,  1899,  W.  J.  Read  conveyed  the  remainder  of  that 
tract  to  his  wife:  and,  by  deed  dated  May  9,  1901,  she  con- 
veyed to  Helen  M.  Nestor  6  acres  and  100  poles  more  out  of 
it,  her  husband  joining  in  the  deed.  The  two  last  mentioned 
conveyances  were  made  after  the  suit  was  brought. 

Prior  to  any  of  the  aforementioned  conveyances,  to-wit,  on 
April  7,  1897,  Read  and  wife  executed  to  L.  D.  Strader, 
trustee,  a.trust  deed  conveying  all  three  tracts  of  land,  the  30 
acres,  121-1/2  acres,  and  the  80  acres,  as  additional  and 
collateral  security,  to  secure  a  note  of  $8,000  payable  to  W. 
C.  White,  W'hich  w^as  at  that  time  secured  by  a  mortgage  and 
also  by  a  trust  deed  on  property  in  the  State  of  Maryland. 
Although  the  80  acres  had  been  conveyed  to  Nora  S.  Read  by 
her  husband,  in  1895,  it  also  was  included  in  the  trust  deed 
to  Strader,  trustee.  But  that  deed  provided  that  the  Mary- 
land property  was  to  be  primarily  liable  for  the  White  debt. 
White  assigned  the  debt  and  mortgage  to  De  Warren  H. 
Reynolds  on  the  2nd  of  January,  1898.     There  was  also  a 
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prior  mortgage  on  the  same  property,  held  by  one  George 
Glick,  to  secure  a  debt  to  him  of  $6,000.00.  This  debt  and 
mortgage  were  likewise  assigned  to  Reynolds ;  and  thereafter, 
on  the  16th  day  of  March,  1901,  and  pursuant  to  the  power 
and  authority  conferred  on  the  mortgagee  by  the  terms  of 
the  Glick  mortgage,  he  sold  the  property  and  became  the 
purchaser  himself,  at  the  cash  price  of  $15,150.00.  This  sum 
was  not  enough  to  pay  the  taxes,  commissions  and  the  two 
mortgages  in  full.  The  balance  ascertained  by  the  commis- 
sioner in  this  case  to  be  due  on  that  debt  is  $2,782.20,  and  is 
reported  as  the  second  lien,  in  favor  of  said  Re)Tiold8  as 
assignee  of  White,  on  all  three  tracts  of  land,  the  taxes  due 
thereon  being  reported  as  the  first  lien.  Thirty-six  liens,  in 
all,  were  reported,  aggregating  more  than  ten  thousand 
dollars.  The  commissioner  reported  plaintiff's  judgment  as 
the  fifth  lien  on  the  Phares  and  Butcher  tracts.  But  the 
court  modified  the  report,  and  held  that  it  was  not  a  lien  on 
the  Butcher  tract,  and  was  a  lien  only  on  the  remainder  of 
the  Phages  tract,  after  deducting  therefrom  31  acres  and  131 
poles  conveyed  to  Helen  IM.  Nestor  and  13-1/2  acres  conveyed 
to  W.  L.  Hicks.  The  balance  of  the  debt  due  De  Warren  H. 
Reynolds,  trustee  and  assignee  of  White,  was  decreed  to  be 
the  third  lien  upon  the  same  portion  of  the  Phares  tract  as 
.  plaintiff's  judgment,  said  Reynolds  having  released  his  lien 
as  to  the  two  parcels  conveyed  to  Helen  M.  Nestor  and  Hicks, 
respectively,  and  also  a  third  lien  upon  the  80  and  the  30 
acres,  as  the  land  of  Nora  S.  Read,  the  court  decreeing  those 
two  tracts  to  be  her  sole  and  separate  property,  and  not 
liable  to  sale  in  this  proceeding.  Although  the  court  decreed 
that  the  Helen  M.  Nestor  parcel  of  6  acres  and  100  .poles  was 
liable  to  appellant's  judgment  lien,  it  was  not  sold.  Only  71 
\  acres  of  the  Phares  tract  was  sold.     It  was  purchased  by 

^  Semmes  Read,  son  of  W.  J.  and  Nora  S.  Read,  at  the  price  of 

$3,300,  and  the  sale  was  confirmed.  The  sum  realized  was 
not  enough  to  pay  the  costs  of  suit,  the  two  prior  liens  and 
the  balance  due  DeWarren  H.  Reynolds,  by  $608.48.  Semmes 
Read  then  filed  his  petition  in  open  court,  averring  that  he 
had  become  the  owner  of  all  the  land  covered  by  the  trust 
deed,  and  prayed  that  he  might  be  permitted  to  pay  the 
balance  due  said  Reynolds,  into  the  hands  of  the  special  com- 
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missioner,  and  to  be  thereupon  subrogated,  without  recourse, 
to  his  rights  under  the  deed  of  trust.  His  prayer  was  granted, 
and  he  paid  the  money  to  the  commissioner,  who  was  directed 
by  the  decree  to  pay  it  over  to  Reynolds  upon  his  delivery  of 
the  original  note,  the  deed  of  trust  and  assignment  to  said 
Semmes  Read,  or  his  attorney.  All  rights  of  creditors  to  pro- 
ceed against  Nora  S.  Read,  or  her  lands,  for  the  satisfaction  of 
any  debts  due  them  from  her,  was  expressly  reserved  in  the 
decree.  No  part  of  the  proceeds  of  sale  was  applicable  to 
plaintiff's  lien.  It  has  appealed  and  assigns  numerous  errors. 
Cross-errors  are  also  assigned  by  counsel  for  W.  J.  Read  and 
wife,  and  by  counsel  representing  other  judgment  creditors  of 
W.  J.  and  Nora  S.  Read. 

The  first  assignment  by  appellant  is  the  rejection  of  its 
amended  bill,  on  demurrer  thereto.  Plaintiff  did  not  file  its 
amended  bill  for  nearly  fifteen  years  after  it  brought  its 
original  suit.  By  the  amendment  it  is  sought  to  charge  the 
lands  of  Nora  S.  Read,  and  averred  that  the  conveyance  to  her 
of  the  80  acres  from  her  husband  was  voluntary  and  without 
consideration,  and  that  the  conveyance  to  her  of  the  30  acres 
was  made  by  him  with  intent  to  hinder,  delay  and  defraud 
his  creditors,  and  that  she  knew  of  such  fraudulent  intent  and 
participated  therein.  We  do  not  think  the  amendment  is 
subject  to  one  of  the  objections  made  by  the  demurrer,  that 
it  seeks  to  introduce  matter  wholly  foreign  to  the  purpose 
of  the  original  bill.  There  is  no  question  of  a  lien  creditor's 
right  to  attack  a  fraudulent  or  voluntary  conveyance,  made 
by  his  debtor,  in  a  suit  brought  to  enforce  his  lien,  provided 
he  does  so  in  time.  Such  is  the  well  settled  practice  in  this 
state.  Rogers  v.  Verlander,  30  W.  Va.  619 ;  Butler  v.  Thomp- 
son,  45  W.  Va.  660 ;  Peale  v.  Grossman,  70  W.  Va.  1 ;  Davis  v. 
Halstead,  70  W.  Va.  572;  and  Bland  v.  Rigby,  73  W.  Va.  61. 
Sec.  2,  Ch.  133,  Code  1913,  permits  a  creditor  who  has  not 
even  reduced  his  claim  to  judgment  to  attack  a  voluntary  or 
fraudulent  conveyance,  and  gives  him  a  lien  upon  the  land, 
if  he  is  successful,  from  the  time  of  filing  his  bill  or  petition. 
Watkins  v.  WortJiam,  19  W.  Va.  78.  A  lien  creditor  could 
do  so  regardless  of  that  statute.  The  new  matters  of  the 
alleged  voluntary  and  fraudulent  conveyances,  which  plain- 
tiff sought  to  introduce  by  its  amendment,  was  germane  to 
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the  cause  of  suit  averred  in  its  original  bill.  But  it  pre- 
sented no  excuse  for  its  great  delay.  It  does  not  say  how  or 
when  it  discovered  the  alleged  fraud.  It  must  have  known 
that  Nora  S.  Read  claimed  both  the  80  and  the  30  acres,  from 
the  time  she  filed  her  so-called  answers;  yet  it  made  no  effort 
to  amend  its  bill,  attacking  her  title  thereto,  until  eight  years 
thereafter.  Sec.  12,  Ch.  125,  Code,  permitting  a  plaintiff  to 
amend  his  bill  after  the  defendant  has  appeared,  if  sub- 
stantial justice  will  be  promoted  thereby,  contemplates  that 
the  amendment  shall  be  made  in  a  reasonable  time.  The 
statute  confers  a  right,  but  it  must  be  pursued  with  reason- 
able diligence.  Nor  is  such  right  absolute  and  unqualified. 
It  depends  upon  whether  substantial  justice  will  be  promoted 
by  the  amendment;  and  the  court,  in  the  exercise  of  its 
judicial  discretion,  must  determine  that  matter.  If  a  plain- 
tiff has  been  guilty  of  laches,  it  may  refuse  to  allow  the 
amendment  on  the  ground  that  substantial  justice  would  not 
thereby  be  promoted.  Equity  requires  diligence  in  amending 
as  well  as  in  bringing  a  suit.  Nothing  calls  into  activity  a 
court  of  equity  except  conscience,  good  faith  and  reasonable 
diligence.  Plaintiff  offered  no  explanation  for  its  delay,  no 
excuse.  It  averred  that  the  conveyance  of  the  80  acres  was 
voluntary ;  yet  it  did  not  attack  it  for  eighteen  years  after  it 
was  made  and  recorded.  It  can  not  be  successfully  assailed 
for  that  reason  only  after  five  years.  It  avers  that  the  con- 
veyance of  the  30  acres  was  fraudulent;  and  yet  it  does  not 
inform  the  court  when  it  discovered  the  fraud,  or  give  any 
excuse  for  not  attacking  the  deed  for  eight  years  after  it 
knew  it  had  been  made.  Delay,  when  there  is  a  reasonable 
excuse  therefor,  is  not  laches,  but  unexplained  delay  is.  and 
it  may  be  taken  advantage  of  on  demurrer.  Bill  v.  Schilling, 
39  W.  Ya.  108 ;  Western  M.  &  M,  Co.  v.  Virginia  Cannel  Coal 
Co.,  10  W.  Va.  250;  Jarvis  v.  Martin's  Adynr.,  45  W.  Ya.  347; 
Jackson's  Admr.  v.  Hull,  21  W.  Ya.  601;  Eubank  v.  Barnes, 
93  Ya.  153.  It  was,  therefore,  not  error  to  reject  the  amended 
bill. 

Appellant's  next  assignment  is,  that  the  court  erred  in 
sustaining  certain  exceptions  taken  to  the  commissioner's 
report  by  Nora  S.  Read,  numbered  1,  2,  3,  4,  5,  6,  7,  10,  11, 
and  12,  and  in  sustaining  the  fifteenth  exception  thereto  of 
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W.  J,  Read.  Most  of  these  exceptions  were  taken  because 
the  commissioner  had  reported  the  judgments  against  W.  J. 
Read  as  liens  upon  the  30  acres,  the  Butcher  tract.  Conse- 
quently, the  determination  of  the  question,  whether  Nora  S. 
Read  has  proven  herself  entitled  to  that  tract,  will  dispose  of 
most  of  the  exceptions.  That  tract  was  conveyed  to  W.  J.  Read 
by  B.  L.  Butcher,  special  commissioner,  on  the  14th  of  March, 
1896,  and  W.  J.  Read  did  not  convey  it  to  his  wife  until 
October  16,  1899,  several  months  after  the  suit  was  brought. 
His  insolvency  is  alleged  and  proven.  Hence,  his  wife  carried 
the  burden  of  establishing,  by  clear  and  convincing  proof,  that 
the  land  was  purchased  for  her  with  her  own  means.  The 
only  evidence  on  the  question  is  the  depositions  of  herself  and 
husband.  They  both  testified  that  he  purchased  the  land  for 
her  with  her  money.  But,  when  asked,  on  cross-examination, 
where  she  got  the  money,  she  replied  that  it  came  from  her 
mother's  estate;  and  yet  she  says  her  mother  had  died  about 
twenty-five  years  before  that  time.  There  is  no  evidence  that 
her  husband  kept  a  separate  account  of  the  money  he  got 
from  her,  either  from  that  or  any  other  source,  or  that  he 
ever,  at  any  time,  executed  his  note  to  her  for  money  borrowed 
from  her.  Neither  is  there  any  evidence  of  an  express  agree- 
ment that  he  was  to  buy  that  particular  tract  of  land  for  her. 
She  did  not  know,  in  1905,  when  she  testified,  what  the  land 
had  cost.  Before  coming  to  West  Virginia,  W.  J.  Read  and 
wife  lived  in  Maryland;  and,  on  the  5th  of  November,  1897, 
they  executed  to  De  Warren  H.  Reynolds,  Robert  R.  Hender- 
son and  James  W.  Thomas,  trustees,  a  deed  of  trust  conveying 
all  W.  J.  Read 's  property  in  Allegany  county  and  in  the  City 
of  Baltimore,  and  elsewhere  in  the  state  of  Maryland,  to 
secure  his  creditors,  in  the  order  of  the  legal  priority  of  their 
several  claims.  That  trust  deed  authorized  the  trustees  to 
sell  his  property  and  apply  the  proceeds  to  the  payment  of  his 
debts.  It  further  provided  that,  if  any.  surplus  remained,  it 
was  to  be  **paid  over  to  William  J.  Read  his  proper  repre- 
sentatives or  assigns."  There  is  no  pretense  that  Mrs.  Read 
was  one  of  the  creditors  thereby  secured;  nor  is  there  any 
evidence  that  the  money  she  got  from  her  mother's  estate  had 
ever  been  invested  in  property  for  her  in  the  state  of  Mary- 
land.    But  it  does  appear  that  W.  J.  Read  had  been  in 
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financial  straits  for  several  years  prior  to  this  suit,  and  was 
a  heavy  borrower.  In  view  of  these  facts  and  circumstances, 
the  evidence  is  not  suflBcient  to  overcome  the  presumption  that 
the  money  Mrs.  Read  received  from  her  mother's  estate  and 
turned  over  to  her  husband,  taking  no  note  therefor  and 
keeping  no  account  thereof,  was  intended  as  a  gift  to  him. 
Bank  v.  Atkijison,  32  W.  Va.  203;  Bennett  v.  Bennett,  37  W. 
Va.  396 ;  Miller  v.  Cox,  38  W.  Va.  747.  The  conveyance  of 
the  30  acres,  made  subsequent  to  this  suit,  was  therefore  void 
as  to  the  creditors  of  W.  J.  Read;  but  not  so,  as  to  the 
80  acres  which  is  attacked  only  on  the  ground  that  the  con- 
veyance of  it  was  voluntary.  It  was  conveyed  to  her  before 
plaintiff  obtained  his  judgment,  and  more  than  five  years  had 
elapsed  without  any  attack  being  made  on  it.  The  right  to 
avoid  it  on  the  sole  ground  that  it  was  voluntary  was  barred 
long:  before  it  was  assailed. 

Nor  is  the  evidence  of  Mrs.  Read  suflScient  to  overcome 
the  effect  of  the  conveyance  of  the  three  tracts  of  land  to 
L.  D.  Strader,  trustee,  as  collateral  security  for  the  White 
$8,000  debt.  She  and  her  husband  executed  and  acknowl- 
edged that  trust  deed,  free  from  fraud  or  duress.  She  can 
not  be  heard  to  say  that  she  was  ignorant  of  its  contents,  or 
did  not  know,  when  she  executed  it,  that  it  embraced  the  80 
acre  tract  of  land.  It  was  her  duty  to  know  what  was  in 
the  deed.  It  was  prepared  in  Maryland  and  mailed  to  her 
at  Morgantown  where  she  and  her  husband  then  resided,  and 
was  there  signed  and  acknowledged  and  returned  to  RejTiolds. 
A  deed  will  not  be  set  aside  on  the  ground  of  a  mistake  by 
the  grantor  alone,  when  the  grantee  has  been  guilty  of  no 
wrong  or  inequitable  conduct.  Crim  v.  O^Brien,  69  W.  Va. 
754-  Synith  v.  Board  of  Education  of  Parkersburg  District, 
76  W.  Va.  239;  83  S.  E.  513;  Fnlton  v.  Messenger,  61  W. 
Va.  477 ;  Ilale  v.  Hale,  62  W.  Va.  609 ;  and  Acme  Food  Co.  v. 
Older,  64  W.  Va.  255.  Inasmuch  as  the  suit  was  not  a  pro- 
ceeding to  sell  Nora  S.  Read's  land,  even  to  pay  the  liens 
admittedly  existing  on  it,  it  was  not  error  to  omit  a  sale  of 
the  80  acres.  The  rights  of  Nora  S.  Read's  creditors  to 
proceed  against  her  land  were  expressly  reserved  by  the 
decree.  Moreover,  the  trust  deed  lien  upon  her  80  acres  was 
fully  satisfied  by  her  son  Semmes  Read,  the  purchaser  at  the 
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judicial  sale,  who  assumed  the  payment  of  the  balance  due 
on  it,  and  paid  it  into  court.  The  30  acres  being  liable  for 
the  judgments  against  W.  J.  Read,  it  follows  that  the  ex- 
ceptions taken  to  the  commissioner's  report  by  Nora  S.  Read 
because  it  reported  that  tract  liable  for  such  judgments,  were 
not  well  founded,  and  should  have  been  overruled.  Her 
tenth  exception  was  taken  because  a  judgment  in  favor  of 
M.  H.  Harvey,  recovered  on  the  8th  day  of  October,  1904^. 
against  her  and  her  husband,  amounting  to  $172.69,  was  re- 
ported as  a  lien  upon  her  land.  The  judgment  itself  was: 
attacked  on  the  ground  that  it  had  been  rendered  without 
personal  service  of  summons  upon  her.  We  decline  to  pass 
upon  the  validity  of  the  judgment,  on  the  ground  that  this 
is  not  a  proceeding  to  sell  her  land.  Whether  it  is  a  lien  on 
her  land,  or  not,  can  not  properly  be  determined  in  this 
suit,  and  that  is  sufficient  to  sustain  the  exception.  Her 
eleventh  and  twelfth  exceptions  are  likewise  sustainable  on 
the  same  ground. 

Appellant's  third  assignment  is,  that  the  court  erred  in 
striking  the  cause  from  the  docket,  without  directing  a  sale 
of  the  6  acres  and  100  poles  conveyed  to  Helen  M.  Nestor 
on  the  9th  of  May,  1901,  and  the  13-1/2  acres  conveyed  to 
H.  L.  Hicks.  The  commissioner's  report  states  that  the  con- 
veyance to  Hicks  was  on  February  9,  1899,  but  the  court,  by 
its  decree,  finds  the  correct  date  to  be  February  9,  1898. 
We  do  not  find  the  Hicks  deed  in  the  record,  but  the  correct- 
ness of  the  date  found  by  the  court  is  shown  by  a  release  of 
lien,  as  to  the  Hicks  parcel,  executed  and  acknowledged  by 
De  Warren  H.  Reynolds  on  the  10th  of  February,  1898. 
That  release  redtes  that  the  deed  to  Hicks  bears  date 
February  9,  1898.  Plaintiff's  judgment  was,  therefore,  not 
a  lien  upon  the  Hicks  13-1/2  acres.  As  to  the  6  acres  and 
100  poles,  Helen  M.  Nestor  was  a  pendente  lite  purchaser ,- 
and  we  perceive  no  reason  why  that  parcel  should  not  have 
been  sold  to  satisfy  plaintiff's  judgment.  The  decree  pro- 
vided for  a  sale  of  it,  in  the  event  enough  money  to  discharge 
the  liens  thereon  was  not  realized  from  the  sale  of  the  71 
acres  of  the  Phares  land  then  owned  by  W.  J.  Read.  It  is 
highly  probable  that  the  commissioners  appointed  to  make  sale 
are  responsible  for  the  mistake.    After  having  decreed  it  was 
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liable,  the  court  would  hardly  have  ordered  the  cause  stricken 
from  the  docket  without  its  being  sold,  the  necessity  therefor 
appearing,  if  the  court's  attention  had  been  called  to  the 
matter. 

Numerous  cross-assignments  of  error  are  made  in  briefs  of 
counsel  representing  various  appellees.  The  first  assignment 
by  counsel  for  W.  J.  Read  is,  that  the  court  erred  in  not  hold- 
ing appellant's  judgment  void  for  want  of  service  of  sum- 
mons upon  said  Read.  Read  averred  in  his  answer  that  he 
was  not  served  with  summons  and  did  not  appear  before  the 
justice  who  rendered  the  judgment.  The  transcript  from  the 
justice's  docket  shows  the  judgment  was  rendered  in  default 
of  defendant's  appearance,  after  hearing  the  evidence.  But 
it  recites  that  summons  was  returned  executed.  A  copy  of 
the  summons,  with  the  return  endorsed  thereon  by  E.  E. 
Taylor,  Constable,  is  also  made  a  part  of  the  record.  The 
return  states  that  it  was  served  by  delivering  a  copy  of  the 
summons  to  W.  J.  Read  on  March  19,  1898.  Mr.  Read  swears 
positively  he  was  not  served,  and  says  he  remembers  distinctly 
that  he  left  his  home  on  that  day,  early  in  the  morning,  to 
appear  as  attorney  for  his  wife  and  son  to  defend  a  suit 
against  them,  before  a  justice  in  another  part  of  the  county, 
and  did  not  return  until  late  that  afternoon.  As  to  what 
he  did  on  that  day,  he  is  corroborated  by  the  testimony  of 
both  his  wife  and  son.  If  the  constable's  return  were  not 
conclusive  of  the  fact  of  service,  we  would  have  to  say  the 
evidence  is  sufficient  to  overcome  it.  But  the  return  of  pro- 
cess by  a  sworn  officer  whose  duty  it  is  to  serve  it,  showing  a 
proper  service  must  be  accepted  as  a  verity.  That  is  the 
settled  law  of  this  state.  McClung  v.  McWJiorter,  47  W.  Va. 
150;  Rader  v.  Adamson,  37  W.  Va.  582;  Stewart  v.  Stewart^ 
27  W.  Va.  167;  and  Bowyer  v.  Knapp  <&  Martiri,  15  W.  Va., 
opinion  page  291.  That  the  service  of  process  in  the  case  at 
bar  was  by  a  constable,  whereas  in  the  cases  above  cited  it 
was  by  a  sheriff,  does  not  distinguish  this  case  from  those. 
There  is  no  reason  for  applying  to  it  a  different  rule.  The 
same  reasons  for  holding  a  sheriff's  return  conclusive  evi- 
dence of  the  manner  of  service  apply  equally  to  the  return 
of  a  constable.  It  is  a  necessary  rule  in  order  to  give  cer- 
tainty and  stability  to  judicial  proceedings.    Both  sheriff  and 
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constable  take  the  same  kind  of  an  oath  of  oflBce,  both  are 
required  to  give  bond,  and  it  is  as  much  the  legal  duty  of 
a  constable  to  execute  writs  issuing  from  a  justice's  court, 
as  it  is  of  a  sheriff  to  execute  writs  issuing  from  a  court  of 
general  jurisdiction.  That  a  justice  has  only  a  limited  juris- 
diction does  not  affect  the  rule,  or  prevent  its  proper  applica- 
tion to  a  case  of  which  he  has  jurisdiction.  That  the  applica- 
tion of  the  rule  may,  in  some  cases,  operate  harshly,  is  more 
than  oiBset  by  the  great  inconvenience  that  would  arise  from 
the  uncertainty  of  judicial  judgments  and  decrees  if  a  dif- 
ferent rule  obtained.  That  it.does  not  work  a  hardship  in  the 
present  case  is  apparent.  The  judgment  was  rendered  in  an 
action  on  a  note,  and  W.  J.  Read  makes  no  pretense  to  a 
defense  thereto. 

The  judgment  is  also  challenged  on  the  further  ground  that 
the  justice's  docket  does  not  show  that  he  waited  one  hour 
after  the  time  set  for  trial,  for  defendant  to  appear,  before 
entering  judgment.  Sec.  65,  Ch.  50,  Code,  entitles  each  party 
to  one  hour  after  the  time  stated  in  the  summons  or  order 
of  continuance,  if  there  has  been  a  continuance,  in  which  to 
appear.  But  Sec.  179,  prescribing  what  particulars  shall  be 
noted  by  the  justice  in  his  docket,  does  not  expressly  require 
him  to  state  that  fact ;  and  it  has  been  held  that  his  omission 
to  do  so  does  not  invalidate  the  judgment.  Fishhurne  v. 
Baldwin,  46  W.  Va.  19.  Appellant's  judgment  was  founded 
on  a  proper  summons,  appearing  by  the  officer's  return  to 
have  been  duly  served  upon  the  defendant,  and  must,  in  this 
proceeding,  be  taken  to  be  a  valid  judgment.  Newton  v. 
Wade,  43  W.  Va.  283. 

Counsel  for  W.  J.  Read  insist  there  is  nothing  due  De 
Warren  H.  Reynolds  as  assignee  of  the  White  mortgage.  He 
was  also  the  assignee  of  the  Glick  mortgage.  Both  mortgages 
were  upon  a  business  house  and  lot  in  Cumberland,  Maryland, 
owned  soPely  by  Robert  C.  Read,  brother  of  W.  J.  Read,  sub- 
ject to  the  life  estate  therein  of  their  mother.  She  died 
about  the  year  1900,  and  Robert  C.  Read  died  on  the  17th  of 
January,  1903,  leaving  W.  J.  Read  his  sole  heir  at  law.  The 
property  was  sold  however  by  Reynolds,  under  the  grant  of 
power  contained  in  the  Glick  mortgage,  nearly  two  years  be- 
fore  Robert   C.    Read's   death.      It   also    appears   that    the 

76  W.  Va. 


570  Milling  Co.  r.  Read.  [June  1915. 

trustees  in  the  Maryland  deed  of  trust  had  also  sold  and  eol- 
lected  the  proceeds  from  all  of  W.  J. 'Read's  ]Maryland  prop- 
erty. Counsel '  for  Reynolds  contend  that,  after  full  and 
complete  disbursement  of  all  the  proceeds  from  the  sale  of 
the  Maryland  property,  there  yet  remains  due  him,  as  assignee 
of  the  White  mortgage,  the  sum  found  by  the  commissioner 
in  this  cause.  Before  a  complete  application  was  made  of 
the  proceeds  of  the  Maryland  property,  W.  J.  Read  instituted 
a  suit  in  the  circuit  court  of  Allegany  county,  Maryland, 
against  said  Reynolds,  the  purpose  of  which  was  to  avoid  the 
sale  of  the  Baltimore  Street  property  and  to  have  an  account- 
ing. Reynolds  answered  his  bill,  and  the  cause  went  to  the 
court  of  appeals  of  that  state,  resulting  in  a  dismissal  of 
plaintiff's  bill.  Reynolds  filed  his  special  replication  to 
Read's  answer  in  the  present  suit  vouching  the  record  in  the 
Mar^'land  suit  and  relying  upon  it  as  an  adjudication  of  the 
matters  averred  in  his  answer  in  this  suit.  The  Marj'land 
court  had  jurisdiction  of  both  the  subject  matter  and  the 
parties,  and  its  final  decree  is  certainly  res  judicata  of  all  the 
matters  therein  involved.  No  authorities  need  be  cited  to 
sustain  this  proposition.  The  cause  was  there  submitted  upon 
bill,  answer  and  exhibits,  and  the  rule  of  practice  obtaining 
in  that  state  is,  that  when  a  case  is  thus  submitted,  **all  the 
averments  of  the  answer,  whether  responsive  to  the  allega- 
tions of  the  bill  or  in  avoidance  of  it,  are  to  be  taken  as 
true."  Reyston  v.  Horner,  lb  Md.  557.  It  was  determined 
by  that  suit  that  the  Glick  mortgage  was  not  given  to  secure 
a  debt  created  for  the  benefit  of  W.  J.  Read',  and  that,  there- 
fore, it  was  not  a  debt  to  be  paid  out  of  the  trust  property 
conveyed  to  Reynolds,  Henderson  and  Thomas,  Trustees.  It 
also  determined  that  Reynolds,  as  assignee  of  the  Glick 
mortgage,  had  a  right  to  purchase  the  mortgaged  property 
and  that  his  purchase  thereof  was  valid ;  that  he  has  properly 
accounted  for  the  rents,  issues  and  profits  derived  therefrom 
before  the  sale  took  place;  that,  by  the  terms  of  the  Glick 
mortgage,  he  was  entitled  to  a  commission  of  $1,212  for  mak- 
ing the  sale;  that,  in  respect  of  the  mortgaged  property, 
Reynolds  was  not  a  trustee  for  W.  J.  Read ;  and  that  the 
Glick  mortgage  was  not  upon  his  property,  nor  did  the  sub- 
sequent deed  of  trust  executed  by  W.  J.  Read  and  wife  em- 
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brace  the  Glick  note  as  a  debt  to  be  paid  by  the  trustees  out 
of  the  trust  fund.  That  sale  under  the  Glick  mortgage  had 
been  confirmed,  and  under  the  law  of  Maryland  could  not 
thereafter  be  impeached  on  the  sole  ground  that  the  mort- 
gagee had  become  the  purchaser.  Art.  66,  Sec.  14,  General 
Laws  of  Maryland.  Chilton  v.  Brooks,  71  Md.  445 ;  Dircks  v. 
Logsdon,  59  Md.  173.  It  also  determined  that,  after  payment 
of  the  Glick  mortgage,  the  commissions  and  taxes  on  the 
Robert  C.  Read  property,  there  remained  in  the  hands  of 
said  Reynolds  the  sum  of  $5,901.68  to  be  applied  on  the 
White  mortgage;  and  that,  of  the  trust  funds  derived  from 
the  sale  of  W.  J.  Read's  property,  there  remained  in  the 
hands  of  the  trustees  the  sum  of  $2,624.71,  which  was  like- 
wise applicable  to  that  mortgage.  W.  J.  Read  is  now 
estopped  to  controvert  any  of  those  matters  in  this  suit. 
He  can  not  go  behind  that  decree.  The  opinion  and  final 
order  in  that  case  was  pronounced  by  the  appellate  court  on 
the  17th  of  September,  1904.  This  suit  was  then  pending  in 
Randolph  county.  There  were  two  judgment  liens  upon  the 
Baltimore  Street  property,  subsequent  to  the  White  mortgage. 
Those  judgments  were  against  Robert  C.  and  W.  J.  Read,  one 
in  favor  of  M.  R.  Welch  and  Ida  P.  Welch  for  $2,076.63, 
rendered  by  the  circuit  court  of  Allegany  county,  Maryland, 
on  the  12th  of  April,  1897,  and  the  other  rendered  by  the 
same  court  on  the  13th  of  December,  1897,  in  favor  of  R.  D. 
Johnson  for  $2,506.00.  These  liens  were  set  up  in  plaintiff's 
bill,  and  admitted  by  respondent's  answer  in  the  Maryland 
suit.  In  respect  of  the  Welch  judgment,  plaintiff  averred 
that  Robert  C.  Read  was  principal  and  himself  only  surety. 
Both  judgments,  however,  were  admittedly  liens  on  the  Balti- 
more Street  property.  As  an  excuse  for  not  having  applied 
the  funds  then  admitted  to  be  in  his  hands,  respondent 
averred,  that  before  an  audit  had  been  made  and  ratified  in 
the  mortgage  sale  proceeding,  petitions  had  been  filed  by 
Johnson  and  the  Welch  heirs,  asking  to  have  the  assets 
marshalled,  and  that  an  order  of  court  had  been  made  and 
served  upon  him,  which  prevented  his  applying  the  balance  in 
hand  to  the  White  mortgage.  This  averment  was  not  con- 
troverted and  it  explains  why,  at  the  time  the  final  decree 

was  made,  there  was  yet  in  respondent's  hands  the  sum  of 
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$5,901.68,  derived  from  the  sale  of  the  mortgaged  property. 
As  shown  by  a  subsequent  audit,  that  sum,  together  with  the 
sum  of  $2,624.71  derived  from  the  trust  funds,  was  applied 
on  the  White  mortgage,  leaving  the  balance  due  thereon  found 
by  the  commissioner  in  this  case.  That  balance  was  secured 
by  the  trust  deed  on  the  West  Virginia  lands. 

Numerous  other  cross-assignments  are  made  by  other  ap- 
pellees. They  all  relate  to  questions  raised  by  the  exceptions 
of  W.  J,  Read  and  wife  to  the  commissioner's  report,  and 
are  practically  disposed  of  in  the  foregoing  opinion. 

In  so  far  as  the  decrees  of  June  12,  1913,  and  March  6, 
1914,  appealed  from  decide  that  the  judgments  against  W.  J. 
Read  are  not  liens  on  the  Butcher  tract  of  30  acres,  and  that 
the  judgments  docketed  against  him  before  the  6  acres  and 
100  poles  was  conveyed  to  Helen  M.  Nestor  are  not  liens  on 
said  6  acres  and  100  poles,  they  will  be  reversed;  and  the 
cause  will  be  reinstated  on  the  docket  and  remanded  to  the 
circuit  court  for  the  sale  of  those  tracts,  and  for  the  applica- 
tion of  the  proceeds  in  the  manner  and  according  to  the 
priorities  ascertained  by  the  decree  of  June  12,  1913.  In  all 
other  respects  the  decrees  will  be  affirmed,  with  costs  to 
appellant  against  W.  J.  Read. 

Affirmed  in  part.    Reversed  in  part.    Remanded. 


CHARLESTON. 

State  ex  rel.  Peters  v.  Pinson,  Mayor,  et  als. 
Submitted  June  15,  1915.    Decided  June  22,  1915. 

1.  Municipal  Corporations — Officers — Tenure — Amendment  of  Charier. 

An  act  of  the  legislature,  to  take  effect  ninety  days  from  its 
passage,  amending  the  charter  of  a  city,  and  providing  that  **all 
persons  holding  office  at  the  time  of  the  passage  of  this  act  shall 
continue  in  office  in  the  performance  of  their  duties  until  the  first 
day  of  July,  one  thousand  nine  hundred  and  fifteen,"  refers  to  those 
officers  lawfully  holding  office  at  the  time  the  act  takes  effect,  (p. 
573). 

2.  Same. 

If,  between  the  passage  of  such  act  and  its  taking  effect,  a  city 
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election  is  held  pursuant  to  the  provisions  of  its  old  charter,  the 
officers  then  elected  are  entitled  to  hold,  and  not  those  in  office  at 
the  time  of  the  passage  of  the  act.     (p.  573). 

3.     Statutes — Construction — *  *  At  the  Time  of  the  Passage  of  this  Act. ' ' 

The  terms,  **at  the  time  of  the  passage  of  this  act,''  used  in  an 

act  of  the  legislature  which  does  not  take  effect  until  ninety  days 

after  its  passage,  generally  mean  the  time  the  act  takes  effect,  and 

not  the  time  when  it  is  passed,     (p.  573). 

Original  application  for  mandamus  by  the  State,  on  relation 
of  J.  W.  Peters,  against  one  Pinson,  Mayor,  and  others. 

Peremptory  writ  refused, 

Burdette  &  White,  for  petitioner. 

Vinson  &  Thompson,  G,  R,  C,  Wiles  and  Campbell,  Brown 
&  Davis,  for  respondents. 

Wells  Goodykoontz  and  John  H.  Holt,  amici  curiae. 

Williams,  Judge: 

By  an  act  passed  February  8,  1915,  to  take  effect  in  ninety 
days  from  its  passage,  the  Legislature  amended  the  charter 
of  the  City  of  Williamson.  On  the  first  Thursday  of  April, 
1915,  a  city  election  was  held  under  the  old  charter.  Relator 
was  then  serving  as  councilman  from  the  second  ward  of  said 
city,  having  been  elected  at  the  next  preceding  election  to 
serve  for  a  biennial  period  beginning  the  1st  of  May,  1913. 
At  the  1915  election  all  the  old  officers  were  re-elected,  except 
relator  who  was  not  a  candidate,  and  respondent  Nunemaker 
was  elected  in  his  stead,  as  councilman  from  the  second  ward, 
and  is  now  serving  as  such.  By  this  proceeding  relator  seeks 
to  oust  him  and  obtain  possession  of  the  oflBce.  The  question 
to  be  decided  is,  which  of  the  two  claimants  is  justly  entitled 
to  the  office  at  the  present  time.  Relator  claims  it  by  virtue 
of  the  new  charter,  which  did  not  go  into  effect  until  the  8th 
of  May,  1915,  eight  days  after  the  expiration  of  the  term  for 
which  he  was  elected;  and  respondent  claims  it  by  virtue  of 
his  election  on  the  first  Thursday  of  April,  1915,  under  the 
provisions  of  the  old  charter,  which  he  insists  remained  in 
force  until  the  new  one  took  effect.  A  decision  of  the  issue 
calls  for  a  construction  of  section  54  of  the  new  charter,  which 
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reads  as  follows:  **A11  persons  holding  office  at  the  time  of 
the  passage  of  this  act  shall  continue  in  office  in  the  perform- 
ance of  their  duties  until  the  first  day  of  July,  one  thousand 
nine  hundred  and  fifteen,  and  until  the  appointment  and 
qualification  of  the  commissioners  as  provided  for  in  section 
ten  herein.  When  such  appointment  has  been  made  and  the 
appointee*  shall  have  taken  the  oath  of  office,  then  the  term 
of  the  officers  acting  for  said  city  at  the  time  of  this  act 
shall  take  effect,  shall  expire,  on  the  thirtieth  day  of  June,  one 
thousand  nine  hundred  and  fifteen. ' ' 

Section  10,  referred  to,  provides  that  the  first  election  of 
officers  under  the  new  charter  shall  be  held  on  the  first  Thurs- 
day in  June,  1917;  and  makes  it  the  duty  of  the  (Jovemor, 
on  or  before  the  first  Thursday  in  June,  1915,  to  appoint  five 
commissioners,  not  more  than  three  of  whom  shall  be  of  the 
same  political  party,  whose  terms  of  office  shall  begin  on  the 
1st  of  July,  1915,  and  continue  until  the  30th  of  June,  1917, 
and  until  their  successors  are  elected  and  qualified.  Relator's 
counsel  insist  that  the  first  clause  of  section  54  expressly 
continued  him  in  office  until  the  1st  day  of  July,  1915,  be- 
cause he  was  in  office  on  the  8th  of  February,  1915,  when  the 
act  was  passed.  The  soundness  of  that  contention,  however, 
depends  on  what  the  Legislature  intended  by  the  use  of  the 
terms,  **at  the  time  of  the  passage  of  this  act."  Did  it 
thereby  intend  the  time  the  act  was  passed,  or  the  time  when 
it  was  to  take  effect?  Not  having  otherwise  directed  by  a 
two-thirds  vote,  as  the  legislature  might  have  done,  the  act 
did  not  take  effect  until  ninety  days  after  its  passage.  See. 
30,  Art.  VI,  Constitution.  No  purpose  to  supersede  the 
election,  provided  by  the  old  charter  to  be  held  on  the  first 
Thursday  in  April,  1915,  is  otherwise  shown  than  by  section 
54;  provided,  however,  \he  words  **at  the  time  of  the  passage 
of  this  act,''  do  inferentially  indicate  such  purpose,  which 
is  not  conceded.  Unless  those  terms  can  be  properly  in- 
terpreted according  to  relator's  contention,  there  is  nothing 
in  the  new  charter  from  which  it  can  even  be  inferred  that 
the  city  election,  coming  between  the  dates  of  the  passage  of 
the  act  and  its  taking  effect,  was  superseded.  The  last  clause 
of  section  54,  providing  that  '*the  terms  of  the  officers  acting 
for  said  city  at  the  time  this  act  shall  take  effect,  shall  expire 
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on  the  thirtieth  day  of  June,  one  thousand  nine  hundred  and 
fifteen,"  seems  to  indicate  that  the  legislature  meant,  by  the 
terms  '* passage  of  this  act,"  the  time  when  it  was  to  take 
effect.  However,  the  last  clause  harmonizes  with  either  con- 
struction of  the  first  clause.  The  old  charter  was  in  force 
when  respondent  was  elected ;  and  the  purpose  to  abolish  the 
election  therein  provided  to  be  held  on  the  first  Thursday  in 
April,  1915,  is  not  clearly  indicated  in  the  new  charter.  In 
legal  contemplation  the  terms,  **at  the  time  of  the  passage  of 
this  act,"  in  section  54  relate  to  the  time  when  the  act  takes 
effect.  This  construction  is  supported  both  by  reason  and 
the  weight  of  authorities.  MUls  v.  State  Board  of  Osteopathic 
Registration  and  Examination,  135  Mich.  525,  98  N.  W.  19; 
Schook  v.  Laiifer,  (Tex.  Civ.  App.),  100  S.  W.  1042;  State  v. 
Benfley,  8  Kan.  227,  101  Pac.  1073 ;  Harding  v.  The  People, 
10  Colo.  387;  State  v.  Bemis,  45  Neb.  724;  Rogers  v.  Vass,  6 
lo.  405;  Schneider  v.  Hussey,  2  Idaho  12;  Matter  of  Howe, 
etc,  48  Hun.  (N.  Y.)  235. 

The  constitutionality  of  the  provision  in  section  10,  auth- 
orizing the  Governor  to  appoint  city  commissioners  to  hold 
office  until  the  30th  of  June,  1917,  is  assailed  on  the  ground 
that  it  contravenes  the  principle  of  local  government.  A 
determination  of  that  constitutional  question,  however,  is  not 
essential  to  a  decision  of  the  issue  here  involved,  and  we 
express  no  opinion  respecting  it ;  in  fact  it  would  be  improper 
to  do  so. 

Respondent  is  clearly  entitled  to  the  office  of  councilman  of 
the  City  of  Williamson,  until  the  30th  day  of  June,  1915.  We 
express  no  opinion  as  to  whether  he  will  be  entitled  to  it 
thereafter. 

The  peremptory  writ  is  refused. 

Peremptory  writ  refused. 
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CHARLESTON. 

Ex  Parte  M.  T.  Dickey. 

Submitted  June  15,  1915.     Decided  June  22,  1915. 

1.  Highways — Use — Common  Carriers. 

All  rights  of  common  carriage  on  highways,  such  as  those  con- 
ducted by  means  of  drays,  omnibuses,  hackney  coaches  and  taxicabs* 
are  legislative  grants  or  concessions,  much  lower  in  legal  quality  and 
dignity  than  the  rights  of  ordinary  use  to  which  highways  are  in- 
cidentally subjected  by  citizens  in  travel  and  the  prosecution  of 
their  business,     (p.  578). 

2.  Municipal  Corporations — Use  of  Streets — Common  Carriers — /i»- 

plied  Grant, 

Legislative  recognition  of  such  right  of  common  carriage,  as  one 
common  to  all  citizens,  by  grant  of  authority  to  municipal  cor- 
porations, to.  license  and  tax  persons  engaged  in  the  exercise  thereof, 
in  the  manner  in  which  they  are  authorized  to  license  and  tax 
ordinary  vocations,  is  an  implied  grant  of  such  common  right,  (p. 
580). 

3.  Highways — Use — Common  Carriers. 

But  the  legislature  may  so  limit,  qualify  and  regulate  such  right 
as  to  make  the  exercise  thereof  subserve  the  interest  and  conveniej:<*e 
of  the  public,  «s  in  the  case  of  ferries,  street  railways,  telegraphs 
and  telephones,     (p.  582). 

4.  Constitutional  Law — Highways — Use  of  Streets — Common  Carriers 

— Regulation. 

To  that  end,  it  may  prescribe  the  number,  character,  routes,  rates 
and  hours  of  service  of  common  carrying  vehicles  on  the  highways, 
or  delegate  such  power  of  regulation  to  municipal  corporations,  (p. 
582). 

5.  Municipal  Corporations — Powers — Regulation  of  Use  of  Strceii. 

A  charter  provision  empowering  a  municipal  corporation  to  grant, 
refuse  or  revoke  licenses  to  the  owners  of  vehicles  kept  for  hire 
therein  and  to  subject  them  to  such  regulations  as  the  interest  and 
conveniecce  of  the  inhabitants  thereof,  in  the  opinion  of  the  munic- 
ipal authorities,  may  require,  delegates  to  the  corporation  full  legis- 
lative power  over  such  vehicles,     (p.  584). 

6.  Same — Powers — Regulation  of  Use  of  Streets — Busses. 

Under  such  authority,  the  corporation  has  power  to  prescribe  the 
routes  and  hours  of  serv^ice  of  motor  vehicles  commonly  called 
"Jitney  Busses,''  carrying  passengers  along  the  streets  and  taking 
in  and  discharging  them  in  a  manner  similar  to  that  in  which  they 
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are  received  and  discharged  by  street  cars,  and  to  require  from  them 
indemnity  against  injury  to  persons  and  property  occasioned  by 
the  operation  thereof,     (p.  584). 

7.  Same — 0  rdinan  ces —  Validity — Discrimin  aUon. 

A  municipal  corporation  having  full  legislative  power  to  limit  and 
regulate  the  use  of  vehicles  kept  for  hire  may  classify  them,  for  pur- 
poses of  regulation ;  and  an  ordinance  dealing  fully  with  one  class 
of  such  vehicles,  as  determined  by  the  nature  of  their  business  and 
the  prices  they  charge,  is  not  discriminative  because  of  its  lack  of 
provision  for  the  regulation  of  other  distinct  classes  of  vehicles  kept 
for  hire.     (p.  586). 

8.  Same. 

Specification  of  the  price  charged  by  a  common  carrier  vehicle,  as 
an  element  of  its  description  in  an  ordinance  prescribing  its  class, 
does  not  make  the  classification  arbitrary  or  discriminative,  unless 
it  appears  that  there  are  other  vehicles  of  the  same  claps,  as  de- 
termined by  the  nature  of  their  business,  that  charge  prices  other 
than  those  specified,     (p.  586). 

(Lynch,  Judge,  absent.) 

Original  proceedings  for  habeas  corpus  by  M.  T.  Dickey 
against  Sam  Davis,  Chief  of  Police. 

Writ  refused, 

DntigJieriij  &  Riggs,  for  petitioner. 
F.  M,  Livezey,  for  respondent. 

POFFENBARGER,    JuDGE  : 

Charging  illegality  of  an  ordinance  for  violation  of  which 
he  is  held  in  restraint  of  his  liberty,  the  relator  seeks  his  dis- 
charge on  a  writ  of  habeas  corpus. 

The  ordinance  in  question  is  one  made  by  the  commissioners 
of  the  city  of  Huntington,  for  the  regulation,  licensing  and 
taxing  of  certain  vehicles  commonly  known  as  **  Jitney 
Busses, '^  designated  in  the  ordinance  as  motor  busses-  and 
therein  defined  as  vehicles  '*  propelled  by  either  gasoline  or 
electricity,  operated  over  any  of  the  streets  in  the  city  of 
Huntington,  for  the  purpose  of  carrying  passengers  for  hire, 
at  a  rate  of  fare  of  fifteen  cents  or  less  for  each  passenger, 
and  which  receives  and  discharges  passengers  along  the  route 
traversed  by  such  vehicles."  It  makes  it  unlawful  for  any 
person,  firm  or  corporation  to  use  or  occupy  any  public  street 
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in  the  City  of  Huntington  with  a  motor  buss,  without  a  per- 
mit or  license  therefor  and  compliance  with  the  terms  of  the 
ordinance.    It  imposes  an  annual  license  tax  of  $50.00  for  such 
of  them  as  have  capacities  of  four  passengers  or  less  and 
$70.00  for  such  as  have  capacities  of  five  passengers  or  more, 
but  allows  an  apportionment  of  the  tax  when  the  license  is 
taken  out  for  the  unexpired  portion  of  a  year.     It  also  re- 
quires the  licensee  to  enter  into  a  bond  in  the  penalty  of 
$5,000.00,  with  a  condition  for  compliance  with  the  provisions 
of  the  ordinance  and  payment  of  any  and  all  lawful  claims  for 
damages  for  injury  to   persons  or   property  sustained  by 
passengers  in  them  or  by  other  persons  that  may  be  killed 
or  injured  or  suffer  damage  to  property  in  the  city  of  Hunt- 
ington in  the  operation  thereof.    A  condition  precedent  to  the 
issuance  of  the  license  is  the  filing  of  an  application  showing 
(1)  the  name,  residence  and  business  address  of  the  person, 
firm  or  corporation  owning  and  operating  the  buss;  (2)  the 
type  of  motor  buss  to  be  used;    (3)    the  number  of  such 
vehicles  to  be  operated  by  the  applicant  and  the  state  license 
number  of  each ;  (4)  the  seating  and  weight  capacity  of  each : 
and  (5)  the  terminals  and  the  routes  over  which  it  is  to  be 
operated,  and  the  hours  of  its  operation.    The  commission  re- 
serves to  itself  the  right  to  refuse  or  grant  such  permit  or 
license  as  applied  for,  or  to  change  the  route  or  the  hours  set 
forth  in  the  application  and  then  grant  the  license  upon  such 
changed  route  or  hours  or  both. 

As  regards  legislative  power  or  control,  the  business  or 
interest  regulated  by  the  ordinance  is  clearly  distinguishable 
from  vocations  the  pursuit  of  which  does  not  involve  the  use 
of  public  property.  The  right  of  a  citizen  to  pursue  any  of 
the  ordinary  vocations,  on  his  own  property  and  with  his  own 
means,  can  neither  be  denied  nor  unduly  abridged  by  the 
legislature ;  for  the  preservation  of  such  right  is  the  principal 
purpose  of  the  constitution  itself.  In  such  cases,  the  limit 
of  legislative  power  is  regulation,  and  that  power  must  be 
cautiously  and  sparingly  exercised,  unless  the  business  is  of 
such  character  as  places  it  within  the  category  of  social  and 
economic  evils,  such  as  gaming,  the  liquor  traffic  and  numer- 
ous others.  To  this  list  may  be  added  such  useful  occupations 
as  may,  under  certain  circumstances,  become  public  or  private 
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nuisances,  because  offensive  or  dangerous  to  health.  All  of 
these  fall  within  the  broad  power  of  prohibition  or  sup- 
pression, some  wholly  and  absolutely  and  others  conditionally. 
Such  pursuits  as  agriculture,  merchandising,  manufacturing 
and  industrial  trades  cannot  be  dealt  with  at  will  by  the 
legislature.  As  to  them,  the  power  of  regulation  is  compara- 
tively slight,  when  they  are  conducted  and  carried  on  upon 
private  property  and  with  private  means.  But  when  a  citizen 
claims  a  private  right  in  public  property,  such  as  a  street 
or  park,  a  different  situation  is  presented.  Such  properties 
are  devoted  primarily  to  general  and  public,  not  special  or 
private  uses,  and  they  fall  within  almost  plenary  legislative 
power  and  control.  In  them,  all  citizens  have  the  usual  and 
ordinary  rights  in  an  equal  degree  and  to  an  equal  extent. 
In  the  regulation  thereof,  the  legislature  cannot  discriminate. 
But,  as  regards  unusual  and  extraordinary  rights  respecting 
public  properties,  its  power  of  control  and  regulation  is  much 
more  extensive.  Such  rights  are  in  the  nature  of  consessions 
by  the  public,  wherefore  the  legislature  may  give  or  withhold 
them  at  its  pleasure.  It  may  give  them  for  some  purposes 
and  withhold  them  for  others  and,  in  the  case  of  those  given, 
it  may,  upon  considerations  of  character,  quality  and  circum- 
stances, discriminate,  permitting  somethings  of  a  general  class 
or  nature  to  be  done  and  refusing  to  permit  others  of  the 
same  general  class  to  be  done,  or  extending  the  privilege  to 
some  persons  and  denying  it  to  others  because  of  differences 
of  character  or  capacity. 

The  ri^ht  of  a  citizen  to  travel  upon  the  highway  and 
transport  his  property  thereon,  in  the  ordinary  course  of  life 
and  business,  differs  radically  and  obviously  from  that  of  one 
who  makes  the  highway  his  place  of  business  and  uses  it  for 
private  gain,  in  the  running  of  a  stage  coach  or  omnibus. 
The  former  is  the  usual  and  ordinary  right  of  a  citizen,  a 
common  right,  a  right  common  to  all,  while  the  latter  is 
special,  unusual  and  extraordinary.  As  to  the  former,  the 
extent  of  legislative  power  is  that  of  regulation;  but,  as  to 
the  latter,  its  power  is  broader,  the  right  may  be  wholly 
denied,  or  it  may  be  permitted  to  some  and  denied  to  others, 
because  of  its  extraordinary  nature.  This  distinction,  ele- 
mentary^ and  fundamental  in  character,  is  recognized  by  all 
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the  authorities:  '^A  distinction  must  be  made  between  the 
general  use,  which  all  of  the  public  are  permitted  to  make  of 
the  street  for  ordinary  purposes,  and  the  special  and  peculiar 
use,  which  is  made  by  classes  of  persons  in  the  pursuit  of 
their  occupation  or  business,  such  as  hackmen,  drivers  of  ex- 
press wagons,  omnibuses,  etc."  Tiedeman  on  Municipal  Cor- 
porations, sec.  229.  *'The  rule  must  be  considered  settled  that 
no  person  can  acquire  the  right  to  make  a  special  or  excep- 
tional use  of  a  public  highway,  not  common  to  all  citizens  of 
the  state,  except  by  grant  from  the  sovereign  power.'*  Jersey 
City  Gas  Co.  v.  DewigJit,  29  N.  J.  Eq.  242.  McQuiUen  Muni- 
cipal Corporations,  1620.  An  ordinance  of  the  city  of  Boston 
provided  that  no  person  should  make  an  address  in  or  upon 
or  near  the  public  grounds  of  the  city,  without  a  permit  from 
the  mayor.  Having  been  denied  such  a  permit,  one  Da^ds  did 
make  a  public  address  on  public  grounds  known  as  **  Boston 
Commons."  Under  this  ordinance,  he  was  convicted  of  an 
offense  and  the  Supreme  Judicial  Court  of  Massachusetts 
affirmed  the  judgment,  holding  the  legislature  had  conferred 
upon  the  city  of  Boston  the  power  to  pass  and  enforce  such 
an  ordinance.  On  an  appeal  to  the  Supreme  Court  of  the 
United  States,  the  judgment  of  the  state  court  was  affirmed, 
and  ^Ir.  Justice  White  delivering  the  opinion  of  the  court 
said :  * '  The  fourteenth  amendment  to  the  constitution  of  the 
United  States  does  not  destroy  the  power  of  the  states  to 
enact  police  regulation  as  to  the  subjects  within  their  control, 
*  *  *  *  and  does  not  have  the  effect  of  creating  a  par- 
ticular and  personal  right  in  the  citizen  to  use  public  prop- 
erty in  defiance  of  the  constitution  and  laws  of  the  state." 
167  U.  S.  43,  47. 

Plainly,  therefore,  the  result  of  this  inquiry  depends  not 
upon  the  power  of  the  legislature  over  the  subject  matter  of 
relator's  alleged  right,  but  upon  the  action  of  the  legislature 
respecting  the  same.  That  he  has  no  natural  or  indefeasible 
right  to  maintain  upon  a  public  highway  a  vehicle  for  the 
carriage  of  passengers  for  hire  is  unquestionable.  Though,  in 
point  of  theory,  special  rights  in  highways  are  vested  in 
individuals  only  by  legislative  grant,  it  is  matter  of  common 
knowledge  and  judicial  cognizance  that,  without  express  legis- 
lative permission  to  do  so,  citizens  use  them  in  special  ways 
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consistent  with  their  nature.  They  naturally  enter  upon  them 
and  carry  on  business,  not  inconsistent  with  their  use  for 
ordinary  purposes,  or  rather  not  obstructive  of  such  use,  until 
prohibited  by  a  statute  or  an  ordinance.  In  the  early  history 
of  this  country,  before  the  establishment  of  railroads,  the 
public  roads  were  used  by  stage  lines.  Indeed,  passenger 
transportation  through  the  country,  other  than  that  by 
navigable  waters,  was  carried  on  by  means  of  stage  lines,  and 
the  legislature  exercised  little,  if  any,  authority  over  them, 
beyond  the  establishment  of  such  regulations  as  were  appli- 
cable to  other  vehicles  on  the  public  roads.  How  their  rights 
were  acquired  and  just  what  regulations  were  imposed  would 
be  matter  of  historic  interest,  but  its  importance  or  relevancy 
upon  this  inquiry  would  hiirdly  justify  the  examination  of 
the  early  statutes,  requisite  to  the  ascertainment  of  the 
creation,  recognition  of  regulation  of  the  right.  At  this  late 
day,  they  are  not  readily  to  be  found  in  the  text  books.  City 
cabs  and  omnibuses  are  of  the  same  general  nature  and  are 
permitted  to  use  the  streets  of  all  cities  and  villages  through- 
out the  country,  without  any  special  grant  from  the  legisla- 
ture. Proceeding  upon  the  assumption  of  the  right  of  owners 
of  vehicles  to  use  highways  for  the  purposes  of  common 
carriage,  the  legislatures  deal  with  them  in  much  the  same 
manner  as  that  in  which  they  deal  with  ordinary  vocations, 
confining  themselves  to  measures  of  regulation.  While  it 
does  not  amount  to  an  express  grant  of  right  to  make  use  of 
the  highways,  it  is  a  recognition  thereof  which  fairly  amounts 
to  an  implied  grant.  In  the  general  statutes  of  the  state, 
there  is  neither  a  grant  nor  a  prohibition  of  the  use  of  the 
public  highways  for  the  purposes  of  common  carriage,  such 
as  stage  lines  or  omnibuses  and,  in  the  charters  granted  by 
the  legislature  to  cities,  towns  and  villages,  as  well  as  in 
chapter  47  of  the  Code,  under  which  corporations  having  a 
population  of  less  than  2000,  may  be  organized,  there  is 
neither  an  express  grant  nor  a  prohibition  of  such  right ;  but, 
by  the  special  charters  as  well  as  by  chapter  47,  municipal 
corporations  are  authorized  to  license  vehicles  kept  for  hire, 
just  as  they  license  hotels,  peddlers,  brokers,  billiard  and  pool 
tables,  slot  machines  and  numerous  other  persons  and  enter- 
prises.    Sec.  28  of  chapter  47  of  the  Code,  serial  sec.  2409, 
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among  other  things,  authorizes  the  councils  of  cities,  towns 
and  villages  **to  impose  a  license  tax  upon  persons  or  com- 
panies keeping  for  hire  carriages,  hacks,  buggies  or  wagons, 
or  for  carrying  passengers  for  pay  in  any  such  vehicles,  in 
such  city,  town  or  village."    A  similar  provision  is  found  in 
most  of  the  special  charters  granted  by  the  legislature.     This 
implies  the  right  and,  if  necessary,  grants  it.     What  is  nec- 
essarily implied  in  a  statute,  or  must  be  included  in  it  to 
make  the  terms  actually  used  have  effect,  according  to  their 
nature  and  ordinary  meaning,  is  as  much  a  part  of  it  as  if  it 
had  been  declared  in  express  terms.    State  v.  Harden,  62  W.>4.' 
312 ;  Hassan  v.  City  of  Chester,  67  W.  Va.  278. 

A  similar  method  of  dealing  with  them  in  other  states  is 
disclosed  by  the  statutes  and  decisions  thereof.  Everj'where, 
such  enterprises  are  regarded  and  treated  as  of  rightful  ex- 
istence and  subjected  to  regulations  and  control  in  the  same 
manner  as  ordinary  vocations  not  in  any  sense  involving  the 
use  of  public  property.  Generally  the  authority  and  power 
of  regulation  in  cities  and  towns  is  treated  as  having  been 
delep:ated  to  them  by  the  legislature.  Frommer  v.  City  of 
Biclimond,  31  Gratt.  ^^^,  In  Commonwealili  v.  Dodder,  2 
Cushing  562,  the  authority  of  the  mayor  and  aldermen  of 
the  city  of  Boston  to  require  licenses  from  citizens  of  other 
towns  and  cities  for  the  maintenance  of  hackney  coaches  and 
omnibuses,  for  the  carrying  of  passengers  from  neighboring 
towns  into  the  city  and  out  of  the  city  to  such  neighboring 
towns,  without  legislative  authority  therefor,  was  denied,  as 
was  also  their  authority  to  impose  any  tax  upon  such  car- 
riers. 

However,  it  may  be  regarded  as  having  been  acquired,  the 
right  claimed  by  the  relator,  in  the  absence  of  legislative  pro- 
hibition, seems  to  be  considered  in  all  jurisdiction,  as  one 
common  to  all  citizens  who  care  to  exercise  it.  Public  high- 
ways are  treated  as  navigable  waters,  in  the  sense  that  any 
citizen,  desiring  to  use  them  as  a  common  carrier  thereon,  may 
acquire  the  necessary  equipment,  select  the  portion  of  the 
highway  or  river  he  desires  to  use  and  enter  upon  the  busi- 
ness in  common  with  all  other  persons  engaged  in  it.  It  is 
equally  clear,  however,  that  the  legislature  has  full  and  com- 
plete power  for  drastic  regulation  of  such  business  and  to 
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take  away  the  right  to  pursue  it  upon  such  highways  as  it 
may  see  fit  to  devote  exclusively  to  ordinary  public  uses. 
In  0 'Conner  v.  Pittsburg,  18  Penn.  St.  187,  C.  J.  Gibson  said: 
**To  the  Commonwealth  here,  as  to  the  king  in  England, 
belongs  the  franchise  of  every  highway  as  a  trustee  for  the 
public;  and  streets  regulated  and  repaired  by  the  authority 
of  a  municipal  corporation,  are  as  much  highways  as  are 
rivers,  railroads,  canals,  or  public  roads  laid  out  by  the 
authority  of  the  quarter  sessions.  In  England  the  publie 
road  is  called  the  king's  highway ;  and  though  it  is  not  usually 
called  the  Commonwealth's  highway  here,  it  is  so  in  contem-^ 
plation  of  law,  for  it  exists  only  by  force  of  the  Common- 
wealth's  authority.  Every  railroad,  canal,  turnpike  or  bridge 
company,  has  its  franchise  by  grant  from  the  state,*  and 
consequently  with  its  original  qualities  and  immunities  ad- 
hering to  it.  Every  highway,  toll  or  free,  is  licensed,  and 
regulated  by  the  immediate  or  delegated  action  of  the 
sovereign  power;  and  in  every  Commonwealth  the  people  in 
the  aggregate  constitute  the  sovereign."  To  accomplish  the 
exclusion  of  automobiles  from  the  use  of  certain  streets  or 
public  ways  in  cities  and  towns,  the  legislature  of  Massa- 
chusetts deemed  it  necessary  to  pass  a  statute  authorizing  the 
aldermen  of  the  cities  and  selectmen  of  the  towns  to  make 
such  regulations,  subject  to  a  power  of  review  in  the  State 
Highway  Comimssion.  The  constitutionality  of  this  statute 
was  questioned  in  Commonwealth  v.  Kingsbury ,  1S9  Mass.  542, 
but  the  court  upheld  it. 

It  would  be  inconsistent  with  this  theory,  to  say  the  legis 
lature,  in  committing  to  county  courts,  villages,  towns  and 
cities,  the  control  of  such  portions  of  the  highways  as  happen 
to  be  within  their  limits,  intended  to  make  them  absolute  own- 
ers and  proprietors  of  the  same,  with  power  to  do  as  they 
please  with  them.  Such  municipalities  own  such  portions  of 
the  highways  for  such  public  uses  and  purposes  as  the  legisla- 
ture by  express  declaration  or  implication  recognizes  as  law- 
ful. They  hold  them  as  agencies  of  the  state  for  such  public 
uses  and,  therefore,  they  can  limit,  restrict  or  regulate  such 
uses  in  such  manner  and  to  such  extent  only  as  the  legislature 
has  authorized.  For  the  promotion  of  local  comfort,  con- 
venience and  prosperity,  the  legislature  has  empowered  them 
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to  establish,  maintain  and  improve  highways  and  given  them 
authority  to  raise  money  by  taxation  for  such  purposes;  and 
at  the  same  time,  it  has  compelled  them  to  assume  not  only 
the  burden  of  construction  and  maintenance,  but  also  liability 
for  injuries  occasioned  by  defects.    Nevertheless,  it  would  be 
inconsistent  with  sovereign  legislative  power  and  control  over 
the  highways,  to  infer  from  this  agency  legislative  purpose  to 
confer  upon  local  municipalities  power  to  deny  any  right  of 
the  public  in  them.    Therefore,  such  authority  does  not  exist, 
unless  it  has  been  expressly  or  impliedly  conferred. 

In  the  light  of  these  general  principles  and  conclusions,  the 
provisions  of  the  charter  of  the  city  of  Huntington,  applicable 
to  the  subject,  must  be  read  and  interpreted.  The  most  com- 
prehensive one  of  these,  and  the  only  one  it  is  deemed  neces- 
sary to  consider,  is  found  in  sec.  68  of  ch.  3  of  the  Acts,  1909. 
After  having  authorized  the  commissioners  to  require  a  city 
license  for  anything  for  which  a  state  license  is  required  and 
to  impose  a  tax  thereon  for  the  use  in  the  city,  it  proceeds  as 
follows:  *'And  the  board  of  commissioners  shall  have  the 
power  to  grant,  refuse  or  revoke  any  such  license  of  owners  or 
keepers  of  hotels,  carts  or  wagons,  drays,  and  every  other 
description  of  wheeled  carriages  kept  or  used  for  hire  in  said 
city,  and  to  levy  and  collect  tax  thereon  and  to  subject  the 
same  to. such  regulations  as  the  interest  and  convenience  of 
the  inhabitants  of  said  city,  in  the  opinion  of  the  board  of 
commissioners,  may  require." 

Power  in  the  city  to  subject  all  kinds  of  wheeled  carriages 
kept  for  hire  to  such  regulations  as  the  interest  and  con- 
venience of  the  inhabitants  thereof  may  require,  in  the  opinion 
of  the  board  of  commissioners,  and  to  refuse  them  license  is 
as  broad  ns  the  power  of  the  legislature  itself  over  them. 
They  with  the  owners  and  keepers  of  hotels,  are  segregated 
from  all  other  subjects  of  license  and  taxation,  by  the  terms 
of  the  statute,  and  put  into  a  separate  and  distinct  class  over 
which  the  city  is  accorded  full  and  complete  power.  In  all 
other  cases,  it  is  authorized  merely  to  require  licenses  and 
impose  taxes  and  nothing  is  said  about  regulation.  In  these, 
there  is  an  explicit  grant  of  power  to  grant,  refuse  or  revoke 
licenses  and  to  regulate  in  a  manner  and  to  an  extent  left  in 
the  discretion  of  the  commissioners.    It  is  wholly  unlike  the 
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power  over  the  same  subjects,  granted  by  sec.  28  of  ch.  '47 
of  the  Code,  and  necesasrily  evinces  legislative  intent  greatly 
to  enlarge  that  power.    How  far?    The  terms  are  unlimited. 
NotKing  in  the  nature  of  the  subject  matter  affords  a  basis  or 
ground  for  a  presumption  against  intent  to  allow  the  words 
effect  accordant  with  their  full  literal  import.    The  presump- 
tion of  intent  to  allow  such  vehicles  the  rights  previously 
enjoyed  by  them  and  recognized  in  most  of  the  special  char- 
ters and  the  general  law  is  completely  overthrown  and  broken 
down  by  the  use  of  terms  in  this  charter,  wholly  inconsistent 
with  it.     It  is  difficult  to  conceive  of  more  comprehensive 
terms.     Of  course  the  provisions  could  have  been  so  framed 
as  expressly  and  in  terms  to  have  authorized  exclusion  from 
certain  streets,  the  observance  of  certain  hours  and  the  like, 
but  it  is  unusual  for  legislative  acts  granting  full  discretion- 
arj'  power  to  descend  into  such  details.    In  every  such  attempt 
at  enumeration,  there  is  always  danger  of  omission  of  things 
intended  to  be  included.     The  standards  of  regulation  here 
are  the  interest  and  convenience  of  the  inhabitafftts  of  the  city 
as  seen  and  understood  by  the  commissioners,  not  any  pre- 
existing law  relating  to  the  subject  matter,  except  perhaps  the 
limitations  inhibitng  discrimination  and  unreasonableness,  to 
which  the  legislature  itself  is  subject.     "While  the  mere* 
power  to  license,  or  to  license  and  regulate,  does  not  confer 
the  power  to  grant  an  exclusive  license,  yet  authority  dele- 
gated to  a  municipality  to  grant  or  refuse  license  empowers 
it  to  grant  such  exclusive  license.''    25  Cyc.  603;  Burlington 
etc.  Ferry  Co.  v.  Davis,  48  la.  133 ;  Eosa  v.  New  Orleans,  1  La. 
126;  Carroll  v.  Campbell,  25  Mo.  App.  630.    '*The  power  to 
grant  an  exclusive  license  must  be  found,  we  think,  if  at  all, 
in  other  words  of  the  charter.    Upon  looking  into  it,  we  find 
that  it  conferred  the  'power  to  grant  and  refuse  license'. 
Herein,  we  think,  was  conferred  the  power  to  grant  an  ex- 
clusive license.    The  power  to  license  necessarily  includes  the 
power   to   inhibit   unlicensed   persons   from   doing   the   acts 
authorized  by  license.     The  power  to  refuse  license  neces- 
sarily gives  the  power  to  limit  the  issuance  of  licenses."    Bur- 
lington etc.  Co.  V.  Davis,  cited.    Under  the  broad  power  given 
by  this  charter,  to  grant,  refuse  and  revoke  licenses  to  hotel 
keepers  and  operators  of  vehicles  kept  for  hire,  and  to  regu- 
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in  the  town,  and,  where  they  fail  to  hold  such  election  on  the  date 
named  bv  law,  mandamus  will  lie  on  behalf  of  a  citizen  of  the  town 
to  compel  them  to  hold  the  election  on  a  later  date. 

(Lynch,  Judge,  absent.) 

Error  to  Circuit  Court,  Tucker  County. 

Proceedings  for  mandamus  by  the  State,  on  the  relation  of 
R.  D.  Heironimus,  against  the  Town  of  Davis  and  others. 
Judgment  denying  relief,  and  relator  brings  error. 

Reversed,  and  peremptory  writ  issued, 

R,  D,  Ueironimus,  for  plaintiff  in  error. 
Frank  C.  Reynolds,  for  defendants  in  error. 

Robinson,  President: 

The  Town  of  Davis  is  a  municipal  corporation  under  Code 
1913,  ch.  47.  Bv  that  statute,  sec.  17,  the  officers  of  the  town 
**  shall  be  elected  on  every  first  Thursday  of  January,  at  such 
place  in  the  town  •  •  •  and  under  such  supervision, 
rules  and  regulations,  not  inconsistent  with  the  laws  regulat- 
ing district  elections,  as  the  council  may  prescribe.*'  An 
ordinance  of  the  town  made  in  keeping  with  this  statutory 
provision,  provides  **that  the  annual  town  election  shall  be 
held  on  the  first  Thursday  in  January,  at  such  place,  or  places, 
as  the  council  may  designate."  Thus  we  see  that  the  law 
fixes  a  time  for  the  holding  of  the  general  town  election  an- 
nually, and  provides  virtually  that  the  council  shall  provide 
for  the  holding  of  the  same.  ^Moreover,  certain  provisions  of 
the  general  election  laws  are  applicable  to  the  holding  of 
municipal  elections.  By  those  provisions  it  is  the  duty  of 
the  council  to  prepare  for  the  holding  of  the  town  election 
by  the  appointing  of  election  officers,  the  furnishing  of  the 
election  paraphernalia,  and  the  doing  of  other  necessary 
things.  While  the  law  itself  calls  the  election  and  does  not 
provide  for  a  special  proclamation  by  the  mayor  or  coimcil 
to  call  the  same,  yet  the  law  provides  in  effect  that  the  council 
shall  cause  the  election  to  be  held  by  making  all  the  prepara- 
tions for  it  which  are  essential  to  its  holding.  The  town  offi- 
cers must  open  the  polls.  They  must  see  that  the  electorate 
are  given  the  opportunity  to  vote.    In  a  sense  the  council  must 
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hold  the  election  which  the  law  calls.  In  many  towns  it  is 
usual  for  the  mayor  or  council  to  emphasize  the  coming  of 
the  election,  and  to  call  attention  to  the  preparations  made 
for  it,  by  published  notices  proclaiming  the  time  and  places 
for  its  holding  and  other  things  in  connection  therewith. 
The  doing  of  this,  though  not  specially  provided  for,  is  per- 
haps incidental  to  the  provisions  of  the  law  for  the  holding  of 
town  elections.  It  is  at  least  good  practice.  That  practice 
had  generally  been  observed  in  the  Town  of  Davis  until  the 
instance  out  of  which  arises  this  case. 

For  the  annual  town  election  which  the  law  prescribed  to 
be  held  on  the  first  Thursday  in  January,  1915,  the  council 
of  the  Town  of  Davis  made  no  preparation  whatever.  No 
election  was  held.  The  members  of  the  council  for  the  pre- 
ceding year  continued  to  hold  over.  More  than  this,  the 
record  of  the  council  shows  that  '*in  view  of  the  fact  that  no 
election  was  held''  the  members  of  the  council  declared  them- 
selves **  elected  to  their  respective  positions  for  the  ensuing 
year'',  and  issued  certificates  of  election  to  themselves.  After 
they  so  declared  themselves  elected  and  entitled  to  hold  for 
another  year,  Heironimus,  a  citizen,  voter,  and  taxpayer  in 
the  town,  sought  the  writ  of  mandamus  to  compel  them  to 
cause  to  be  held  the  annual  election  which  he  avers  they 
neglected  to  bring  about  as  the  law  enjoined  them  to  do.  The 
circuit  court  upon  returns  of  the  town  and  its  officers  to  the 
alternative  writ,  denied  the  relief  sought.  To  such  judgment 
Heironimus  prosecutes  writ  of  error. 

The  substance  of  the  returns  to  the  alternative  writ'  is  that 
Heironimus  allowed  the  day  fixed  by  law  to  go  by  without 
demanding  an  election  to  be  held,  that  he  is  not  acting  in 
good  faith  and  for  ulterior  motives  in  now  demanding  an 
election,  and  that  it  was  generally  conceded  by  the  people  of 
the  town  that  no  election  should  be  held,  because  they  were 
satisfied  with  the  present  officers,  and  the  holding  of  no 
election  would  save  expense.  But  to  us  it  seems  clear  that 
these  considerations  can  not  excuse  the  neglect  of  that  which 
the  law  enjoined  upon  the  officers  composing  the  common 
council  of  the  town — the  causing  of  an  election  of  persons 
to  succeed  them.  There  was  no  duty  upon  Heironimus  to 
demand  that  these  officers  do  their  legal  duty.    It  was  to  be 
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assumed  that  they  would  do  without  other  demand  what  the 
law  commanded  them  to  do.  Nor  does  it  appear  that  the 
relator  is  barred  on  consideration  of  bad  faith  or  ulterior 
motives  from  the  enforcement  of  the  legal  right  on  which 
he  relies.  And,  though  every  person  in  the  town  may  have 
been  in  everj'  way  satisfied  with  the  officials  in  office  and  de- 
sired to  retain  them,  or  to  save  the  expense  of  an  election, 
the  law  provided  for  an  election  nevertheless.  It  made  no 
provision  for  the  continuance  of  officers  beyond  their  terms 
whenever  the  people  were  satisfied  with  them  or  would  like  to 
save  expense  of  an  election.  The  law  said  that  there  should 
be  an  election  in  any  event,  the  expense  not  withstanding.  It 
contemplated  that  if  the  people  were  satisfied  with  the  town 
officials,  they  could  re-elect  them. 

It  is  argued  that  the  relator  was  not  a  candidate  and  was 
deprived  of  no  special  or  pecuniary  right.  But  as  a  citizen, 
voter,  and  taxpayer  in  the  Town  of  Davis,  he  may  maintain 
mandamus  to  compel  the  council  to  perform  a  ministerial 
duty  imposed  on  it  by  law  in  favor  of  the  public.  This  he 
may  do  though  he  has  no  special  or  pecuniary  interest  in  the 
performance  of  the  duty.  Frantz  v.  County  Court,  69  W.  Va. 
734. 

It  is  further  submitted  that  the  law  fixes  a  day  for  the  elec- 
tion and  does  it  so  mandatorily  that  an  election  can  be  held 
on  no  other  day.  True,  the  pro\ision  of  the  law  fixing  a 
particular  day  for  the  holding  of  the  election  is  in  a  sense 
mandatory.  It  is  intended  to  be  obeved.  But,  in  another 
sense  it  must  be  considered  directory.  2  Kent's  Comm.  295: 
State  V.  Smith,  22  ^linn.  218 ;  State  v.  County  Commissioners, 
25  ^Id.  576.  May  the  council  of  the  town  by  plain  dis- 
obedience of  this  minor  mandate  as  to  the  time,  deprive  the 
citizens  of  the  greater  mandate  that  they  shall  have  an  elec- 
tion annually?  ^lay  it,  by  disobedience  of  a  mere  particular 
embraced  in  the  whole  of  the  grant  to  the  citizens  of  «  legal 
right,  exonerate  itself  from  '  disobedience  of  the  whole? 
Assuredly  not.  That  the  council  may  be  compelled  by  man- 
damus to  reconvene  and  do  that  which  it  was  enjoined  by  the 
law  to  do  at  a  particular  time  before,  is  only  the  requirement 
of  reason  and  right.  Frantz  v.  County  Court,  supra.  The 
same  officers  are  in  office.    They  hold  over  only  by  virtue  of 

76  W.  Va. 


June  1915.]  State  v.  Town  of  Davis.  591 

their  original  election,  not  on  the  pretended  election  by  them- 
selves. Nothing  has  put  it  beyond  their  power  to  do  that 
which  they  should  have  done  before.  Surely  they  can  not 
take  advantage  of  the  fact  that  the  day  fixed  for  the  election 
has  passed.  They  themselves  allowed  it  to  pass.  They  can 
not  thwart  the  right  of  the  citizens  to  an  election  by  allowing 
the  date  fixed  therefor  to  pass,  and  thus  rely  on  their  own 
wrong  to  justify  a  greater  wrong  on  their  part.  That  they 
may  defeat  and  nullify  the  law  providing  for  an  annual  elec- 
tion by  simply  neglecting  or  refusing  to  obey  it,  is  a  startling 
proposition  which  does  not  meet  our  approbation. 

The  point  we  are  considering  is  by  no  means  new.  In 
People  V.  Trustees  of  the  Town  of  Fairbury,  51  111.  149,  the 
court  held:  **When  the  president  and  board  of  trustees  of  a 
town  incorporated  under  the  general  law,  have  neglected  to 
give  the  requisite  notice  for  holding  the  annual  election  for 
the  new  board,  within  the  year  for  which  they  were  elected, 
as  prescribed  by  law,  and  refuse  afterwards  to  give  notice 
and  call  a  meeting  of  the  qualified  voters  of  such  town,  for 
the  elction  of  their  successors  in  office,  a  mandamus  will  be 
awarded,  compelling  them  to  do  so." 

It  was  argued  in  McConihe  v.  McMurray,  17  Fla.  239,  that 
mandamus  would  not  lie  to  compel  the  holding  of  an  election, 
because  the  day  fixed  by  law  for  it  had  passed.  The  matter 
was  dismissed  in  this  wise:  **Nor  is  it  any  objection  that 
the  precise  date  at  which  the  election  was  to  be  held  has 
passed.  Such  a  doctrine  would  practically  abolish  the  remedy 
by  mandamus  in  such  cases.  The  writ  does  not  lie  before,  but 
only  after  default  in  the  performance  of  a  ministerial  duty, 
and  if  it  be  a  good  defense  to  allege  that  the  time  fixed  for 
its  performance  has  passed,  it  is  evident  that  the  ground  upon 
which  you  must  base  your  application  for  the  writ  becomes  a 
sufficient  reply  to  the  alternative  writ  when  granted. ' ' 

Again,  in  State  v.  Young,  6  S.  D.,  406,  we  read:  *'If  the 
annual  election  has  not  been  called  and  held  upon  the  day 
designated  in  the  village  charter,  and  the  president  and 
board  of  trustees  neglect  to  call  an  election  upon  the  demand 
of  an  elector  and  taxpayer  of  such  village,  the  circuit  court 
has  power  by  mandamus  to  compel  said  president  and 
trustees  to  call  such  an  election,  and  provide  the  necessary 
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ballots,  booths,  and  judges  for  holding  the  same."  A  further 
quotation  from  that  case  is  peculiarly  pertinent  here:  "It 
would  be  intolerable  that  a  president  and  board  of  trustees  of 
a  village  could  perpetuate  themselves  and  the  other  village 
officers  in  oflSee  indefinitely,  by  neglecting  to  perform  their 
duty  of  calling  an  election,  providing  ballots,  booths,  judges, 
etc.  Such  neglect  of  duty  cannot  be  beyond  the  correction  of 
the  courts,  and  if  the  ofiicers  do  not  choose  to  act,  the  court 
will  set  them  in  motion,  and  see  that  the  right  of  the  electors 
to  elect  and  be  governed  by  ofiicers  of  their  own  selection  shall 
not  be  either  denied  or  prevented." 

It  is  plain  from  the  record  that  the  relator  shows  a  clear 
legal  right  to  the  writ  of  mandamus.  The  judgment  of  the 
circuit  court  will  be  reversed,  and  the  judgment  which  that 
court  should  have  entered  will  now  here  be  entered.  It  will 
therefore  be  ordered  that  the  peremptory  writ  of  mandamus 
prayed  for  do  issue,  commanding  the  holding  of  the  election 
which  should  have  been  held  for  the  Town  of  Davis  on  the 
first  Thursday  of  January  last,  on  as  early  a  date  to  be  fixed 
by  the  council  as  may  be  consistent  with  the  provisions  of 
law  relative  to  preparations  for  the  same. 

Reversed,  and  perenxpiory  writ  us^ied. 


CHARLESTON. 

Vance  v.  Ellison  et  (d. 
Submitted  :vray  5,  1915.    Decided  June  22,  1915. 

1.  Evidence — Parol    Evidence    Affecting    Writings — Conlemporaneimt 

Oral  Contract, 

A  verbal  contract  covering  the  subject  dealt  with  in  a  written 
contract  entered  into  between  the  eame  parties  as  the  time  the  verbal 
one  is  made,  can  not  be  established,     (p.  595). 

2.  Contracts — Consuleration — Performance  of  Legal  OhHgation, 

The  doing  of  what  one  is  already  legally  bound  to  do  can  cot  cob- 
stitute  good  consideration  for  a  promise  made  to  him.     (p.  595^, 

3.  ATTORNEY  AND  CLIENT — Compemation — Additional  Compenjtaiion, 

A  court  of  equity  will  cautiously  scrutinize  a  contract    for  addi- 
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tional  compensation  obtained  by  an  attorney  from  bis  client  after 
the  relatian  between  them  is  once  established,  and  will  frequently 
interfere,  at  the  election  of  the  client,  to  prevent  the  enforcement  of 
such  a  contract  or  to  restore  to  him  what  has  been  obtained  there- 
under,    (p.  596), 

4.    Mortgages — Injufiction — Invalid  Debt. 

Equity  will  enjoin  the  enforcement  of  a  deed  of  trust  given  to 
secure  payment  of  money  under  a  contract  which  is  invalid,  (p. 
598). 

(Lynch,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Logan  County. 
Suit  by  James  M.  Vance  against  J.  B.  Ellison  and  others. 
Decree  for  defendants,  and  plaintiff  appeals.  ^ 

Reversed,  and  decree  rendered  for  plaintiff. 

Maynard  F,  StUes,  for  appellant. 

Ira  P.  Eager  and  E.  T,  England,  for  appellees. 

Robinson,  President: 

By  this  suit  in  equity  Vance  sought  to  enjoin  Ellison  and 
others  from  the  enforcement  of  a  deed  of  trust  on  real  estate, 
which  had  been  given  to  secure  the  payment  of  fees  for  legal 
services.  Plaintiff  rested  his  claim  for  relief  on  the  ground 
that  no  valid  consideration  supported  the  contract  to  pay; 
that  the  contract  was  one  not  enforceable  as  between  attorney 
and  client;  and  that  in  any  event  the  services  had  not  been 
performed.  Upon  the  bill,  answer,  and  proofs  the  court 
denied  the  relief  asked,  and  plaintiff  has  appealed. 

We  shall  by  no  means  go  into  all  the  matters  disclosed  by 
the  record.  Those  which  control  decision  are  marked  and 
suffice  for  attention. 

Vance  contends  that  the  deed  of  trust,  which  i^for  eight 
hundred  and  sixty  dollars,  covers  the  unpaid  part  of  a  con- 
tingent fee  of  one  thousand  dollars  for  legal  services  to  be 
rendered  him  by  Ellison  in  the  case  of  the  Buffalo  Coal  Com- 
pany V.  Vance  and  others.  He  claims  that  Ellison  obtained 
the  contract  for  this  fee  from  him  after  the  relation  of  attorney 
and  client  was  established  between  him  and  Ellison,  and 
after  the  latter  was  already  bound  in  a  prior  written  con- 
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tract  to  render  him  the  same  services  for  an  absolute  fee  of 
five  hundred  dollars.  Vance  maintains  that,  Ellison  having 
become  his  attorney,  the  contract  for  the  additional  com- 
pensation is  one  which  a  court  of  equity  will  not  countenance ; 
that,  Ellison  being  already  bound  by  the  original  contract  to 
render  the  services,  there  was  no  consideration  for  the  addi- 
tional contract;  and  that  whether  there  was  consideration  or 
not,  Ellison  neglected  to  render  the  services  he  agreed  to 
render,  so  that  it  was  necessary  to  employ  other  lawyers. 
Ellison  admits  that  the  one  thousand  dollar  fee  was  additional 
to  the  other  fee,  but  says  it  was  verbally  contracted  for  at 
the  time  he  was  employed  and  the  other  fee  stipulated,  though 
the  written  contract  for  the  additional  fee  is  dated  about  a 
year  thereafter.  He  maintains  that  Vance  at  the  time  of  the 
original  employment  in  the  case  willingly  and  fairly  con- 
tracted to  pay  him  this  additional,  contingent  fee  of  one 
thousand  dollars,  and  both  fees  only  represent  fair  compensa- 
tion for  the  services  covered  by  the  agreements  of  employ- 
ment. He  denies  that  he  neglected  the  ease  or  failed  to  render 
the  services. 

Vance  stipulated  to  pay  Ellison  the  original  five  hundred 
dollar  fee  in  a  written  contract  whereby  Ellison  and  another 
lawyer.  Avis,  agreed  to  render  for  Vance  all  legal  services 
necessary  to  a  full  defense  of  the  suit,  both  in  the  circuit 
court  and  in  the  appellate  court.  That  contract  on  its.  face 
plainly  covered  the  entire  subject  of  the  employment  of 
Ellison  as  an  attorney  in  the  case.  By  it  he  clearly  bound 
liimsclf  to  render  all  services  necessary  to  a  defense  of  the 
•suit  on  behalf  of  Vance,  even  on  appeal.  By  its  written 
stipulations  he  agreed  as  a  lawyer  to  see  Vance  through  the 
litigation,  for  five  hundred  dollars.  Nothing  is  said  in  it  about 
any  additional  fee  to  Ellison.  The  express  terms  of  the  con- 
tract negative  any  other  contract  covering  or  relating  to  the 
same  subject.  Though  Avis  was  also  a  party  to  the  contract, 
yet  in  a  sense  it  is  separable  as  to  both  Ellison  and  Avis.  They 
wore  not  law  partners.  Each  by  the  written  contract  of 
employment  agreed  to  act  in  the  litigation  fully  to  its  termina- 
tion as  far  as  was  necessary  in  Vance's  behalf,  and  each  was 
separately  to  have  five  hundred  dollars  for  his  services. 

Vance  insists  that  the  written  contract  for  the  additional 
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fee  of  one  thousand  dollars,  dated  about  a  year  after  the 
Ellison- A  vis  contract,  represents  no  prior  verbal  contract  for 
such  additional  fee;  that  it  was  made  long  after  the  original 
contract  of  employment;  and  that  it  was  extorted  from  him 
by  Ellison's  threat  to  throw  down  the  case  unless  the  addi- 
tional compensation  was  forthcoming.  On  the  issue  in  this 
relation  we  have  only  the  testimony  of  Ellison  and  Vance,  the 
testimony  of  the  one  in  direct  conflict  with  that  of  the  other. 
But  our  view  of  the  case  makes  further  consideration  in  this 
behalf  unnecessary. 

We  are  clearly  of  the  opinion  that  Ellison's  parol  testimony 
that  a  verbal  contract  for  the  additional  fee  was  made  con- 
temporaneous with  the  written  Ellison- Avis  contract,  is  sub- 
ject to  the  exception  taken  to  it  and  can  not  be  read.  The 
express  terms  of  the  written  contract  whereby  Ellison  agreed 
to  render  all  legal  services  in  the  case  for  five  hundred  dollars, 
so  clearly  bars  intention  of  the  parties  to  have  any  other  con- 
tract at  the  time  for  additional  compensation,  that  we  can  not 
under  a  well  established  rule  hear  parol  evidence  of  other 
negotiation  of  the  parties  at  the  time  ^  than  that  expressed 
by  the  writing.  As  between  Ellison  and  Vance  the  written 
contract  covered  the  subject  of  employment  in  the  case  fully. 
It  purports  that  they  did  not  mean  to  negotiate  about  the  sub- 
ject in  any  different  terms.  A  verbal  contract  covering  ex- 
actly the  same  subject  dealt  with  in  a  written  contract  entered 
into  between  the  same  parties  at  the  time  the  verbal  one  is 
made,  can  not  be  established.  Enc.  Dig.  Va.  &  W.  Va.  646 ; 
Seifz  V.  Brewers'  etc.  Machine  Co,,  141  IT.  S.  510;  Wigmore 
on  Evidence,  sec.  2436. 

While  Ellison  may  not  depend  on  his  alleged  verbal  con- 
tract, he  may  introduce,  as  has  been  done,  the  written  con- 
tract which  Vance  executed  to  him  for  the  additional  fee 
about  a  year  after  he  had  originally  bound  himself  to  render 
the  legal  services  by  the  Ellison- Avis  contract.  But  this  sub- 
sequent contract  that  Vance  shall  pay  him  an  additional 
thousand  dollars  for  the  legal  services,  rests  on  no  new  con- 
sideration. Ellison  was  already  obligated  by  the  former  con- 
tract to  do  for  five  hundred  dollars  what  he  agreed  to  do  for 
one  thousand  dollars  by  this  subsequent  contract.  Where  the 
consideration  for  the  payment  of  this  one  thousand  dollars? 
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It  does  not  exist.  Whether,  as  Vance  claims,  the  subsequent 
contract  of  employment  was  obtained  by  extortion  and  unfair- 
ness as  between  attorney  and  client,  or  not  so  obtained,  the 
contract  has  no  consideration  to  give  it  validity.  Recently, 
in  Thomas  v.  Mott,  74  W.  Va.  493,  we  held  that  the  doing  of 
what  one  is  already  bound  to  do,  does  not  constitute  good 
consideration  for  a  promise.  See  review  of  that  case  in  our 
state  law  journal.  The  Bar,  April  1915,  page  41. 

Moreover,  the  contract  between  attorney  and  client  for  the 
additional  fee  of  one  thousand  dollars  is  one  which  a  court  of 
equity  will  not  sanction  under  the  facts  and  circumstances 
appearing  in  this  case.  Though  actual  fraud  or  extortion  may 
not  be  shown,  the  contract  is  presumptively  invalid.  It  was 
at  most  a  mere  gift  during  the  confidential  relation,  which  for 
reasons  of  public  policy  is  generally  not  allowable.  Not  an 
extenuating  fact  appears  to  take  this  feature  of  the  case  out 
of  the  general  rule.  An  attorney  does  not  deal  with  his 
client  at  arm's  length.  That  which  an  attorney  obtains  from 
the  client  after  the  relation  is  established  between  them  and 
while  it  exists,  will  be,  cautiously  guarded.  A  court  of  equity 
will  most  frequently  interfere,  at  the  election  of  the  client, 
and  restore  to  him  fully  what  has  been  obtained  from  him  by 
his  attorney  beyond  the  compensation  originally  fixed. 
Kernan  v.  Scoff,  64  W.  Va.  137;  Week's  on  Attorneys,  sees. 
268,  273,  281. 

Ellison  claims  that  Vance  paid  him  one-half  of  the  one 
thousand  dollars  at  the  time  he  paid  him  the  five  hundred 
dollars  contracted  to  be  paid  in  the  Ellison-Avis  contract. 
That  he  paid  him  a  full  one  thousand  dollars  and  some  interest 
at  that  time,  is  fully  established.  The  testimony  of  Vance, 
Ellison,  and  the  latter 's  partner,  is  conflicting  as  to  what  the 
additional  five  hundred  dollars  was  a  payment  on.  But  full 
consideration  of  all  the  evidence,  facts,  and  circumstances  in 
the  case  leads  us  to  hold  that  but  two  hundred  dollars  of  the 
payment  was  meant  to  go  on  the  additional  fee  contract.  At 
the  time  the  payment  of  one  thousand  dollars  and  interest 
was  made  by  Vance  to  Ellison,  five  hundred  dollars  was  not 
owing  on  the  additional  contract.  The  suit  had  not  been 
decided  in  any  court.  As  we  have  indicated,  payment  under 
the   additional   contract  was   contingent   on   success   in  the 
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Buffalo  Coal  &  Coke  Company  suit.  That  success  at  last  came 
to  Vance  in  this  court,  after  adverse  decision  below.  But  be- 
fore the  payment  of  which  we  are  speaking,  Ellison  by  a  third 
writing  with  Vance  had  eliminated  the  contingent  feature  as 
to  a  portion  of  the  amount,  so  that  three  hundred  and  thirty- 
three  and  a  third  dollars  was  virtually  absolute.  Vance  says 
the  five  hundred  dollars  which  he  paid  over  and  above  the 
amount  due  under  the  Ellison-Avis  contract,  was  three  hun- 
dred dollars  due  in  another  case — ^the  StoUings  suit — ^just  then 
decided,  and  two  hundred  dollars  which  Ellison  obtained  from 
him  in  some  way  that  he  never  understood.  Controlling  facts 
and  circumstances  lead  us  to  find  that  the  payment  of  this 
five  hundred  dollars  was  meant  to  coVer  the  three  hundred 
dollars  in  the  StoUings  case  and  two  hundred  dollars  on  the 
additional  fee  of  one  thousand  dollars.  The  StoUings  case  was 
just  ended.  The  fee  therein,  contingent  itself  on  success  in 
that  case  which  had  come,  was  then  due.  But  the  Buffalo  Coal 
&  Coke  Company  case  was  not  then  ended.  It  was  not  ended 
until  months  thereafter.  Only  the  five  hundred  dollars  under 
the  Ellison-Avis  contract  which  was  absolute,  and  the  portion 
of  the  additional  fee  as  to  which  contingency  had  been  re- 
moved, could  Ellison  then  demand,  or  was  Vance  likely  to 
pay.  These  circumstances  rather  confirm  the  testimony  of 
Vance,  and  negative  the  testimony  of  Ellison  that  the  five 
hundred  dollars  was  paid  him  on  the  additional  fee  of  one 
thousand  dollars  not  then  due  because  the  litigation  on  which 
it  was  contingent  was  not  then  terminated.  But  stronger  than 
all  these  considerations,  plainly  fitting  and  confirming  them, 
is  the  language  of  the  deed  of  trust  which  Ellison  obtained 
from  Vance  as  security  at  a  time  subsequent  to  the  payment 
of  the  one  thousand  dollars  and  interest.  The  eight  hundred 
and  sixty  dollars  secured  by  the  deed  of  trust  is  recited  therein 
by  the  parties  to  be  *'for  legal  services  performed,  and  to  be 
performed,  in  the  case  of  the  Buffalo  Coal  &  Coke  Company 
against  the  said  J.  M.  Vance."  This  certainly  means  that  the 
debt  which  the  deed  of  trust  purports  to  secure,  exists  out  of 
what  has  not  been  paid  on  account  of  the  Buffalo  Coal  &  Coke 
Company  case.  It  proves  that  the  five  hundred  dollars  was 
applied  to  the  StoUings  fee,  as  Vance  says,  and  to  two  hun- 
dred dollars  of  the  additional  fee  of  one  thousand  dollars  in 
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the  Buffalo  Coal  &  Coke  Company  case.  The  two  hundred 
dollars  from  one  thousand  dollars  accounts  for  the  eight 
hundred  dollars  as  the  amount  which  figures  in  the  deed  of 
trust,  with  sixty  dollars  added  to  it  evidently  on  the  score 
of  interest.  Assuredly  the  deed  of  trust  in  describing  the 
debt  secured,  negatives  the  claim  that  five  hundred  dollars 
was  paid  on  the  additional  fee.  It  confirms  the  fact  that  the 
two  hundred  doMars  over  and  above  the  Stollings  fee  was 
what  Ellison  applied  on  the  additional  fee  at  the  time  of  the 
payment.  Ellison 's  claim  that  the  Stollings  fee  is  covered  by 
the  deed  of  trust  is  inconsistent  with  what  the  deed  of  trust 
itself  says. 

We  must  take  the  deed  of  trust*  on  its  face,  and  hold  that 
the  money  secured  therby  is  based  on  the  additional  contract 
which  we  have  found  invalid  for  reasons  hereinbefore  given. 
That  contract  is  unenforceable.  Equity  will  step  in  with  its 
injunctive  process  and  halt  a  sale  under  the  deed  of  trust  for 
a  collection  of  the  amount  claimed  under  the  invalid  contract. 

Vance  further  claims  right  to  a  decree  for  the  two  hundred 
dollars  paid  on  the  invalid  contract.  That  we  shall  not  grant 
him,  though  ordinarily  equity  under  the  circumstances  of  the 
case  would  restore  it  to  him.  For,  it  appears  that  by  the 
contract  in  the  Stollings  case,  Ellison  was  to  have  two  hundred 
dollars  additional  to  the  three  hundred  dollars  which  has  been 
paid  him  thereon,  in  the  event  the  Buffalo  Coal  &  Coke  Com- 
pany case  was  decided  in  Vance's  favor.  That  tvvo  hundred 
dollars  by  the  favorable  decision  in  the  last  named  case  is  now 
due  to  Ellison.  The  Stollings  contract  seems  free  from  any 
invalidity.  Equit^'^  in  its  fairness  will  say  that  the  account 
between  Ellison  and  Vance  is  square. 

The  decree  will  be  reversed.  The  injunction  prayed  for, 
and  heretofore  preliminarily  awarded,  will  be  perpetuated. 

Reversed,  and  decree  rendered  for  plaintiff. 
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CHARLESTON- 

Seamon  et  al,  v.  Dyson  et  al. 
Submitted  September  1,  1915.    Decided  September  21,  1915. 

Cancellation  or  Instruments — Evidence — Procurement  of  Note  and 
Deed. 

A  case  determiD^ble  from  its  facts,  upon  well  established  legal 
principles. 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  Andrew  D.  Seamon  and  others  against  John  S, 
Dyson  and  others.  From  a  decree  for  defendants,  plaintiffs 
appeal. 

Affirmed. 

McCamic  cO  Clarke,  C.  E.  Morris  and  J.  B.  Sjommerville,  for 
appellants. 

Fragile  A.  O'Brien  and  J.  M.  Eitz,  for  appellees. 

Lynch,  Judge: 

Denied  relief  by  a  final  decree  upon  pleadings  and  proof, 
based  on  a  bill  charging  defendants  Dyson  and  Statler  with 
fraud  in  the  procurement  of  a  note  for  $10,000  dated  Decem- 
ber 17,  1907,  payable  to  Dyson  at  one  year  with  interest  and 
secured  by  a  deed  of  trust  executed  by  A.  D.  Seamon  and  wife, 
averring  want  of  consideration  for  the  note,  and  praying 
cancellation  of  the  note  and  deed  and  an  injunction  inhibiting 
enforcement  of  the  lien  by  the  sale  then  advertised,  plaintiffs 
seek  review  by  appeal. 

In  an  original  bill  plaintiffs  charge  that  A.  D.  Seamon  in- 
vested large  sums  of  money  in  ''bucket  shop"  operations  con- 
ducted by  Statler  and  others  in  the  city  of  Wheeling,  whereby 
he  lost  the  money  so  invested,  to  the  extent  of  $25,000.  To' 
this  bill  a  demurrer  was  sustained.  In  an  amended  bill, 
whereon  it  is  virtually  conceded  they  now  base  their  right 
to  relief,  plaintiffs  attribute  the  loss  of  the  same  money  to 
investments  upon  the  result  of  speed  trials  upon  the  popular 
horse  race  courses  in  the  east.  More  fully  amplified,  the 
amended  bill  avers  that,  at  the  solicitation  of  Statler,  and 
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upon  his  representation  that  through  a  friend  in  New  York 
he  had  theretofore  obtained  and  thereafter  could  obtain  re- 
liable information  on  which  safely  to  place  money  in  betting 
on  the  results  of  such  speed  tests,  whereby  he  had  received 
and  he  and  Seamon  could  thereafter  receive  profitable  returns 
without  serious  risk  of  loss,  plaintiff  A.  D.  Seamon,  a  man 
physically  and  mentally  infirm  by  reason  of  his  advanced 
years,   relying  on  such  representations,   from  time  to   time 
during  the  race  seasons  in  1905  and  1906  or  in  1906  and  1907 
for  that  purpose  did  advance  various  sums  of  money,  aggre- 
gating at  least  the  amount  heretofore  stated,  all  of  which  he 
lost  by  wagering  through  bets  on  races  claimed  by  Statler 
to  have  been   made   for  the  joint  benefit  of  himself   and 
Seamon  according  to  advice  from  the  New  York  friend  as  to 
the  horse  scheduled  to  win  in  the  next  succeeding  races.    But 
in  neither  bill  do  plaintiffs  charge,  directly  or  indirectly,  that 
Dyson  in  any  manner  participated  in  or  had  any  knowledge  of 
such  transactions  or  investments.    Nor  do  they  therein  charge 
against  him  any  conduct  affecting  his  integrity,  or  impute  to 
him  any  dishonesty  in  his  dealings  with  plaintifl^s;  but,  as 
witnesses,  they  do  say  he  denied  knowing  anything  about  their 
receipt  of  the  money  evidenced  by  the  $10,000  transaction, 
and  that  he  participated  with  Statler  in  the  fraudulent  pro- 
curement of  the  note  and  deed  of  trust. 

By  their  answers  and  testimony,  defendants  Dyson  and 
Statler  deny  eviery  averment  of  both  bills  and  every  fact 
sought  to  be  established  by  plaintiffs'  proof  so  far  as  it  tends 
to  show  any  taint  of  dishonest  advantage  on  their  part  in  the 
transactions  under  review  independent  of  the  gambling 
operations,  as  to  which  Seamon  says  he  has  no  knowledge 
except  that  he  gave  money  to  Statler  to  wager  or  bet  on  the 
races,  to  which  the  latter  responds  that  he  placed  Seamen's 
money  and  equal  amounts  of  his  own  for  the  joint  benefit  of 
both  and  that  their  gains  and  losses  were  always  the  same. 

While  not  attempting  the  useless  and  difficult  task  of  giving 
an  analytical  exposition  of  the  voluminous  proof,  we  may  now 
express  the  opinion  and  conviction,  consequent  upon  a 
thorough  examination  of  all  such  testimony,  that  it  is  wholly 
insufficient  to  warrant  any  decree  other  than  that  entered  by 
the  circuit  court.    Except  on  one  particular  later  noted,  Dyson 
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is  wholly  vindicated  and  absolved  from  any  imputation  of 
unfairness  or  dishonesty  in  the  transactions  from  which 
plaintiffs  claim  to  have  suffered  great  pecuniary  losses.  In- 
deed, plaintiffs  themselves  acquit  and  exonerate  him,  save  as 
noted.  This  exception  properly  may  now  be  finally  disposed 
of,  and  as  to  it  the  same  conclusion  is  inevitable.  That  Dyson 
should  state,  as  plaintiffs  say  he  did,  that  he  knew  nothing 
about  their  receipt  of  the  $10,000  or  its  equivalent  at  or  about 
the  date  of  the  execution  of  the  note  therefor  and  of  the  deed 
of  trust  securing  it,  occurs  to  us  to  be  wholly  improbable,  not- 
withstanding A.  D.  Seamon 's  constant  reiteration  of  the  truth 
of  the  statement  accompanied  by  a  repetition  of  his  claim 
that  he  did  not  in  fact  receive  any  part  of  the  money  men- 
tioned in  the  note,  although  he  does  not  pretend  to  deny  that 
he  and  his  wife  signed  the  note  and  deed  and  acknowledged 
the  due  execution  of  the  latter.  Mrs.  Seamon  was  not  present 
when  the  transaction  was  finally  consummated,  and  hence  did 
not  know  whether  her  husband  did  or  not  obtain  the  money 
or  any  part  of  it.  However,  not  only  did  defendants  Dyson 
and  Frank  O'Brien,  as  witnesses  of  the  factum  of  the  two 
papers,  positively  assert  Seamon 's  actual  receipt  of  the  sum 
represented  by  the  transaction,  but  other  circumstances  fully 
corroborate  them.  O'Brien,  as  counsel  for  Seamon  examined 
the  title  to  the  property  covered  by  the  trust,  and  prepared 
the  note  and  deed,  at  the  instance  and  request  of  A.  D.  Sea- 
mon, who  paid  him  for  such  services.  Moreover,  Seamon  paid 
one  year's  interest  upon  the  $10,000,  and,  being  in  arrears  for 
the  interest  for  the  two  years  next  ensuing,  he  gave  Dyson  an 
additional  note  therefor,  wherein  was  included  the  amount 
then  due  for  taxes  on  property  owned  by  Seamon  in  the  city 
of  Wheeling  and  also  a  small  sum  advanced  for  his  personal 
use.  The  payment  of  the  second  or  interest  note  Seamon  like- 
wise secured  by  a  second  mortgage  on  property  owned  by  him 
at  Martin's  Ferry,  Ohio,  Smith  having  the  first  mortgage 
thereon.  Besides,  when  Smith  brought  foreclosure  proceed- 
ings at  the  situs  of  the  Ohio  property,  Seamon  through  his 
attorney  and  doubtless  with  his  consent,  though  that  he  denies 
(impugning  his  counsel's  loyalty),  agreed  to  a  judgment  or 
decree  fixing  the  second  mortgage  as  a  lien  subject  to  the  first, 
and  at  the  foreclosure  sale  Dyson  purchased  the  property  for 
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his  own  protection.  This  purchase  Seamon  subsequently  but 
unsuccessfully  assailed  upon  ground  not  clearly  disclosed  by 
the  record,  but  evidently  not  on  grounds  now  alleged  as 
vitiative  of  the  $10,000  note  and  trust  deed. 

It  is  true  Seamon  did  not  receive  in  cash  all  of  the  $10,000 
at  the  date  of  the  execution  of  the  note  and  trust ;  but  he  did 
get,  as  we  conclude  from  the  evidence,  $6,000  in  currency  and 
a  prior  note  for  $4,000  executed  by  him  to  Dyson  probably 
about  December  17,  1906.  According  to  the  weight  of  the 
evidence,  the  $4,000  note,  on  which  two  years'  interest  at  the 
rate  of  twelve  per  cent  had  been  paid,  was  delivered  to  and 
accepted  by  Seamon  together  with  the  $6,000  in  currency  as 
and  in  full  consideration  of  the  note  of  December  17,  1907. 
This  conclusion  eliminates  the  charge  made  by  plaintiffs  of 
fraud  and  want  of  consideration,  in  so  far  as  it  seeks  to 
impute  to  Dyson  any  unfairness  or  dishonesty  in  that  trans- 
action. Indeed,  plaintiffs  do  not  seriously  insist  upon  any 
relief  against  Dyson  based  upon  such  fraud. 

However,  they  do  insist  that,  by  reason  of  Statler's  interest 
in  the  $4,000  and  $10,000  notes,  plaintiffs  are  entitled  to 
credit  thereon  to  that  extent.  This  claim  is  predicated  upon 
the  fact,  clearly  established  by  the  proof,  that  of  the  sum 
evidenced  by  the  $4,000  and  $10,000  notes  Statler  advanced 
to  Dyson  $2,000  as  a  portion  of  each  note  or  a  total  of  $4,000, 
for  which  sums  Dyson  executed  to  him  his  note  in  each  in- 
stance, with  an  endorsement  thereon  explaining  the  purpose 
for  which  they  were  given;  whereby,  as  plaintiffs  claim, 
$4,000  of  the  $10,000  note  was  in  fact  due  and  payable  to 
Statler,  though  he  was  not  named  a  joint  payee  therein.  That 
the  first  $2,000  advanced  by  Statler  was  not  the  result  of  any 
joint  venture  in  gambling  operations  by  Seamon  and  Statler 
sufficiently  appears  from  the  evidence  of  Statler  and  Peter- 
son, both  of  whom  agree  in  saying  the  money  was  procured 
upon  a  note  by  Statler  discounted  by  the  Dollar  Savings  Bank, 
of  which  Peterson  was  president.  Plaintiffs  rely  chiefly  upon 
a  discrepancy  in  the  evidence  touching  the  source  from  which 
Statler  obtained  the  second  $2,000  advanced  by  him.  That 
he  did  obtain  a  second  loan  for  that  amount  from  the  same 
bank  he  and  Peterson  also  testified.  But  the  second  note  bears 
date  ten  days  subsequent  to  the  consummation  of  the  trans- 
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action  regarding  the  $10,000  note  and  the  deed  of  trust 
securing  it  *  Nor  was  the  second  loan  obtained  by  Statler  upon 
a  note  signed  by  himself  and  wife,  as  they  testified.  On  the 
contrary,  the  security  was  collateral.  But,  at  the  date  of 
that  loan,  the  proceeds  of  which  he  claims  was  paid  to  Dyson 
as  part  of  the  $10,000,  Statler  and  Seamon,  as  admitted  by 
both  of  them,  were  not,  and  for  some  time  prior  thereto  had 
not  been,  engaged  in  ajiy  gambling  transactions  of  any 
character.  Such  transactions  had  theretofore  terminated;  it 
is  true  not  a  long  period,  but  the  fact  is,  as  the  proof  shows 
and  as  Seamon  admits,  they  had  then  ceased  all  joint  enter- 
prises or  ventures  of  any  character.  If  so,  then  it  is  imma- 
terial from  what  source  Statler  obtained  the  second  $2,000 
advanced  by  him  to  Dyson,  provided  of  course  he  did  not 
secure  the  money  from  a  source  traceable  to  the  operations 
theretofore  jointly  conducted  by  the  two,  as  to  which  there 
is  no  evidence.  For,  under  §1,  ch.  97,  Code  1913,  no  ''con- 
tract, conveyance  or  assurance  of  which  the  consideration  or 
any  part  thereof  is  money,  property  or  other  thing  won  or  bet 
at  any  game,  sport,  pastime  or  wager,  or  money  lent  or 
advanced  at  the  time  of  any  gaming  or  wagering  to  be  used 
in  being  so  bet  or  wagered  shall  be  void,  unless  the  person 
lending  or  advancing  it  knows  that  it  is  to  be  so  used".  That 
Dyson  did  not  know  the  money  loaned  by  him  to  Seamon  was 
to  be  used  in  violation  of  the  statute  was,  as  already  stated, 
sufficiently  established  by  the  proof.  A.  D.  Seamon,  in  effect, 
repeatedly  stated  he  had  no  information  whatever  that  Dyson 
knew  Seamon  was  wagering  money  for  any  purpose ;  and  both 
Statler  and  Dyson  say  he  did  not  know  and  had  no  reason  to 
suspicion  that  Seamon  was  engaged  in  any  unlawful  trans- 
actions. Instead,  as  appears,  they  endeavored  to  prevent  dis- 
closure of  their  participation  in  these  operations,  and,  to  that 
end,  Seamon  invariably  declined  to  accept  a  check  for  money 
paid  to  him  for  such  purposes  and  insisted  that  it  should  be 
paid  in  currency,  and  the  money  was  always  so  paid.  Had 
the  evidence  introduced  by  plaintiff  or  defendants  justified 
the  conclusion  that  Statler  obtained  any  of  the  money  so 
advanced  by  him,  through  gambling  transactions  or  opera- 
tions conducted  by  him  jointly  with  Seamon  or  was  to  be  used 
in  such  unlawful  porposes,  gladly  would  we  grant  the  relief 
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for  which  plaintiffs  pray  against  Statler.  But  there  is  no  such 
evidence.  Without  it,  a  decree  would  be  wholly  arbitrary, 
however  much  plaintiffs  may  possibly  have  been  wronged. 

These  conclusions  necessarily  lead  to  an  affirmance  of  the 
decree  complained  of ;  and  that  will  be  the  order  entered  here. 

Affirmed. 


CHARLESTON. 

Butts,  Admr.  v.  Houston. 
Submitted  September  1,  1915.    Decided  September  21,  1915. 

1.  Animals — Personal  Injuries — Knowledge  of  Vicious  Disposition^ 

To  charge  an  owner  with  liability  for  personal  injury  by  a  horee, 
actual  knowledge  of  the  vicious  disposition  of  the  animal  is  not 
essential.  It  is  sufficient  if  from  proved  and  unexplained  circum- 
stances he  ought  to  have  known,  or  if  ordinarily  prudent  he  would 
have  known,  its  propensity  generally  to  do  similar  mischief,  (p. 
605). 

2.  Same. 

The  owner  of  such  aninwil  may  be  chargeable  with  knowledge  of 
its  viciousness  through  his  neglect  to  take  notice  of  attacks  fre- 
quently repeated  upon  the  person  or  property  of  others,  made  near 
his  residence  and  usual  place  of  business,  and  ranging  in  time  from 
two  days  to  three  years  prior  to  the  injury  sought  to  be  redressed, 
(p.  605). 

3.  Same — Personal  Injuries — Knowledge  of  Disposition — Evidence. 

Testimony  offered  to  prove  restraint  upon  the  animal  following  a 
previous  assault  by  it,  the  restraint  being  a  circumstance  from 
which,  if  true  and  unexplained,  knowledge  of  its  disposition  to 
inflict  injury  m«y  reasonably  be  inferred,  is  admisisble.     (p.  606). 

4.  Same. 

The  mere  lapse  of  a  reasonable  time,  two  years  here,  affects  the 
probative  value,  and  not  the  competency,  of  such  proof,     (p.  606). 

5.  Same — Personal    Injuries — S^nowledge   of   Disposition — Eviden4» — 

Question  for  Jury. 

Whether  defendant  had  knowledge,  express  or  implied,  as  to  the 
malevolent  disposition  of  the  horse,  ordinarily  is  solely  a  question 
for  the  jury,  upon  proper  instructions,  as  is  also  the  probative  force 
and  value  of  the  proof  in  the  case.     (p.  607). 
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Error  to  Circuit  Court,  Fayette  County. 
Action  by  J.  W.  Butts,  administrator,  against  L.  H.  Hous- 
ton.   Judgment  for  defendant,  and  plaintiff  brings  error. 

Reversed,  verdict  set  aside,  and  new  trial  ordered. 

R,  T,  Hubbard,  Jr.,  and  F.  N.  Bacon,  for  plaintiff  in  error. 
Dillon  &  Nuckolls,  for  defendant  in  error. 

Lynch,  Judge: 

To  recover  damages  for  the  death  of  his  four  year  old  son, 
resulting  from  a  vicious  attack  by  defendant 's  horse,  plaintiff 
brought  this  action;  and  to  a  judgment  upon  an  adverse 
verdict  this  writ  of  error  was  awarded  him.  Two  assignments 
only  need  be  discussed.  These  require  the  expression  of  an 
opinion  upon  the  exclusion  and  rejection  of  evidence  and  mis- 
direction by  instructions. 

When  kicked  by  the  horse,  the  child,  and  its  sister  seven 
years  old,  were,  with  the  permission  of  their  mother,  playing 
at  their  ysual  place  of  entertainment  under  a  shade  tree 
standing  immediately  without  the  fence  enclosing  the  resi- 
dence of  their  parents.  The  horse  was,  at  the  same  time, 
depasturing  on  the  unenclosed  lands  of  a  colliery  company 
without  objection  by  the  land  owner  and  not  in  violation  of 
any  statute  of  the  state  or  ordinance  of  the  incorporated 
village  wherein  the  accident  occurred.  Except  during  a  few 
months,  defendant  had  owned  and  continuously  kept  and  used 
the  animal  about  eleven  years  in  hauling  goods  to  and  from 
a  store  conducted  by  him  in  the  same  village. 

As  an  essential  element  of  the  right  to  damages,  it  was 
incumbent  upon  plaintiff  to  show,  and  by  the  excluded  and 
unadmitted  testimony  he  undertook  to  show,  circumstances 
evincing  knowledge  by  defendant  of  the  disposition  of  the 
horse  violentlv  to  attack  men,  women  and  children.  These 
manifestations  of  viciousness,  covering  a  period  of  about 
three  years  prior  to  the  accident  causing  the  death  of  the 
Butts  child,  were  fully  established  by  competent  proof  ad- 
mitted at  the  trial  and  not  contradicted.  At  least  two  of  the 
instances  proved  occurred  only  a  few  days  before  the  injury 
here  complained  of.  Some  of  them  occurred  near  the  resi- 
dence and  store  of  defendant,  and  therefore  virtually  under 
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his  immediate  observation.  The  persons  assailed  escaped 
serious  injury  by  retreating  to  places  of  safety,  by  counter 
attacks  by  clubs  or  other  missiles,  and  by  the  intervention  of 
friends  or  relatives.  Several  witnesses  testified  to  these 
various  and  persistent  hostile  demonstrations  of  a  violent  dis- 
position towards  strangers  passing  near  the  animal  while  oa 
the  common  pasturage. 

One  such  incident  proved  was  an  attack  upon  a  boy  named 
Polinsky  about  two  years  prior  to  the  accident  under  con- 
sideration. On  defendant's  motion,  the  court  excluded  the 
testimony  of  the  witness  Cooper,  and  declined  to  permit  Mrs. 
Treadway  to  testify,  that  for  two  or  three  weeks  immediately 
subsequent  to  that  occurrence  the  horse  remained  tethered 
while  at  pasture  in  close  proximity  to  defendant's  residence 
and  place  of  business.  This  evidence  clearly  was  proper,  and 
should  not  have  been  excluded  and  refused.  It  had  some 
probative  value  upon  the  question  of  scienter,  1  Rul.  Cas. 
Law  1091 ;  3  Enc.  Law  &  Prac.  980 ;  Wigmore  on  Ev.  §282. 
It  introduced  a  circumstance  tending  to  sustain  the  theory 
advanced,  that  the  restraint  imposed  upon  the  animal  was 
with  defendant's  knowledge,  because  virtually  under  his  im- 
mediate observation,  and  that  for  this  reason,  he  ought  to 
have  known  the  cause  of  the  limitations  placed  upon  the 
horse's  movements.  Indeed,  he  is  presumed  to  know  that 
which,  in  the  exercise  of  ordinary  diligence,  he  should  have 
ascertained.  If  any  such  restraint  was  imposed — a  fact  solely 
for  the  jury — the  reasonable  inference  is  that  defendant  must 
have  known  the  cause  thereof  and  the  necessity  therefor,  if 
he  did  not  himself  actually  shackle  the  horse.  A  contrary 
conclusion  would  not  accord  with  ordinary  human  experience. 
Nor  did  the  time  intervening  the  two  incidents  necessarily 
render  the  evidence  incompetent  or  inadmissible.  The  lapse 
of  two  years  did  not  wholly  negative  the  imputation  naturally 
raised  by  the  evidence  excluded  and  withheld.  It  neverthe- 
less had  some  testimonial  force  and  probative  value.  Whether, 
when  admitted,  the  evidence,  notwithstanding  the  lapse  of 
time,  would  reasonably  justify  the  conclusion  that  defendant 
then  had,  or,  as  a  man  of  ordinary  prudence  exercising  due 
care  in  the  control  and  management  of  his  own  property, 
ought  to  have  had,  knowledge  of  the  characteristic  traits  of 
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the  animal  owned  and  controlled  by  him,  was  a  question  of 
fact,  and  not  one  of  law.  Whatever  reasonably  tended  to 
establish  express  knowledge,  or  knowledge  inferred  or  im- 
plied from  circumstances,  was  competent.  Whether  con- 
vincing or  inconclusive  upon  the  question  of  scienter,  it  was 
the  province  of  the  jury  to  say. 

The  instructions  criticized  doubtless  led  the  jury  to  believe 
that  defendant  was  not  chargeable  for  the  malicious  conduct 
of  his  horse  unless  he  had  direct  and  positive  knowledge  of 
actual  mischief  theretofore  done  by  it.  If  they  had  that 
effect,  or  were  so  worded  as  to  induce  that  belief,  the  theory 
on  which  they  were  framed  was  an  erroneous  one,  in  view  of 
the  facts  proved.  While  the  doctrine  sustained  by  many 
decisions,  of  which  defendant  cites  several,  is  that  notice  or 
knowledge  of  the  vicious  propensities  of  an  animal  is  an 
essential  prerequisite  in  order  to  charge  the  owner,  yet  the 
true  doctrine  is  that  the  knowledge  need  not  necessarily  be 
actual  in  the  ordinary  acceptation  of  the  term.  Either  con- 
structive or  imputed  notice  is  suffiicent.  If  in  the  exercise 
of  reasonable  diligence  and  common  prudence  the  owner 
ought  to  have  known  an  animal  owned  or  kept  by  him  was 
dangerously  inclined  and  likely  would,  if  unrestrained,  inflict 
injury  upon  the  person  or  propertj'^  of  another,  he  is  charge- 
able as  if  he  had  actual,  direct  and  positive  notice  of  acts  of 
viciousness  committed  by  it.  Hayes  v.  Smith,  56  N.  E.  (Ohio) 
879 ;  Knowles  v.  Mulder,  74  Mich.  202,  16  Am.  St.  627 ;  Harris 
V.  Packing  Co.,  43  Wash.  647;  Holt  v.  Myers,  93  N.  E.  (Ind.) 
31,  1002. 

In  a  Texas  case,  an  express  company,  having  permitted  the 
use  of  dangerous  and  unruly  mules  for  five  or  six  months, 
was  held  chargeable  in  damages  for  injuries  resulting  from  a 
collision  occasioned  by  the  viciousness  of  the  animals,  on  the 
assumption  that  defendant  knew  or  in  the  exercise  of  ordinary 
care  could  have  known  they  were  inclined  to  do  mischief. 
Express  Co,  v.  Parcarello,  162  S.  W.  927.  So  in  Illinois  the 
owner  was  held  chargeable  for  injuries  inflicted  by  a  mule 
upon  a  servant,  without  actual  knowledge  of  the  animal's 
vicious  disposition,  on  facts  deemed  suflBcient  to  prove  that 
the  master  by  the  exercise  of  diligence  would  have  known  of 
such  tendency.    Miller  v.  Coal  Co.,  239  111.  626. 
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As  more  directly  applicable  to  the  facts  of  the  instant  eaae, 
a  Missouri  court  held  a  master  liable  for  injuries  caused  by 
the  viciousness  of  a  horse,  though  he  may  not  have  had  actual 
knowledge  of  its  mischievous  tendency,  if  he  did  have  notice 
of  circumstances  suflBcient  to  put  a  reasonably  prudent  owner 
on  his  guard.    McCready  v.  Stepp,  104  Mo.  App.  340.    Knowl- 
edge may  be  implied  from  circumstances.    Poland  v.  Mins1iall, 
96  N.  Y.  S.  200.    Where,  as  here,  the  acts  of  viciousness  have 
been  of  frequent  occurrence  during  the  owner's  possession, 
notice  will  be  more  readily  inferred.     Knowles  v.  Mulder, 
supra.    The  requirement  of  actual  personal  knowledge,  such 
as  the  instructions  constructively  deemed  essential,  effectually 
would  postpone  liability  until  after  the  infliction  of  a  similar 
injury,  thus  affording  immunity  so  long  as  the  animal  re- 
frained from  acts  of  violence  actually  known  by  the  owner, 
whatever  may  be  its  real  disposition.    The  court  in  McCready 
V.  Stepp,  supra,  however  said :    *  *  Notice  of  those  circumstances 
which  would  have  placed  a  reasonably  prudent  man   upon 
reasonable  inquiry  and  would  have  afforded  information  of 
the  true  nature  of  the  animal  was  sufficient,  and  imposed  the 
same  degree  of  responsibility  on  defendant  as  if  possessed  of 
actual  knowledge''.    Indeed,  the  modern  tendency  seems  to  be 
that  liability  does  not  depend  on  actual  knowledge  of  vicious- 
ness.    Buck  V.  Brady,  110  Md.  568;  Orissom  v.  Hofixis,  39 
Wash.  51.    The  owner  is  chargeable  if  he  knows  the  disposi- 
tion of  the  animal  to  be  such  that  it  will  likely  commit  an 
injury  similar  to  the  one  sought  to  be  compensated  in  damages. 
Emmons  v.  Stevnae,  77  N.  J.  L.  570;  Oodeau  v.  Blood,  52  Vt. 
251 ;  Crowley  v.  Gonnell,  73  Vt.  45 ;  Linnehan  v.  Sampson,  126 
Mass.  506. 

So  that,  in  cases  involving  the  condiict  of  animals  consueiae 
naUira-e  causing  injury  to  the  person  or  property  of  another, 
the  inquiry  is  whether  the  owner  actually  knew  the  animal's 
mftlieious  inclination,  or  if  he  did  not,  whether  its  acts  of 
viciousness  were  of  such  notoriety  or  frequency  and  within 
such  nearness  to  his  residence  or  place  of  business  or  in  such 
other  circumstances  as  to  cause  a  reasonable  man,  exercisinif 
due  care  over  his  own  property  for  the  protection  of  the 
rights  of  others,  to  take  notice  of  the  evil  propensity.  An 
answer  to  these  interrogatories  necesasrily  will  go  far  towards 
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determining  the  owner's  liability.  If  he  did  not  in  fact  know, 
and  had  no  reasonable  ground  to  suspect  the  existence  of  any 
tendency  to  malevolence  or  viciousness  on  the  part  of  his 
animal,  and  was  not  cognizant  of  any  acts  of  violence  or 
depredation  committed  by  it,  or,  if  committed,  the  acts  were 
done  in  circumstances  of  which  he  was  wholly  unaware  or  of 
which  he  would  not  have  known  if  he  had  been  ordinarily 
diligent  and  prudent  in  the  management  and  control  of  the 
animal,  he  is  not  liable  in  damages ;  otherwise  he  is  so  liable. 
Wherever  it  clearly  appears,  from  proved  and  uncontroverted 
facts  and  circumstances,  that,  although  the  animal  is  domesti- 
cated, it  has  a  tendency  or  is  disposed  to  attack  persons  or 
property  and  inflict  injury,  of  which  disposition  the  owner 
has  notice  actual  and  implied,  as  noted,  the  law  imposes  on 
him  the  duty  of  keeping  it  securely  restrained,  and  holds  him 
liable  to  one  who  without  fault  is  injured  as  a  result  of  such 
malevolence.  Reynolds  v.  Hussey,  64  N.  H.  64;  Kittredge  v. 
Elliott,  16  N.  H.  82.  Whether  there  is  such  knowledge  is  a 
question  of  fact  for  jury  determination,  in  view  of  all  the 
proof  in  each  particular  case.  Railway  v.  O'Brien,  46  S.  W. 
(Tex.)  389;  Rider  v.  White,  65  N.  Y.  54;  3  Enc.  Law  &  Prac. 
981.    These  principles  defendant's  instructions  wholly  ignore. 

« 

Plaintiff's  instruction  refused  did  not  altogether  conform  to 
the  views  indicated  by  the  authorities  cited.  It  failed  to 
present  fully  the  elements  essential  to  an  adequate  compre- 
hension by  the  jury  of  the  facts  from  which  reasonably  would 
arise  an  inference  of  knowledge. 

Nor  do  the  legal  principles  announced  by  these  cases  conflict 
with  the  doctrine  stated  in  Johnson  v.  Manufacturing  Co,,  65 
W.  Va.  544,  holding  that  an  owner  is  not  chargeable  with 
liability  unless  he  **had  previous  knowledge"  of  the  animal's 
vicious  propensity.  The  source  or  character  of  the  knowledge 
or  notice  deemed  rcfquisite  that  case  do^s  not  attempt  to  define, 
because  not  involved.  Nor  did  it  question,  indeed  it  virtually 
concedes,  the  sufficiency  of  constructive  notice.  The  facts  be- 
ing dissimilar,  the  cases  are  controlled  by  different  principles. 
Other  questions  discussed  by  counsel  need  not  now  be  con- 
sidered. 

For  the  reasons  stated,  we  remand  the  case  for  new  trial. 
Reversed,  verdict  set  aside,  and  new  trial  ordered. 
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CHARLESTON. 

Beury  Coal  &  Coke  Co.  v.  County  Court  op  Payette 

County. 

Submitted  September  1,  1915.    Decided  September  21,  1915. 

1.  Limitation  op  Actions — Accrual  of  Cause — Demand. 

Demand,  which  is  prerequisite  to  the  right  to  bring  an  action 
against  a  county  court,  must  be  made  within  a  reasonable  time  to 
avoid  the  effect  of  the  statute  of  limitations;  a  party  can  not  delay 
demand  indefinitely,     (p.  611). 

2.  Same — Beasonahle  Time. 

In  the  absence  of  facts  or  circumstances  excusing  delay,  the  time 
fixed  by  the  statute  as  a  bar  to  the  action  will  be  considered  as 
reasonable,  and  the  statute  will  begin  to  ruD  from  the  end  of  sueh 
period,     (p.  611). 

Error  to  Circuit  Court,  Payette  County. 

Action  by  the  Beury  Bros.  Coal  &  Coke  Company  against 
the  County  Court  of  Fayette  County.  Judgment  for  plain- 
tiff for  less  than  claimed,  and  it  brings  error. 

Affirmed, 

/?.  T,  Huhhard,  Jr.,  and  F.  N.  Bacon,  for  plaintiff  in  error. 
C.  R.  Sunvmerfield  and  E.  R.  French,  for  defendant  in  error. 

IViiJ^iAMS,  Judge: 

This  proceeding  is  by  motion  pursuant  to  notice,  as  pro- 
vided by  Sec.  121,  Ch.  6,  Code  1913,  to  recover  judgment 
against  the  county  court  of  Payette  county  for  an  alleged 
balance  of  $2,829.93,  on  account  for  material  furnished  and 
labor  performed  at  its  instance  and  request,  upon  a  certain 
public  road  in  said  county  known  as  the  ** Beury"  road. 
Plaintiff's  claim  is  evidenced  by  an  account  of  debits  and 
credits  extending  through  a  period  of  years,  the  first  item 
of  which  bears  date  July  31,  1902,  and  the  last,  Januarj-  31. 
1914.  It  is  agreed  (1)  that  the  account,  both  as  to  the  items 
xind  their  dates,  is  correct;  (2)  that  it  was  first  presented  to 
the  county  court  for  payment  on  the  13th  of  July,  1914,  and 
payment  refused;   and    (3)    that  the  account  is  chargeable 
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against  the  road  fund  of  Sewell  Mountain  District,  and  that, 
at  the  time  demand  was  made,  there  were  no  funds  in  the 
county  treasury  to  the  credit  of  said  district  with  which  the 
account  could  have  been  paid.  Defendant  pleaded  the 
statute  of  limitations;  and  the  case  was  submitted  to  the 
court  in  lieu  of  a  jury.  The  court  held  all  items  of  the 
account,  prior  to  and  including  the  one  of  date  May  31,  1909, 
to  be  barred,  and  rendered  judgment  for  plaintiff  for  the  sum 
of  the  items  subsequent  to  that  date,  which  amounted  to 
$696.70. 

The  sole  question  presented  is,  whether  or  not  the  court 
has  properly  applied  the  statute  of  limitations.  The  limita- 
tion upon  an  action  on  an  open  account  is  five  years.  Counsel 
for  plaintiff  contends  that  its  rights  of  action  did  not  accrue 
until  demand  was  made,  and  that  there  is  no  limitation  upon 
its  right  to  make  the  demand,  but  the  court  held  otherwise. 
Sec.  41,  Ch.  39,  Ser.  Sec.  1591,  Code  1913,  prohibits  the  bring- 
ing of  a  suit  against  a  county  court  on  a  claim  founded  on 
contract,  except  it  be  upon  an  order  on  the  county  treasury, 
until  such  claim  has  been  presented  to  such  county  court  and 
has  been  disallowed  by  it  in  whole  or  in  part. 

Statutes  of  limitations  are  intended  for  repose  and  they 
should  be  given  such  reasonable  construction  as  to  effectuate 
the  evident  purpose  of  the  legislature.  It  was  clearly  not  the 
legislative  intent,  in  enacting  the  statute  above  cited,  to  per- 
mit a  party  having  a  claim  against  a  county  court  to  prolong 
indefinitely  his  right  of  action  by  neglecting  to  present  it  to 
the  court  for  payment.  It  was  within  plaintiff's  power  to 
perfect  his  right  of  action  at  the  end  of  any  fiscal  year,  upon 
any  yearly  balance  due  it.  The  record  discloses  no  cause  for 
delay  in  making  the  necessary  demand.  Notwithstanding  the 
simplicity  of  the  question  presented,  the  decisions  on  it  are 
in  hopeless  conflict.  The  rule  universally  applied  in  case  of 
notes  for  money,  payable  on  demand,  is  to  treat  the  note  as 
payable  at  once,  giving  an  immediate  right  of  action.  In 
such  case  the  statute  begins  to  run  at  the  date  of  the  trans- 
action. 25  Cyc.  1205.  But  that  rule  is  not  applicable  here 
because  of  the  positive  rule  of  the  statute  requiring  presenta- 
tion and  refusal  of  the  claim  before  suit.  The  conflict  in  the 
decisions   arises   in   those   cases   where,   on   account   of   the 
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character  of  the  transaction  or  the  relationship  of  the  parties, 
no  immediate  demand  was  contemplated.    In  such  cases  some 
courts  hold  the  statute  does  not  begin  to  run  until  demand, 
however  long  deferred.    See  Miller  v.  Hinds  County,  68  Miss. 
88  J  City  of  Guthrie  v.  Lumber  Co,,  9  Okla.  464,  60  Pac.  247. 
Some  courts  have  taken  the  opposite  extreme.    For  instance 
the  court  of  Michigan  holds  the  right  to  make  demand  is 
itself  barred  if  not  made  within  the  period  fixed  as  a  bar  to 
the  action.    Palmer  v.  Palmer,  36  Mich.  487,  24  Am.  Rep,  605. 
But  a  majority  of  the  courts,  as  well  as  the  better  considered 
cases,  we  think,  hold  that,  where  a  previous  demand  is  neces- 
sary to  give  a  right  of  action  and  there  is  nothing. to  indicate 
that  the  parties  contemplated  that  demand  shoiild  be  made 
quickly  or  remotely,  demand  must  be  made  within  a  reason- 
able time,  which  is  generally  held,  by  analogy,  to  be  the  period 
of  limitation  prescribed  for  the  action.    A  leading  case  in  this 
country,  adopting  this  rule,  is  Hodman  v.  Rogers,  10  Pick. 
112.    Judge  Wilde,  in  his  opinion  in  that  case,  at  page  119, 
says :    '  *  Generally,  where  a  debt  is  payable  in  money  and  on 
demand,  the  statute  of  limitations  begins  to  run  immediately 
after  the  debt  is  contracted ;  but  if  a  demand  previous  to  the 
commencement  of  an  action  is  necessary,  the  statute  will  not 
begin  to  run  until  a  demand  is  made.    But  in  the  latter  case 
there  must  be  some  limitation  to  the  right  of  making  a 
demand.     A  party  must  not  be  permitted  to  sleep  over  his 
rights,  to  the  prejudice  of  the  party  on  whom  he  makes  a 
claim,  and  who  by  the  delay  may  be  deprived  of  the  evidence 
and  means  of  effectually  defending  himself.    A  demand  must 
be  made  within  a  reasonable  time ;  otherwise  the  claim  is  con- 
sidered stale,  and  no  relief  will  be  granted  in  a  court  of 
equity. ' '    We  see  no  reason  why  the  same  rule  should  not  be 
applied  by  a  court  of  law  in  effectuating  the  purpose  of  the 
statute.    It  was  in  fact  later  applied  by  the  same  court  in  a 
law  case.     See  Campbell  v.  Whoriskey,  170  Mass.  63.     The 
principle  announced  in  Hodman  v.  Rogers,  supra,  was  adopted 
by  the  supreme  court  of  Pennsylvania,  in  Pittsburg  iSkc.  R.  Co, 
v.  Byers,  32  Pa.  St.  22,  and  followed  in  Morrison's  Adm'r,  v. 
Mullin,  34  Pa.  St.  12  and  Rhine's  Adm'r,  v.  Evans,  66  Pa. 
192;  also,  by  the  supreme  court  of  Ohio,  in  Keithler  v.  Foster, 
22  Ohio. St.  27;  and  the  supreme  court  of  Indiana,  in  High  v. 

76  W.  Va. 


Sept.  1915.]         Coal  &  Coke  Co.  v.  County  Court.         613 

Board  of  Commissioners  of  Shelby  Co,,  92  Ind.  580,  and  New- 
son  V.  Board  of  Commissioners  of  Bartholomew  Co.,  103  Ind. 
526.  The  same  rule  is  declared  to  be  the  law  by  the  courts  of 
Iowa  and  Kansas.  See  Dist.  Twp,  of  Spencer  v.  Bisi,  Tivp. 
of  Riverfon,  62  Iowa  30,  and  A.  T.  &  S.  F,  Co.  v.  Burling- 
ton Township,  36  Kan.  628. 

In  Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va.  574,  this 
court  held  that,  where  a  demand  is  necessary  before  suit,  the 
statute  of  limitations  does  not  start  until  demand.  *'But 
demand  must  be  made  within  reasonable  time,  which  is  the 
term  fixed  by  the  statute  of  limitations,  if  not  made  before." 
That  case  also  held :  '  *  Where  no  demand  is  shown  it  will  be 
presumed  as  made  within  that  period,  and  the  statute  will 
then  run."  In  the  present  case,  of  course,  there  can  be  no 
such  presumption,  as  the  agreed  facts  show  when  thfe  demand 
was  actually  made,  which  was  more  than  five  years  after  much 
of  the  account  had  become  due  and  payable.  But,  as  the  pur- 
pose of  the  statute  requiring  demand  upon  the  county  court 
before  suit  can  be  brought  against  it  is  chiefiy  to  avoid  costs 
and  unnecessary  litigation,  we  doubt  if  the  rule  as  to  pre- 
sumption could  properly  be  applied  in  a  suit  against  it;  its 
positive  refusal  to  pay  seems  to  be  necessary  before  right  to 
sue,  and  its  refusal  would  be  shown  by  its  own  order  of 
record. 

The  principle  herein  discussed,  of  course,  has  no  applica- 
tion to  cases  where  the  contracting  parties  contemplated  that 
actual  demand  was  necessary  to  create  an  obligation  to  pay. 
Such  were  the  following  cases:  Selleck  v.  Selleck,  107  111. 
389;  Jameson  v.  Jameson,  72  Mo.  640;  Stringer  v.  Stringer, 
93  Ga.  320 ;  Smith  v.  Town  of.  Franklin,  61  Vt.  385 ;  and 
Parker  v.  Gaines,  (Ark.),  11  S.  W.  693. 

The  judgment  is  for  so  much  of  plaintiff's  account  as  falls 
within  a  period  of  five  years  next  prior  to  the  bringing  of  its 
suit,  and  it  will  be  affirmed. 

Affirmed, 
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CHARLESTON. 

Chambers  v.  Great  State  Council,  I.  0.  R.  M. 
Submitted  September  1,  1915.    Decided  September  21,  1915. 

1.  Insl^rakce — Wilh — AsHgnmeni  of  Insurance  Policy — Validity. 

The  assignmeiit  endorsed  on  the  policy  of  insurance  sued  on  in 
this  ease  is  not  testamentary  in  character,  and  for  that  reason  void, 
as  evidence  of  plaintiff's  title  to  the  policy,     (p.  618). 

2.  Same — Life  Insurance — Insurable  Interest — Assignment  of  Policy — 

Wagering  Contract. 

A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  and 
the  assignment  by  the  latter  to  the  former  of  a  policy  or  certificate 
of  insurance  in  a  fraternal  insurance  society,  in  consideration  of 
initiation  fees  and  dues  paid  thereon,  and  other  loans  and  advance- 
roents  made  to  the  insured,  does  not  convert  the  policy  into  a 
wagering  contract,  void  as  against  public  policy,     (p.  618). 

3.  Same — Mutual  Benefit  Insurance — Insurable  Interest. 

This  rule  of  insurable  interest  is  applicable  alike  to  ordinary  life 
insurance  policies  and  to  contracts  of  mutual  benefit  societies,  unless 
there  be  something  in  the  contract,  constitution  or  by-laws  of  the 
society,  or  statute  law  controlling  the  same,  prohibiting  it.     (p.  619). 

4.  Same — Mutual  Benefit  Insurance — Assignment. 

There  is  nothing  in  the  contract  sued  on  in  this  case  or  in  the 
constitution  or  by-laws  of  defendant,  nor  in  the  statute  law  con- 
trolling its  organization,  prohibiting  such  assignment  or  change  of 
•beneficiaries,     (p.  620). 

5.  Evidence — Eecord  Boole — Preliminary  Proof. 

The  record  book  of  an  officer  of  such  fraternal  insurance  society, 
which  by  the  terms  of  the  contract  is  made  prima  facie  evidence  of 
the  financial  standing  of  the  member  end  of  the  standing  of  his 
local  lodge  or  tribe,  the  entries  in  which  were  duly  proven  by  such 
officer  to  have  been  made  with  his  knowledge  and  under  his  direction 
in  his  office,  by  his  private  secretary  or  assistant,  is  admissible  in 
evidence,  although  the  entry  of  the  items  therein  be  not  also  proven 
by  such  private  secretary  or  assistant,     (p.  621). 

6.  Same — Best  and  Secondary — Fraternal  Insurance. 

The  provisions  of  the  constitution  and  by-laws  of  such  fraternal 

society,  as  to  the  duties  of  certain  committees  and  boards  constituted 

thereby,  constitute  the  best  evidence  thereof,  and  it  is  not  error  to 

reject  oral  evidence  of  witnesses  as  to  what  such  provisions  are.    (p* 

622). 
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7.  Teial — InsirucUons — Befusal. 

Instructioos  to  the  jury  which  are  too  general  in  their  terms,  and 
are  indefinite  and  uncertain  in  their  application,  and  which  ignore 
important  issues  and  facts  in  the  case  on  which  the  case  may  turn, 
are  properly  rejected,     (p.  623). 

8.  Insurance — Action  on  PoUoff — Waiver — Proof. 

Where  waiver  of  the  terms,  conditions  and  warranties  in  a  policy 
of  insurance,  limiting  right  of  recovery  thereon,  is  relied  upon,  the- 
burden  of  proving  such  waiver  is  tfpon  him  who  affirms  the  fact  of: 
waiver,  and  the  same  must  be  made  out  by  clear  and  preponderating; 
evidence.     (  p.  628  ) . 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  William  Chambers,  assignee,  etc.,  against  the 
Great  State  Council,  Independent  Order  of  Red  Men.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Reversed,  and  new  trial  awarded. 

J.  M,  Ellis  and  E.  E,  French,  for  plaintiff  in  error. 

Dillon  &  Nuckolls  and  T,  L.  Sweeney,  for  defendant  in 
error. 

Miller,  Judge: 

Plaintiff,  as  assignee  of  Glover,  sued  defendant  for  the 
amount  of  the  alleged  death  benefits  accrued  under  a  policy 
or  certificate  of  membership  issued  to  Glover  by  defendant,  a 
fraternal  insurance  corporation,  on  July  6,  1908. 

The  original  policy  sued  on  was  partially  burned  so  that 

the  words  and  letters  at. the  ends  of  some  of  the  lines  could 

not  be  read  or  deciphered,  but  enough  appears  on  the  paper 

which,  read  in  connection  with  the  constitution  and  by-laws, 

introduced   in   evidence,    and    other   evidence,    substantially 

proves  the  contract.    It  provides  in  substance  and  effect,  that 

in  consideration  of  the  compliance  by  Glover  with  the  laws 

governing  the  endowment  bureau  of  defendant  and  his  good 

standing  as  a  member  of  Standing  Rock  Tribe,  No.  29,  at 

Lanark,  defendant  agreed  to  pay,  within  ninety  days  after 

receipt  of  satisfactory  proof  of  death  of  said  Glover,  to  the 

widow  of  the  said  Glover,  or  to  his  heirs,  if  living,  if  not 

living  then  to  his  executors  or  administrators,  as  follows :    In 

case  of  his  death  during  the  first  year,  $50.00 ;  in  case  of  his 
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death  during  the  second  year,  $100.00;  and  in  case  of  his 
death  during  the  third  year,  $150.00.  And  it  is  specifically 
stipulated  in  this  contract  that  the  records  in  the  oflSce  of 
the  Chief  of  Records  should  be  prima  facie  evidence  of  the 
good  standing  of  said  Glover  and  of  his  subordinate  tribe'at 
the  time  of  his  death. 

The  provisions  of  the  constitution  and  by-laws  pertinent 
to  the  questions  presented  are  as  follows :  First,  the  declara- 
tion that  by  authority  of  the  Great  Council  of  the  United 
States  the  State  Council  ''hereby  creates  an  Endowment 
Bureau  for  the  benefit  of  the  families  or  persons  designated 
by  deceased  chiefs  in  good  standing  in  this  Order",  upon  the 
conditions  among  others:  (a)  That  all  members  admitted 
to  a  local  tribe,  and  as  soon  as  raised  to  the  rank  of  chief, 
shall  be  entitled  to  a  policy,  and  upon  the  payment  of  fifty 
cents  to  the  Great  Chief  of  Records,  shall  receive  a  policy 
properly  made  out  and  signed  by  the  Great  Sachem  and  Great 
Chief  of  Records,  &c.,  and  that  the  tribe  shall  be  required  to 
pay  for  the  policies  issued  to  its  members  fifty  cents  each ;  (b) 
that  every  chief  (member)  in  the  order  shall  pay  to  the  en- 
dowment bureau,  through  his  tribe,  twenty  cents  per  month, 
in  addition  to  his  regular  monthly  dues;  (c)  that  upon  satis- 
factory proof  of  the  death  of  a  chief  (member)  in  good  stand- 
ing, to  be  furnished  on  blanks  provided  by  the  State  Council, 
the  Great  Chief  of  Records  shall  draw  an  order  on  the  Great 
Keeper  of  Wampum,  signed  by  the  Great  Sachem,  within 
ninety  days,  for  the  amount  to  which  the  beneficiarj^  of  such 
deceased  member  is  entitled  by  the  terms  of  the  policy  and 
the  constitution  and  by-laws,  the  by-law  specifically  provid- 
ing that  such  sums  shall  be  ''payable  to  the  widow  or  the 
legal  heir  of  the  deceased";  (d)  that  it  shall  be  the  duty  of 
each  tribe,  within  fifteen  suns  after  the  beginning  of  each 
Cold  Moon,  Plant  Moon,  Buck  Moon,  and  Traveling  Moon 
to  forward  the  amount  of  wampum  due  the  endowment  bureau 
to  the  Great  Chief  of  Records,  who  shall  record  the  same, 
and  forthwith  pay  over  the  amount  thereof  to  the  Great 
Keeper  of  Wampum,  taking  his  receipt  therefor,  and  that  he 
shall  furnish  to  the  finance  committee  every  three  moons  a 
statement  showing  the  quarter  for  which  such  wampum  is 
paid,  the  names  and  members  of  the  tribe  paying  the  same, 
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and  the  amount  paid  by  each  tribe,  and  shall  also  furnish 
each  tribe  with  a  quarterly  statement  of  the  endowment 
fund;  (e)  that  any  tribe  failing  to  forward  the  amount  due 
from  it  to  the  endowment  bureau  within  the  specified  time 
shall  be  immediately  notified  by  the  Great  Chief  of  Records, 
and  unless  such  endowment  dues  are  paid  within  ten  days 
from  the  date  of  mailing  such  notice  the  tribe  so  notified  and 
remaining  in  default  shall  be  suspended  from  all  benefits 
under  the  endowment  bureau  by  the  Great  Sachem,  but  may 
be  reinstated  by  him  at  any  time  upon  payment  of  all  dues, 
provided  that  should  a  tribe  lose  by  death  a  member  while  so 
suspended,  such  member  shall  not  be  entitled  to  receive  the 
benefits  of  the  endowment  laws;  (f)  that  proof  of  death  shall 
consist  of  affidavits  of  the  fact  of  death,  sworn  to  by  attend- 
ing physician,  the  undertaker,  and  one  member  of  the  tribe  in 
good  standing,  of  which  deceased  was  a  member,  and  certified 
by  the  Sachem  and  Chief  of  Records,  and  further  by  an 
officer  authorized  to  administer  oaths. 

An  advisory  board*  is  also  provided  for,  to  consist  of  not 
less  than  seven  members,  of  which  a  majority  shall  be  located 
at  the  home  office,  to  be  appointed  by  the  Great  Sachem  at 
each  Council  meeting  of  the  State,  and  of  which  the  Great 
Sachem  shall  be  ex-officio  chairman  and  the  Great  Chief  of 
Records  and  the  Great  Keeper  of  Wampum,  shall  be  ex-officio 
members  of  said  board ;  and  which  board,  it  is  provided,  shall 
have  jurisdiction  in  all  matters  pertaining  to  the  endowment 
department,  with  power  to  change  the  amount  of  such  en- 
dowment, the  endowment  fee,  and  to  make  any  levy  or  assess- 
ment necessary  to  the  payment  of  the  face  value  of  the  policies 
held  by  legal  beneficiaries,  provided,  that  the  action  of  said 
advisory  board  shall  not  go  into  effect  until  approved  by  the 
Great  State  Council. 

Besides  the  general  plea  of  non-assumpsit,  the  following 
breaches  of  the  warranties  and  conditions  of  the  policy  sued 
on  and  of  the  terms  and  provisions  thereof  and  of  the  con- 
stitution and  by-laws,  are  pleaded  and  relied  on  by  way  of 
defense  to  the  action,  viz:  First,  that  the  deceased  Glover 
was  not  at  the  time  of  his  death  a  member  in  good  standing 
in  his  tribe,  because  of  his  failure  to  pay  through  his  local 
tribe,   or   otherwise,   to   the    endowment   bureau,    the    sums 
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specified  for  his  endowment  dues,  accrued  subsequently   to 
the  quarter  ending  April  1,  1912;  second,  that  deceased  and 
his  local  tribe  had  failed,  neglected  and  refused  to  comply 
with  said  by-laws  by  paying  the  endowment  dues  of  deceased 
and  others  to  said  Chief  of  Records,  accruing  subsequent  to 
April  1,  1912,  and  that  after  the  ten  days  notice  to  said  tribe, 
as  provided  by  the  by-laws,  and  before  the  death  of  said  Glover, 
it  had  been  suspended,  and  said  Glover  had  not  been  trans- 
ferred to  another  tribe  in  good  standing,  thereby  denying  to 
deceased  any  and  all  benefits  of  said  endowment  bureau: 
third,  that  due  and  sufficient  notice  and  proofs  of  decedent 's 
death  were  not  furnished  to  defendant  as  required  by  policy 
and  by-laws  of  the  order;   and,   fourth,   that  plaintiff,    as 
assignee,  is  not  a  person  within  the  meaning  of  the  contract, 
and  the  constitution  and  by-laws  of  said  order,  who  is  en- 
titled to  the  benefits  of  said  endowment  fund,  by  assignment 
of  said  Glover  or  otherwise. 

To  all  these  special  defenses  the  plaintiff  specially  replied, 
denying  the  facts  pleaded  in  some  of  them,  and  as  to  all 
alleging  that  defendant  had  by  its  acts  and  conduct,  in  the 
manner  specified,  waived  its  right  to  insist  upon  the  alleged 
yiolation  of  the  several  provisions  of  said  policy,  and  of  the 
constitution  and  by-laws,  as  defenses  to  said  action. 

On  the  trial  the  plaintiff  recovered  a  verdict  and  judgment 
for  one  hundred  and  sixty  three  dollars  and  fifty  cents,  the 
subject  of  the  writ  of  error  now  before  us. 

Numerous  errors  are  assigned:  First,  that  the  alleged 
assignment  of  the  policy  to  plaintiff  is  testamentary  in 
character,  and  not  being  proven  or  provable  as  a  will  of 
deceased,  was  improperly  admitted  as  evidence  of  plaintiff's 
title  and  right  of  action  on  the  policy.  There  is  no  merit  in 
this  point.  The  assignment  was  endorsed  on  the  policy,  is  in 
good  form,  duly  witnessed  by  two  witnesses,  manifestly  on  a 
blank  form  of  assignment  printed  on  the  back  of  the  policy, 
and  is  wholly  unlike  the  paper  involved  in  Grand  Fountain 
U.  0.  T,  U,  V.  Wilson,  96  Va.  594,  relied  upon  by  plaintiff  in 
error. 

The  second  point  is  that  the  court  erred  in  permitting  the 
plaintiff  Chambers  to  give  in  evidence,  as  showing  considera- 
tion for  the  assignment  of  the  policy  to  him,  and  of  his  in- 
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surable  interest  in  the  life  of  the  deceased,  payments  of  the 
initiation  fee,  doctor's  fee  for  examination,  dues,  etc.,  on  the 
policy,  and  certain  other  sums  paid  the  deceased  in  his  life 
time,  and  aggregating  more  than  the  face  value  of  the  policy. 
It  is  contended  that  this  assignment  for  these  considerations 
constituted  a  wagering  policy,  that  Chambers  was  without 
insurable  interest  in  the  life  of  Glover,  and  that  the  assign- 
ment was  void  as  against  public  policy. 

In  our  opinion  this  proposition  is  not  well  founded  in  law 
or  fact.  The  authorities  cited  by  counsel  for  the  proposition 
do  not  support  it.  It  is  well  settled  by  many  authorities, 
including  those  cited  by  counsel,  that  a  creditor  has  an  in- 
surable interest  in  the  life  of  his  debtor,  and  that  as  bene- 
ficiary named,  or  as  assignee,  he  is  also  entitled  to  the  benefits 
of  the  policy  to  reimburse  him  for  premiums,  dues,  etc.,  ad- 
vanced or  paid  to  the  insurer  to  keep  the  policy  alive. 
Woody 's  Admr,  v.  Schaaf,  56  S.  E.  807;  Cammack  v.  Lewis, 
15  Wall.  643;  Connecticut  Mutual  Life  Ins,  Co.  v.  Scliaefer, 
94  IJ.  S.  457;  Warnock  v.  Davis,  104  U.  S.  775;  Crotty  v. 
Union  Mut.  Ins.  Co.,  144  U.  S.  621;  First  National  Bank  v. 
Terry,  99  Ya.  194,  196 ;  Roller  v.  Moore,  86  Va.  512 ;  Long  v. 
Meriden  Britannia  Co.,  94  Va.  594;  Beaty  v.  Downing,  96 
Va.  451 ;  Neiv  York  Life  Ins.  Co.  v.  Davis,  96  Va.  737 ;  Tate 
v.  Building  Association,  97  Va.  74;  1  Cooley's  Briefs  on  the 
Law  of  Insurance,  301. 

And  this  rule  respecting  insurable  interest  is  applicable  to 
mutual  benefit  societies,  and  to  policies  issued  by  them,  unless 
there  be  something  in  the  contract,  constitution,  or  by-laws 
of  the  society  or  of  the  statute  controlling  its  organization, 
prohibiting  it.    1  Bacon  on  Benefit  Societies  and  Life  Insur- 
ance, sections  252  and  311 ;  Pleasants  v.  Locomotive  Engineers  \ 
Mut.  L.  &  A.  Ins.  Asso.,  70  W.  Va.  389 ;  Basye  v.  Adams,  81  Ky.                             ! 
368 ;  Niblack  on  Benefit  Societies  and  Accident  Insurance,  p.                             ! 
322,  section  165,  et  seq.     True  such  insurable  interest  must 
exist  at  the  time  of  the  contract  of  insurance  or  at  the  time 
of  the  assignment  thereof  to  the  creditor,  or  at  the  time  he 
is  designated  by  the  insured  as  beneficiary  in  the  policy.                             ' 
Outside  of  the  payment  of  the  initiation  fee,  doctor's  fee,  and                             I 
dues,  it  does  not  clearly  appear  when  the  relation  of  debtor                             j 
and  creditor  originated,  but  the  policy  is  dated  July  6,  1908,                            ' 
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the  assignment  May  10. 1910.  As  Chambers  proves  the  assign- 
ment was  made  to  secure  him  the  several  sums  stipulated, 
presumptively  the  debt  existed  before  the  assignment,  giving 
him  an  insurable  interest,  supporting  the  assignment  or 
transfer  of  the  policy. 

But  a  question  presents  itself  in  this  connection,  suggested 
perhaps  by  counsel,  but  not  argued,  that  is,  whether  there  is 
anything  in  the  contract  of  insurance  itself  or  in  the  con- 
stitution and  by-laws  of  the  society  denying  to  the  insured 
the  right  to  assign  the  policy  or  change  the  beneficiary  named 
therein.  Some  of  the  provisions  of  the  constitution  and  by- 
laws do  not  seem  to  be  harmonious.  As  the  names  of  the 
beneficiaries  in  the  policy  seem  to  have  been  partially 
obliterated  by  the  burning  of  the  edges,  and  there  is  no 
positive  evidence  to  supply  this  defect,  we  must  assume  that 
the  policy  was  made  payable  substantially  in  accordance  with 
this  provision  of  the  by-law. 

Assuming  that  the  policy  by  its  terms  is  payable  to  the 
widow,  if  any,  or  to  the  legal  heirs  or  personal  representa- 
tives of  deceased,  had  Glover,  the  insured,  the  power  or 
authority  to  assign  the  policy  to  plaintiff,  or  to  change  the 
beneficiary  therein,  as  he  undertook  to  do  in  this  case?  As 
already  shown  the  declared  object  of  establishing  this  en- 
dowment bureau  was  **for  the  benefit  of  the  families  or 
persons  designated  by  deceased  chiefs  in  good  standing  in  this 
Order."  We  find  nothing  in  the  constitution  and  by-laws 
of  the  society,  and  there  is  nothing  in  our  statute  law,  in 
terms,  prohibiting  the  assured  in  a  policy  of  insurance  or  a 
member  of  a  benevolent  society  from  designating  as  bene- 
ficiary persons  other  than  a  member  of  his  family,  or  from 
assigning  the  policy  to  such  other  persons  with  an  insurable 
interest  as  a  creditor  or  the  like.  It  substantially  api>eaTS 
from  the  record  that  deceased  left  no  widow.  Our  case  of 
Pleasanfs  v.  Locomotive  Engineers  Mut.  L,  &  A.  Ins.  Asso., 
supra,  holds  that  unless  some  statute  or  rule  of  public  policy 
controls,  restrictions  or  limitations  upon  the  naming  of  bene- 
ficiaries, contained  in  the  constitution  and  by-laws,  are  for  the 
benefit  of  the  insurer,  but  that  these  may  be  waived. 

Had  Glover  then  the  right  and  power  under  the  contract  to 
assign  the  policy  to  plaintiff,  or  to  substitute  him  for  the 
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beneficiary  named  in  the  contract?  Nothing  in  the  statute 
law  or  in  the  constitution  and  by-laws  of  the  society  prohibit- 
ing it,  the  law  seems  to  be  well  settled  that  the  insured,  with 
whom  and  the  society  the  contract  is  made,  has  the  right  at 
any  time  to  change  the  beneficiary  in  the  manner  provided  by 
the  constitution  and  by-laws  of  the  society,  if  there  be  any 
provision  therein  in  relation  thereto,  if  none,  then  in  any 
way  by  which  his  purpose  to  do  so  may  be  lawfully  mani- 
fested, whether  that  be  by  assignment  of  the  policy  or  other- 
wise; always,  however,  with  this  exception,  that  the  bene- 
ficiary named  may  not  have  acquired  some  equitable  interest 
in  the  policy  controlling  its  disposition  by  the  insured,  in 
which  event  he  must  consent  or  join  in  the  transfer.  1  Bacon 
on  Benefit  Societies  and  Life  Insurance,  sections  305  to  307, 
inclusive.  This  authority  also  holds,  section  308,  that  even 
where  the  constitution  or  by-laws  of  a  society  require  a  par- 
ticular form  or  manner  of  changing  the  beneficiary,  the  society 
may  waive  even  these  requirements.  See,  also,  Niblack  on 
Benefit  Societies  and  Accident  Insurance,  chapter  11,  sections 
165  to  174,  inclusive.  While  the  paper  relied  upon  may  not, 
within  these  authorities,  be  strictly  an  assignment  of  the 
policy,  we  think  it  may  be  properly  construed  as  a  lawful 
change  of  the  beneficiary  named  in  the  contract,  and  as  con- 
stituting legal  evidence  of  the  plaintiff's  right  and  title  to 
the  benefits  accruing  under  the  policy. 

The  third  point  we  will  consider  is  the  rejection  of  the 
record  in  the  office  of  the  Chief  of  Records,  showing  Glover's 
standing  and  the  standing  of  his  tribe  in  the  endowment 
department.  This  record  was  offered  in  connection  with  the 
testimony  of  the  witness  White,  Secretary  and  Great  Chief 
of  Records,  who,  while  proving  that  the  entries  made  in  the 
book  had  been  made  by  his  wife,  his  private  secretary,  proved 
also  that  they  were  made  by  her  in  his  office  and  under  his 
personal  direction,  and  that  the  book  offered  was  the  official 
record,  and  that  it  was  correct  within  his  personal  knowledge. 
After  looking  at  the  book,  and  without  objection,  he  was  per- 
mitted to  prove  orally,  the  standing  of  Glover  up  to  March 
31st,  1912.  But  by  the  terms  of  the  policy  Glover  agreed  that 
the  records  of  the  office  of  the  Chief  of  Records  should  be 
prima  facie  evidence  of  his  standing  in  the  subordinate  tribe. 
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The  court  seems  to  have  had  the  view  that  because  the  entries 
in  the  book  were  made  by  the  wife,  and  she  was  not  produced 
to  verify  these  entries,  his  evidence  was  hearsay  and  the  books 
not  competent  evidence  to  go  to  the  jury.     But  personal 
knowledge  of  the  fact  and  of  the  entry  made  under  his  direc- 
tion made  the  entry  his  in  fact;  his  knowledge  was  repre- 
sented in  the  entry,  and  his  evidence  was  as  competent  as 
that  of  his  private  secretary  to  verify  the  book  and  make  it 
evidence.    The  element  of  personal  knowledge  of  the  fact  and 
of  the  entry  is  not  wanting  here.     2  Wigmore  on  Evidence, 
section  1530,  et  seq,;  Pelican  Lumber  Co.  v.  Johnson,  (Tex.*) 
98  S.  W.  207 ;  PliUlips  v.  United  States,  201  Fed.  259,  point 
8  of  syllabus.    We  think  the  book  was  admissible  in  connec- 
tion with  this  evidence  of  the  witness.    It  is  doubtful,  how- 
ever, whether  the  plaintiff's  interests  before  the  jury  were 
injuriously  affected  by  the  absence  of  the  book,  as  the  fact 
of  the  deceased's  standing  at  the  date  of  his  death  was  other- 
wise shown.     Moreover,  there  was  no  proffer  by  plaintiff  to 
show  what   the   record   in   fact  would  show  respecting  the 
standing  of  Glover. 

Fourth,  it  is  complained,  (a)  that  the  court  below  erred  in 
denying  to  defendant  the  right  to  rebut  the  testimony  of  Dr. 
Anderson,  with  reference  to  the  duties  of  the  finance  com- 
mittee, and  (b)  in  not  allowing  the  witness  White  to  state 
the  provision  of  the  constitution  and  by-laws  with  reference 
to  the  advisory  board,  and  (c)  in  refusing  to  let  the  same 
witness  state  whether  or  not  Standing  Rock  Tribe  had  com- 
plied with  the  laws  of  defendant. 

^  As  to  the  first  of  these  complaints  the  constitution  and  by- 
laws  themselves,  introduced  in  evidence,  define  the  duties  of 
the  finance  committee,  and  contain  also  provisions  defining 
the  powers  and  duties  of  the  advisory  board,  which  answer 
the  second  complaint.  As  to  the  last  objection  it  was  rather 
a  question  of  law  for  the  court  than  for  the  witness,  under 
all  the  facts  in  evidence,  as  to  whether  Standing  Rock  Tribe 
had  complied  with  the  laws  of  defendant.  We  see  no  error  in 
these  rulings  of  the  court. 

Moreover,  we  do  not  see  from  the  record  that  Dr.  Anderson 
undertook  to  state  what  were  the  duties  of  the  finance  com- 
mittee; he  simply  stated  what  that  committee  had  reported 
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to  the  State  Council  with  reference  to  the  Glover  or  Chambers 
claim,  and  that  the  State  Council  had  approved  that  report, 
and  directed  that  the  claim  be  paid  to  Chambers.  Plaintiff 
did  not  propose  to  contradict  this  evidence.  The  first  ques- 
tion of  counsel,  objection  to  which  was  sustained,  was,  *'Q. 
Doctor  Anderson  made  a  statement  here  about  the  duties  of 
the  finance  committee.  Is  this  the  duty  of  the  finance  com- 
mittee to  pass  upon  the  endowment  laws?"  The  next  was, 
^*Q.  I  will  ask  you,  does  the  constitution  and  by-laws  of  this 
order  provide  for  an  advisory  board  to  look  after  the  en- 
dowment?'' As  the  constitution  and  by-laws  were  already 
in  evidence  it  was  incompetent  for  the  witness  to  prove  orally 
what  the  duties  of  this  committee  and  the  advisory  board 
were,  and  we  see  no  error  in  these  rulings  of  the  court. 

The  remaining  questions,  involving  the  several  grounds  of 
defense  pleaded,  the  alleged  waivers  thereof  by  defendant,  and 
the  testimony  thereon  adduced  on  the  trial,  are  severally 
presented  by  the  instructions  given  and  refused  at  the 
instance  of  the  parties,  the  modifications  of  some  of  said  in- 
structions, and  by  the  motion  of  the  defendant  for  a  new 
trial.  Of  the  seven  instructions  asked  by  the  plaintiff,  the  ' 
court  rejected  numbers  1,  2,  and  3,  but  gave  as  requested 
numbers  4,  5,  6,  and  7.  The  four  instructions  given  were 
excepted  to  and  the  giving  of  them  assigned  as  error  here. 
These  instructions  are  as  follows:  **(4)  The  Court  further 
instructs  the  jury  that  if  they  believe  from  a  preponderance 
of  the  evidence  that  the  plaintiff  has  substantially  proved  his 
.right  to  recover,  as  alleged  in  the  declaration,  that  they 
should  find  for  the  plaintiff.  (5)  The  Court  instructs  the 
jury  that  if  they  believe  from  the  evidence  that  Fred  Glover 
assigned  either  orally  or  in  writing,  for  value,  the  policy  sued 
on  to  the  plaintiff,  that  such  assignment  is  valid.  (6)  The 
Court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  said  Fred  Glover  had  not  complied  with 
the  rules  of  the  order  and  that  proper  proof  of  death  had 
not  been  made,  yet  they  have  the  right  to  determine  from  all 
the  evidence  whether  this  was  waived  by  the  defendant.  (7) 
The  Court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant,  by  its  agents,  waived  compliance 
with  the  laws  of  the  order  on  the  part  of  Fred  Glover  and 
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W.  M.  Chambers,  then  defendant  is  estopped  to  set  up  this 
non  compliance  as  a  defense  to  this  suit." 

Instruction  number  4,  we  think,  is  too  general  in  its  terms, 
and  is  too  uncertain  and  indefinite  in  its  application,   and 
that  it  ignores  the  issues  made  on  the  defenses  set  up  by  the 
defendant.     As  to  instruction  number  5,  there  was  no  evi- 
dence of  an  oral  assignment.     The  assignment  relied   upon 
was  in  writing.     The  law  of  the  case  could  only  be  made 
applicable  to  the  written  assignment.    Moreover,  every  assi^- 
ment  of  an  insurance  policy,  even  for  value,  is  not  necessarily 
valid.     As  we  have  seen,  it  depends  on  whether  or  not  the 
assignee  at  the  time  of  the  assignment  had  an  insurable  interest 
in  the  life  of  the  assured.     Instruction  number  6,  is  like- 
wise too  general  in  its  terms.     It  singles  out  the  failure  to 
provide  proper  proof  of  death,  one  of  the  defenses,  ignoring 
the  others,  and  leaves  it  to  the  jury  in  general   terms  to 
determine  from  all  the  evidence  whether  defendant  had  waived 
breaches  of  the  rules  of  the  order,  instead  of  submitting  to 
them  the  questions  of  fact,  which  would  constitute  the  waiver, 
and  telling  them  that  if  they  found  the  facts  to  be  as  sup- 
posed, such  facts  constituted  a  waiver  of  the  terms  and  con- 
ditions of  the  policy,  and  of  the  rules  and  laws  of  the  order. 

Instruction  number  7,  is  equally  vulnerable  for  its  gen- 
erality. It  seems  to  us  that  the  instruction  instead  of  being 
couched  in  such  general  terms  should,  by  reference  to  the 
facts  proven  and  relied  upon  as  waiver,  have  told  the  jury 
that  if  they  found  the  facts  to  be  as  claimed,  these  con- 
stituted a  waiver,  and  that  they  should  find  in  accordance, 
therewith ;  but  the  instruction  does  not  do  this,  and  we  think, 
for  this  reason,  it  is  erroneous  and  misleading. 

Of  the  eight  instructions  requested  by  the  defendant,  the 
court  gave  numbers  1,  5,  6,  and  7,  and  rejected  numbers  2, 
3,  4,  and  8,  those  rejected  being  the  subject  of  a  bill  of  ex- 
ceptions, and  of  errors  assigned  here.  Those  refused  were: 
**(2^  The  Court  instructs  the  jury:  That  if  they  believe 
from  the  evidence  that  the  plaintiff  in  this  action  failed  to 
comply  with  the  by-laws  and  the  constitution  of  the  defend- 
ant, in  giving  notice  of  the  death  of  Fred  Glover,  then,  and 
in  that  event,  the  defendant  is  not  liable,  and  they  should 
find  for  the  defendant.     (3)     The  Court  instructs  the  jury 
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that  if  you  believe  from  the  evidence  that  Fred  Glover  was 
not  in  good  standing  financially  in  the  endowment  depart- 
ment of  the  defendant  at  the  time  of  his  death,  then  you 
should  find  for  the  defendant.  (4)  The  Court  instructs  the 
jury:  That  before  they  can  find  for  the  plaintiff  in  this 
action,  the  plaintiff  must  prove  by  a  preponderance  of  the 
evidence  that  the  name  written  on  the  policy  was  intended  as 
the  signature  of  Fred  Glover,  and  that  it  was  written  by  him; 
and  if  they  further  find  that  Fred  Glover  could  not  write  his 
name,  the  plaintiff  must  prove  that  the  signature  was  made 
by  the  direction  of  Fred  Glover  in  the  presence  of  at  least 
two  competent  witnesses  present  at  the  same  time,  and  that 
the  attesting  witnesses  subscribed  to  the  writing  in  the 
presence  of  Fred  Glover  and  of  each  other.  (8)  The  Court 
instructs  the  jury  that  the  plaintiff  assignee  cannot  recover 
in  this  case  because  he  has  not  proved  that  he  had  an  in- 
surable interest  in  the  life  of  the  insured,  nor  does  it  so  appear 
anywhere  in  the  evidence  adduced  in  the  whole  case."  In- 
structions numbers  2  and  3,  while  perhaps  propounding  cor- 
rect legal  propositions,  ignore  plaintiff's  theory  of  waiver  and 
the  evidence  thereon,  and  were  for  this  reason  properly  re- 
jected. Instruction  number  4  is  bad  and  was  properly  re- 
jected for  the  reason  that  an  assignment  to  be  valid  requires 
no  such  formality  as  required  by  the  instruction.  Instruction 
number  8  we  think  is  bad  because  it  takes  from  the  jury  the 
question  of  fact,  whether  the  plaintiff  at  the  time  of  the 
assignment  was  a  creditor  of  deceased,  as  to  which  the  plain- 
tiff gave  evidence  to  the  jury. 

Defendant's  instructions  numbers  5  and  6,  alleged  modi- 
fications of  which  are  complained  of,  submitted  defendant's 
theories  of  defense,  and  told  the  jury  that  if  they  found  the 
facts  to  be  as  assumed,  respecting  the  failure  of  the  bene- 
ficiary to  present  proper  proofs  of  death,  and  decedent's 
failure  to  pay  dues,  and  the  alleged  suspension  of  decedent's 
tribe,  etc.,  they  should  find  for  defendant,  unless  they  further 
found  that  defendant  had  waived  compliance  with  these  con- 
ditions of  the  policy  as  stated.  The  complaint  is  that  the 
court  erroneously  modified  these  instructions  by  adding  these 
conditions.  We  do  not  find  In  the  record  that  objection  was 
made  by  defendant  at  the  trial  to  these  modifications.    Indeed 
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there  is  nothing  in  the  record  showing  that  any  modifications 
of  these  instructions  were  made  by  the  court.  So  far  as  the 
record  shows  they  were  given  as  requested  by  the  defendant. 
If  modified  and  given  as.  modified,  as  alleged,  without  objeo- 
tion,  defendant  must  be  presumed  to  have  acquiesced  therein, 
and  it  is  not  now  in  a  position  to  complain  thereof.  More- 
over, they  seem  to  us  to  propound  the  law  correctly,  unless  the 
conditions  attached  should  have  referred  specifically  to  the 
specific  acts  of  waiver  sought  to  be  established  by  the  evidence. 

Lastly,  defendant  complains  that  the  court  denied  its  motion 
to  set  aside  the  verdict  and  award  it  a  new  trial.    This  point 
brings  up  for  consideration  the  entire  merits  of  the  ease  as 
made  by  pleadings  and  proofs,  including  the  alleged  errors 
committed  on  the  trial  of  the  action.     But  we  need  not  re- 
consider the  points  of  error  already  disposed  of.    The  points 
remaining  for  consideration  are,  first,  whether  as  alleged  in 
the  several  grounds  of  defense,  (a)  deceased  at  the  time  of 
his  death,  because  of  his  failure  to  pay  dues,  was  not  in  good 
standing  in  his  tribe,  (b)  whether  his  local  tribe  at  the  time 
of  his  death  had  been  lawfully  suspended,  as  alleged,  and,  (c^ 
whether  sufficient  notice  and  proofs  of  death  were  furnished. 
It  is  conceded  that  Glover  died  on  July  5th,  1912,  and  was 
then  in  arrears  for  his  monthly  dues,  since  April  1,  1912,  and 
that  his  tribe  had  fallen  off  in  membership  below  the  con- 
stitutional limit  of  seven,  and  was  liable  to  suspension  on  that 
ground.    But  it  is  contended  that  notwithstanding  these  con- 
ceded facts,  deceased  had  not  been  in  arrears  for  a  period  of 
six  months,  and  plaintiff  contends  that  his  tribe  had  not  re- 
ceived notice  from  the  Chief  of  Records,  as  provided  by  the 
sixth  section  of  the  endowment  law  of  the  society,  and  that 
deceased  was  not  unfinancial  in  his  tribe  or  order  so  as  to 
deprive  him  or  his  beneficiary  of  the  death  benefits  of  the 
order. 

We  do  not  find  in  the  constitution  or  by-laws  any  provisions 
entitling  a  member  of  the  endowment  department  to  a  grace 
of  six  months  in  which  to  pay  dues.  We  do  find  in  section  5, 
of  article  16,  of  the  constitution  of  the  tribe,  as  distinct  from 
the  constitution  and  by-laws  of  the  principal  order,  that 
*  *  When  a  member  shall  have  been  in  arrears  for  six  Moons,  or 
their  equivalent,  and  has  been  notified  to  pay  the  same,  he 
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shall  be  suspended  by  vote  of  the  Tribe."  It  is  perhaps  to 
this  provision  that  reference  is  made.  We  cannot  interpret 
the  contract  of  insurance  and  the  endowment  law  of  the 
order  to  mean  that  a  member  is  in  good  standing  with  his 
tribe,  according  to  the  terms  of  the  policy,  who  is  in  default 
in  the  payment  of  his  monthly  dues  to  the  endowment  fund, 
and  entitled  to  the  benefits  of  that  fund  while  in  that  con- 
dition. The  constitution  of  the  tribe  provides  for  other  bene- 
fits than  endowment  benefits,  and  as  we  interpret  the  laws  of 
the  society  one  may  continue  to  be  a  member  of  the  tribe 
without  the  benefits  of  the  endowment  fund  to  which  he  is 
in  default.  However,  we  have  no  evidence  as  to  how  these 
provisions  of  the  constitution  and  by-laws  of  the  order  have 
been  interpreted  by  it,  and  we  may  be  in  error. 

But  was  decedent's  tribe  in  a  state  of  suspension  by  the 
Chief  of  Records  at  the  time  of  his  decease,  depriving  him  and 
his  beneficiary  of  the  benefits  of  the  endowment  law?  That 
officer  proved  positively,  and  exhibited  a  copy  of  his  notice, 
dated  June  18,  1912,  mailed  to  the  tribe,  that  he  notified  them 
of  their  arrears  in  the  endowment  fund,  and  that  unless  such 
dues  were  paid  on  or  before  the  28th  instant,  the  tribe  would 
stand  suspended  without  further  notice.  And  he  proved  by 
his  evidence  that  payment  was  not  made  in  accordance  with 
this  notice  and  that  the  records  of  his  office  showed  the  tribe 
suspended  at  the  time  of  decedent's  death.  Three  members  of 
this  tribe  were  introduced  as  witnesses,  who  testified  that 
neither  of  them  had  received  the  notice.  But  that  it  was 
mailed  to  the  order  is  positively  proven  by  the  testimony  of 
the  Great  Chief  of  Records.  The  sixth  section  of  the  endow- 
ment law  relating  to  the  subject,  we  think,  contemplates  the 
mailing  of  the  notice  as  full  compliance  with  the  law,  and  as 
the  tribe  is  the  agent  of  its  members  to  remit  the  dues  when 
paid,  both  members  and  tribe  must  be  presumed  to  have  notice 
of  their  default,  and  the  fact  of  the  receipt  of  the  notice  from 
the  Great  Chief  of  Records  we  do  not  think  is  a  condition 
precedent  to  the  finality  of  the  suspension.  As  we  have  al- 
ready noticed  the  contract  of  insurance  makes  the  records  in 
the  office  of  the  Chief  of  Records  prima  facie  evidence  of  the 
good  standing  not  only  of  the  insured  but  of  his  subordinate 
tribe.     But  it  is  contended  that  the  evidence  shows  that  the 
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Great  Chief  of  Records  received  from  individual  members  of 
the  tribe  dues  up  to  the  quarter  beginning  April  1,  1912,  with 
knowledge  of  the  condition  of  the  tribe,  as  to  numbers,  etc., 
and  that  having  done  so,  deceased  and  others  from  whom 
these  payments  were  received,  were  entitled  to  the  notice 
which  their  tribe  was  entitled  to,  and  could  not  be  deprived 
of  the  benefits  of  their  insurance  without  actual  notice   to 
them.    We  do  not  think  this  is  a  fair  interpretation  of  the 
law  of  the  order.     Besides,  at  the  time  of  receiving  the  re- 
mittance referred  to  the  Great  Chief  of  Records  notified  the 
member  who  remitted  the  money  that  the  members  of  the  tribe 
should  get  together  and  make  one  remittance  for  all,  and 
decrying  the  practice  of  sending  in  the  money  by  piece-meal. 
This  letter  is  dated  May  9th,  1912,  and  discloses  no  knowl- 
edge on  his  part  that  the  tribe  had  fallen  below  the  con- 
stitutional number.     Our  conclusion  is  that  Standing  Rock 
Tribe,  No.  29,  was  in  a  state  of  suspension  at  the  date  of 
decedent 's  death ;  that  decedent  was  in  default  of  payment  of 
his  dues  to  his  tribe,  and  that  unless  this  default  had  in  some 
way  been  waived  by  defendant  the  plaintiff  cannot  recover  on 
the  policy.    As  to  the  defense  of  failure  to  furnish  proof  of 
death,  we  think  the  evidence  clearly  shows  that  proofs  of  some 
kind  were  furnished  on  blanks  provided  by  defendant.    These 
proofs,  whatever  they  may  have  been,  were  evidently  in  pos- 
session of  defendant  at  the  time  of  the  trial,  and  were  not 
introduced  in  evidence  in  support  of  its  defense,  and  we  think 
we  must  assume  that  proofs  satisfactory  to  defendant  were 
furnished,  and  that  this  defense  has  not  been  sustained. 

The  final  question  we  have  then  is,  did  defendant  waive  the 
breaches  of  these  conditions  and  terms  of  the  policy?  The 
only  evidence  tending  to  show  such  waiver,  or  any  waiver  by 
defendant  of  any  of  the  terms  and  conditions  of  the  policy  is 
the  evidence  of  Dr.  Anderson,  who  was  at  the  time  chairman 
of  the  finance  committee,  and  who  swears  that  his  committee 
'  in  a  report  to  the  Great  State  Council  recommended  payment 
of  the  Glover  claim,  and  that  this  report  was  adopted  by  the 
Council  and  the  money  ordered  to  be  paid  to  plaintiff.  The 
jurisdiction  of  this  committee  is  challenged,  reference  being 
made  to  the  provision  of  the  endowment  law,  heretofore  re- 
ferred to,  giving  the  advisory  board  jurisdiction  of  all  matters 
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pertaining  to  the  endowment  bureau,  and  defendant's  conten- 
tion is  that  this  board  had  sole  jurisdiction  of  plaintiff's  claim. 
Neither  the  report  of  this  finance  committee  nor  any  minute 
of  the  action  of  the  Great  State  Council  thereon  are  other- 
wise proven.  The  witness  White,  the  Great  Chief  of  Records, 
and  a  member  of  said  advisory  board,  swears,  that  he  has  no 
knowledge  of  such  report,  or  of  the  action  of  the  Great  State 
Council  thereon,  and  swears  that  even  if  said  finance  com- 
mittee did  make  such  report  it  was  without  effect.  He  con- 
cedes, however,  that  the  Great  State  Council  would  have  juris- 
diction to  order  plaintiff's  claim  paid.  Why  the  minutes  of 
the  State  Council  were  not  produced  to  prove  its  action,  if 
any,  on  this  claim  is  not  explained.  There  is  some  evidence 
tending  to  show  that  minutes  of  its  proceedings  were  kept  by 
the  proper  officer.  If  the  State  Council  in  fact  acted  favor- 
ably on  plaintiff's  claim  and  ordered  it  paid,  under  the  cir- 
cumstances disclosed  in  the  record,  such  action  we  assume 
would  be  valid  and  binding.  But  the  burden  rests  upon  the 
plaintiff  to  show  such  waiver,  and  in  our  opinion  it  has  not 
been  fully  borne  by  him.  The  best  evidence  of  such  action 
has  not  been  produced.  It  rests  solely  upon  the  uncorrobo- 
rated declarations  of  one  witness,  and  he  the  chairman  of  the 
finance  committee.  Where  was  the  report  of  his  committee, 
and  the  minutes  of  the  secretary  of  the  Great  State  Council? 
Why  were  they  not  produced  ?  The  burden  of  full  proof  was 
upon  the  claimant.  3  Cooley's  Briefs  on  the  Law  of  Insur- 
ance, 2773,  et  seq. ;  1  Clement  on  Fire  Insurance,  418 ;  JIutson 
V.  Prudential  Insurance  Co,,  (Ga.)  50  S.  E.  1000;  Stephenson 
V.  Empire  Life  Ins,  Co,,  (Ga.)  76  S.  E.  592. 

We  have  already  responded  to  the  defense  that  plaintiff  as 
assignee  was  not  a  person  having  an  insurable  interest  in  the 
life  of  deceased  so  as  to  entitle  him  to  the  benefit  of  the  policy 
sued  on.  For  the  errors  noted  herein,  we  are  of  opinion  to 
reverse  the  judgment  and  award  the  defendant  a  new  trial. 

Reversed,  and  new  trial  awarded. 
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CHARLESTON. 

Atlantic  Bitulithic  Company  v.  Town  of  Edgewood. 

Submitted  September  1,  1915.    Decided  September  21,  1915. 

1.  Municipal  Corporations — Action  of  Council — Binding  Effect — In^ 

formal  Disaission, 

Informal  discussion  of  a  proposition  at  an  informal  meeting  of 
the  members  of  a  municipal  council,  but  on  which  no  formal  actios 
is  taken  and  no  minute  made,  though  there  was  a  general  under- 
standing as  to  what  should  be  done,  does  not  constitute  mnnieipal 
action  binding  the  municipality,     (p.  633). 

2.  Same — Street  Improvement  Contract — Vdlidiiy. 

The  contract  of  a  municipal  corporation  for  paving  and  improv- 
ing its  streets  and  alleys  is  not  void  as  constituting  a  debt  inhibited 
by  the  constitution  simply  because  the  bonds  authorized  therefor 
have  not  at  the  date  of  the  contract  been  actually  sold  and  the 
proceeds  thereof  covered  into  the  treasury,     (p.  634). 

3.  Same. 

Though  the  estimated  amount  of  work  and  material  called  for  by 
such  contract,  at  the  stipulated  prices  per  square  yard,  for  the 
paving,  and  the  stipulated  prices  per  lineal  foot  for  the  curbing, 
etc.,  aggregates  a  sum  in  exceps  of  such  bonds  and  an  amount 
beyond  the  constitutional  limitation,  yet  the  contract  being  partible, 
and  susceptible  of  execution  to  the  amount  of  such  bonds  and  to  the 
extent  such  municipality  is  permitted  to  become  indebted,  is  void 
only  as  to  the  excess  of  work  and  material  contracted  for,  and  may 
be  so  enforced,     (p.  634). 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  the  Atlantic  Bitulithic  Company  against  the  Town 
of  Edgewood  and  others.  From  decree  for  defendants,  plain- 
tiff appeals. 

Reversed  and  rendered. 

John  J.  Coniff  and  S.  M.  Noyes,  for  appellant. 
Frank  W,  Neshitt  and  CJias,  J.  Schuck,  for  appelleejs. 

Miller,  Judge: 

The  decree  appealed  from,  pronounced  on  bill,  answer  of 
defendants,  and  proofs  taken,  disisolved  the  preliminary  in- 
junction, denied  all  relief,  and  dismissed  the  bill. 

The  sole  relief  sought  was  an  injunction.    The  preliminary 
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injunction,  in  accordance  with  the  prayer  of  the  bill  enjoined 
the  Town  of  Edgewood,  W.  V.  Hoge,  Jr.,  Mayor,  George  E. 
Carenbauer,  recorder,  and  Hoge,  Jr.,  Yeago,  Mossburg,  Sr., 
McNabb,  Blowers  and  Evans,  councilmen,  of  said  town,  '*from 
in  any  manner  interfering  with  the  contract  awarded  to  plain- 
tiff in  this  case  by  the  town  of  Edgewood,  on  the  9th  day  of 
January,  1913,  and  from  in  any  manner  interfering  with  the 
said  plaintiff  proceeding  as  provided  in  said  contract  with  its 
preparations  to  do  said  work  and  from  in  any  manner  inter- 
fering with  the  prosecution  of  said  work  by  the  complainant,, 
and  from  harassing  this  complainant  and  advertising  that  its 
material  to  be  used  in  said  work  at  the  town  of  Edgewood  is 
unfit  for  said  work  or  defective  and  not  serviceable ;  and  from 
passing  resolutions  to  that  effect  in  council  or  in  any  manner 
in  said  council  meetings  voting  or  attempting  to  discredit  the 
work  and  material  of  the  complainant,  or  in  any  manner 
hindering  the  complainant  from  performing  the  contract  with 
the  said  towni  of  Edgewood;  until  the  further  order  of  this 
Court.'' 

The  contract  pleaded  and  referred  to  in  this  order  of  in- 
junction, interference  in  the  execution  of  which  by  the  plain- 
tiff was  charged  against  the  defendants,  as  indicated  in  said 
order  of  injunction,  was  for  furnishing  all  materials  and  per- 
forming all  labor  required  in  the  grading,  paving,  and  setting 
of  curb,  and  all  other  work  incident  thereto,  on  certain 
avenues,  lanes  and  streets,  designated  in  the  contract,  and  in 
accordance  with  certain  lines,  levels,  stakes,  profiles,  plans, 
specifications,  and  instructions  of  the  engineer,  as  therein 
stipulated,  and  which  plans,  etc.,  were  made  a  part  of  the 
contract. 

That  all  preliminary  steps  provided  by  chapter  8,  Acts  1908, 
sections  49c,  et  seq.,  chapter  47,  serial  sections  2456,  et  seq., 
Code  1913,  and  necessary  to  the  entering  into  of  a  valid  con- 
tract, had  been  taken  by  the  council  and  people,  is  not  con- 
troverted. 

The  defenses  interposed  and  mainly  relied  on  in  the 
answers  are:  First,  that  the  said  contract  of  January  9, 
1913,  calling  for  practically  29,365  square  yards  of  paving  at 
$1.87  per  square  yard,  and  for  19,550  lineal  feet  of  curbing 
at  31  cents  per  foot,  and  for  894  lineal  feet  of  rough  curbing 
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at  25  cents  per  foot,  aggregating  $61,196.55,  to  say  nothing  of 
the  extra  concrete  and  gravel  foundation  called  for  by  the 
contract,  totaling,'  according  to  the  contention  and  calculation 
of  defendants,  some  $13,507.90,  creates  a  debt  in  an  amount, 
including  the  net  existing  indebtedness  of  said  town,  far  in 
excess  of  the  constitutional  limitation  of  five  per  centum  of 
the  taxable  value  of  all  property  therein,  after  deducting 
money  on  hand  and  money  that  would  be  available  out  of  the 
levies  for  the  current  year,  and  is  therefore  void. 

Second,  that  assuming  authority  of  the  council,  after  ap- 
proval by  it  of  the  plans,  specifications,  estimates,  grades,  pro- 
files, et«.,  on  file  with  the  recorder  and  engineer,  and  ratifica- 
tion thereof  by  the  vote  of  the  people,  as  provided  by  said  act, 
to  change  the  width  of  the  streets,  alleys  and  lanes,  as  claimed, 
so  as  to  bring  the  contract  price  for  the  whole,  after  applying 
the  proceeds  of  the  $54,000.00  of  bonds  authorized  by  the  vote 
of  the  people,  no  legal  action  of  the  council  had  in  fact  been 
taken  to  so  modify  such  plans  and  specifications  therefor,  as 
approved,  and  that  the  contract  which  the  counsel  had  at- 
tempted to  make  with  plaintiff,  made  said  plans  and  specifica- 
tions without  modification  parts  of  the  contract,  and  if  bind- 
ing, bound  the  parties  to  the  full  performance  thereof,  thereby 
creating  a  debt  beyond  the  amount  limited  by  the  constitution, 
without  having  first  submitted  all  questions  pertaining  thereto 
to  a  vote  of  the  people,  as  provided  by  law,  and  that  for  these 
reasons  also  the  contract  is  void. 

Third,  that  as  the  bonds  authorized  by  the  vote  of  the  peo- 
ple, on  submission  of  the  proposition  to  pave,  curb  and 
otherwise  improve  the  several  streets,  lanes  and  alleys  accord- 
ing to  the  plans  and  specifications  then  on  file  in  the  oflSce 
of  the  recorder  and  in  the  office  of  the  engineer,  had  not  at 
the  time  of  entering  into  the  alleged  contract  been  sold  and 
the  proceeds  thereof  placed  in  the  treasury,  said  contract  in 
law  constituted  a  debt  by  a  contract  binding  the  town,  and 
for  the  amount  called  for  thereby,  and  beyond  the  constitu- 
tional limitation  of  five  per  cent,  of  the  taxable  value  of  the 
property  of  the  town,  not  approved  by  the  vote  of  the  people, 
and  for  these  reasons  was  also  void  and  unenforceable. 

These  propositions,  as  we  understand  them,  comprehend 

the  several  positions  of  counsel  for  the  Town  of  Edgewood. 
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The  first  proposition  ignores  the  issue  and  proposed  sale  of 
the  bouds,  lawfully  authorized,  to  pay  for  said  improvements, 
and  the  special  levies  provided  to  pay  the  principal  and  inter- 
est thereon.  It  is  conceded  that  if  the  proceeds  of  the  bonds 
be  not  considered,  the  total  amount  called  for  by  said  plans, 
specifications  and  estimates  far  exceeds  the  bonds  and  the 
debt  limit ;  and  that  taking  the  bonds  or  the  proceeds  thereof 
into  account,  the  work  called  for  by  the  contract  would  still 
leave  a  balance  due  the  contractor  which  would  constitute  a 
debt  not  authorized,  and  render  the  contract  void  in  toto.  So 
that  if  the  facts  were  as  assumed  we  would  need  go  no  further, 
but  could  stop  and  pronounce  the  contract  void  and  not  bind- 
ing on  the  defendant  corporation.  But  the  facts  are  not  as 
assumed,  and  the  proposition  is  uncontrolling. 

Our  decision  must  turn  mainly  upon  the  correctness  of  the 
second  and  third  propositions.  On  the  second  we  agree  with 
counsel  that  the  informal  consideration  of  the  subject  by 
the  members  of  the  council  at  the  home  of  one  of  them,  but 
at  which  no  formal  action  was  taken,  did  not  constitute  a 
change  or  modification  of  the  plans  and  specifications.  And 
'it  is  doubtful  if  such  a  change  could  be  made  without  a  re- 
submission of  the  proposition  to  the  people.  Such  a  change 
would  require  formal  action  by  the  council.  •  City  of  Sacra- 
mento v.  Kirk,  7  Cal.  419.  A  municipal  body  can  speak  only 
by  its  records  in  such  cases.  Moreover,  no  such  modification 
was  subsequently  carried  into  the  contracts  so  as  to  bind  the 
parties  thereto.  Nor  do  we  think  the  reservation  in  the  pub- 
lished notice  to  bidders,  of  the  right  to  order  the  omission  of 
any  part  or  parts  of  the  work  embraced  in  the  bids,  not  cov- 
ered by  the  contract  subsequently  entered  into,  operated  to 
cut  down  the  amount  contracted  for.  True,  there  is  a  pro- 
vision in  paragraph  sixteen  of  the  contract;  reserving  to  the 
town  the  right  to  make  such  changes  in  the  plans  and  specifica- 
tions as  may  from  time  to  time  appear  necessary,  etc.;  but 
it  is  doubtful  if  this  provision  contemplated  a  change  in  the 
width  of  the  streets  and  alleys,  and  if  so,  it  may  be  further 
doubted  whether  such  a  change  of  the  approved  plans  could 
lawfully  be  made  in  this  way.  But  we  need  not  decide  this 
question,  for  there  has  been  no  lawful  action  of  the  council 
on  that  subject. 
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On  the  third  proposition  we  cannot  agree  with  counsel  for 
the  town.    While  there  are  some  expressions  in  our  decisions 
cited  which  may  seem  to  imply  that  before  a  municipality 
can  lawfully  enter  into  a  contract,  so  as  to  avoid  the  inhibi- 
tion against  the  creating  of  a  debt,  the  money  relied  upon  to 
pay  for  public  improvement  must  be  actually  in  hand,   we 
find  nothing  in  the  constitution  or  statute  requiring  that  the 
bonds  previously  authorized  to  pay  for  the  work  should  be 
actually   sold   and    the   proceeds   actually   covered    into    the 
trea8ur>'.     If  the  bonds  have  been  lawfully  authorized,    we 
think  it  may  be  safely  assumed  with  respect  to  counties  and 
municipalities  that  not  less  than  the  par  value  thereof  will  be 
realized,  and  that  a  contract  may  in  anticipation  of  a  sale 
of  such  bonds  be  lawfullv  entered  into,  without  anv  inf rac- 
tion  of  the  provisions  of  the  constitution  or  statute  Ihw  against 
incurring  debts. 

But  as  it  is  conceded  that  the  total  amount  of  the  work 
called   for   by   the   plans   and   specifications,    at    the   prices 
stipulated  in  the  contract,  exceeds  the  amount  covered  by  the 
bonds  and  other  revenues  available,  the  controlling  question 
presented  is  whether  the  contract  is  one  of  entirety  or  is 
severable  so  as  to  be  enforced  to  the  extent  of  the  work  which 
may  be  done  under  the  contract,  without  exceeding  the  debt 
limit?     The  contract  here  calls  for  an  estimated  amount  of 
paving  and  curbing,  at  a  stipulated  price  per  square  yard, 
and    for    an    estimated    number    of    feet    of   curbing,    at    a 
stipulated  price  per  lineal  foot,  and  for  the  extra  concrete  and 
gravel  foundation  at  a  stipulated  price  per  yard.     The  con- 
tract is,  therefore,  so  far  partible  that  it  can  be  definitely 
determined  by  simple  calculation  when   the  amount  of  the 
work  done  exceeds  the  debt  limit.    Is  the  contract  then  void 
in  toto  and  unenforceable  to  any  amount,  because  the  total 
work  estimated  at  the  stipulated  prices  will  exceed  the  amount 
of  work  for  which  the  defendant  corporation  might  lawfully 
contract?     We  find  abundant  authority  for  the  proposition 
that  where  a  municipal  corporation  enters  into  a  contract  for 
public  improvements  in  excess  of  the  amount  authorized,  the 
contract  is  nevertheless  good  and  enforceable  to  the  limit  of 
the  amount  authorized,  and  void  only  as  to  the  excess.    Among 
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the  authorities  supporting  this  proposition  are  the  following : 
The  School  Town  of  Winamac  v.  Hess,  151  Ind.  229,  239; 
Culbertson  v.  City  of  Fulton,  127  111.  30,  32,  38 ;  Stockdale  v. 
Wayland  Scliool  District,  47  Mich.  226 ;  McPherson  v.  Foster 
Bros.,  43  Iowa  48,  72 ;  Mix  v.  The  People,  72  111.  241,  242 ;  City 
of  Ea^t  St.  Louis  v.  East  St.  Louis  Ga^  L.  &  C.  Co.,  98  111.  415 ; 
Daviess  County  v.  Dickinson,  117  U.  S.  657;  State  ex  rel. 
Strahorn  v.  Blake,  26  Wash.  237. 

Wherefore,  in  view  of  these  authorities,  we  are  of  opinion 
that  plaintiff  is  entitled  to  the  benefits  of  its  contract  and  to 
enforce  the  same,  and  to  perform  the  work  and  labor  and 
furnish  the  material  called  for,  up  to  the  amount  limited  by 
the  bonds  authorized  and  other  available  funds,  but  that  such 
contract  in  so  far  as  it  exceeds  the  amount  so  limited  is  void 
and  unenforceable. 

Our  conclusion,  therefore,  is  to  reverse  the  decree  below,  and 
to  modify  the  preliminary  injunction  in  accordance  with  the 
views  herein  expressed,  and  being  so  modified  to  enter  a  de- 
cree here  perpetuating  the  same. 

Reversed  and  rendered. 


CHARLESTON. 

Plumley  v.  First  National  Bank  of  Hinton  et  als. 
Submitted  September  7,  1915.    Decided  September  21,  1915. 


m 


1.     Subrogation — Equitable  I)ef€n<se — Bights  of  Indorsers  of  Notes. 

To  a  bill  by  a  subi^equent  endorser  on  a  negotiable  note,  who  has 
paid  a  judgment  recovered  on  it,  to  compel  a  prior  endorser  to 
reimburse  him  and  to  obtain  subrogation  to  the  lien  of  the  judgment, 
a  crossbill  setting  up  a  joint  endorsement  by  agreement,  as  the 
basis  of  denial  of  liability  for  more  than  half  of  the  debt,  and  also 
liability  of  the  plaintiff  to  the  defendant  for  one-half  of  another 
note  alleged  to  have  been  jointly  endorsed  by  them  and  paid  by  the 
defendant,  and  praying  adjustment  of  the  equities  so  shown  and  a 
decree  for  reimbursement  to  the  extent  of  the  amount  paid  by  the 
defendant,  in  excess  of  one-half  of  the  aggregate  of  the  two  notes, 
is  proper,     (p.  636). 

76  W.  V». 


636  Plumley  v.  Bank  of  Hinton.       (Sept.  1915. 

2.  Equity— CroM-BiZZ. 

The  relation  of  the  subject  matter  of  a  crosa-bill  to  that  of  the 
original  bill  is  tested,  not  by  the  allegations  of  the  latter,  but  by  its 
subject  matter.  If  the  two  subjects  are  the  same  in  general  char- 
acter;  the  matter  of  the  cross-bill  is  germane,     (p.  63S). 

3.  Bills  and  Xotes — Accommod^iion  Indorsers — Bights  and  Liabili- 

ties. 

Accommodation  endorsers  are  prima  facie  liable  to  one  another  in 
the  inverse  order  of  the  endorsements,  but,  if  tbej  endorse  under 
an  agreement  to  be  equally  liable,  in  case  of  defiault  on  the  part  of 
the  maker,  they  are  treated  as  his  sureties  in  the  adjustment  ot 
ultimate  righfs  and  liabilities  among  themselves,     (p.  638). 

4.  Same — Evidence — Acoommodation  Indorsers — Bights  and  LiabHiiiet 

— Agreement, 

Such  an  agreement  need  not  be  in  writing  nor  formal.  It  maj  be 
inferred  from  facts,  circumstances  and  conduct  attending  the  traos- 
action  and  shown  by  parol  evidence,     (p.  639). 

5.  Payment — Bills  and  Notes — Acceptance  of  New  Note. 

Acceptance  of  a  new  note  from  one  of  the  parties  liable  oo  ooe 
which  has  been  dishonored  and  protested,  under  an  express  under- 
standing and  agreement  that  it  is  given  in  satisfaction  of  the  debt, 
amounts  to  payment  of  the  original  note.     (p.  639). 

Appeal  from  Circuit  Court,  Kanawha  County. 

Suit  by  W.  M.  Plumley,  Jr.,  against  the  First  National 
Bank  of  Hinton  and  others.  C.  C.  Lewis,  Jr.,  filed  a  eross- 
bill.    From  the  decree,  plaintiff  appeals. 

Modified  and  affirmed. 

i?.  Kemp  Morton  and  R,  F.  Dunlap,  for  appellant. 

Payne,  Minor  &  Bouchelle,  for  appellee. 

■ 

POPFENBARGER,    JuDGE : 

Whether  a  set-oflf  to  a  claim  asserted  by  way  of  subrogation, 
in  a  bill  in  equity,  is  proper  matter  for  a  cross-bill,  or,  which 
is  substantially  the  same  thing,  an  answer  in  the  nature  of 
a  cross-bill,  is  one  of  the  principal  questions  raised  by  this 
appeal. 

By  his  bill  Wm.  Plumley  Jr.  claimed  a  right  of  recoverr. 
from  C.  C.  Lewis,  Jr.,  of  the  amount  he  was  compelled  to  pay 
to  satisfy  a  judgment  taken  upon  a  note  for  $3000.00,  made 
by  W.  R.  Miller  to  G.  M,  Griffith,  endorsed  by  Griffith,  the 
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• 
George  M.  GfriflSth  Company,  a  corporation,  C.  C.  Lewis  Jr. 
and  Wm.  Plumley  Jr.,  in  the  order  in  which  they  are  here 
named,  and  discounted  by  the  First  National  Bank  of  Hinton, 
and  subrogation  to  the  benefit  of  the  lien  of  said  judgment  on 
the  real  estate  of  Lewis;  Plumley,  being  the  last  endorser, 
and  prima  facie  entitled  to  look  to  Lewis  for  payment  of  the 
note. 

In  his  cross-bill,  Lewis  claimed  the  endorsements  were,  by 
agreement  of  the  parties,  joint  and  not  several,  and  all  of 
the  others  being  insolvent,  that  Plumley  was  equally  liable 
with  him  for  one-half  of  the  note,  wherefore  he  was  entitled 
to  reimbursement  only  to  the  extent  of  the  other  half  thereof. 
As  the  basis  of  his  prayer  for  aflBrmative  relief,  he  set  up  a 
claim  of  right  to  contribution  from  Plumley,  to  the  extent 
of  one-half  a  note  for  the  sum  of  $5000.00  on  which  he  alleges 
he  and  Plumley  and  other  parties,  who  are  now  insolvent, 
were,  by  mutual  agreement  joint  endorsers  and  which  he  has 
paid.  He  further  alleges,  as  matter  of  connection  and  integra- 
tion of  the  two  transactions,  that  all  of  the  individual  parties 
to  the  two  notes  were  stockholders  of  the  George  M.  Griffith 
Company,  owning  all  of  its  capital  stock,  and  had,  by  means 
of  said  notes,  raised  money  for  its  corporate  purposes  and 
that  the  money  obtained  on  them  had  been  used  for  such 
purposes. 

To  determine  whether  the  new  matter  set  up  by  the  cross- 
bill is  foreign  to  the  subject  matter  of  the  original  bill,  it  is 
necessary  first  to  ascertain  the  nature  and  scope  of  the  cause 
of  action  asserted  by  the  latter.  It  asserts  a  money  demand 
against  the  defendant  which,  standing  alone,  is  cognizable  in 
a  legal  forum,  and  seeks  a  lien  by  subrogation,  to  secure  it, 
and  enforcement  thereof,  the  latter  two  objects  being  of 
equitable  cognizance.  As  there  is  neither  a  judgment  nor  a 
decree  in  favor  of  Plumley,  his  money  demand  is  a  simple 
debt,  subject  to  the  defenses  of  payment  and  set-off.  The 
lien  of  the  judgment  on  the  $3000.00  note  was  one  in  favor  of 
the  bank,  not  Plumley.  He  can  obtain  the  benefit  of  it  only 
by  allegation  and  proof  of  payment  of  the  judgment,  under 
circumstances  rendering  it  equitable  to  permit  him  to  have 
the  benefit  of  that  lien.  Between  him  and  the  defendant,  that 
issue  is  an  open  one,  dependent  upon  the  relation  subsisting 
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• 
between  them.     Any  fact  rendering  it  inequitable  to  allow 

him  to  have  the  benefit  of  the  lien  suffices  to  defeat  his  claim, 
and,  if  the  defendant,  on  a  fair  settlement  owes  him  nothing 
it  would  be  unjust  to  do  so.  In  pajdng  the  judgment,  he 
became  a  simple  contract  creditor  of  the  defendant,  with  right 
to  go  into  equity  to  obtain  the  benefit  of  the  lien,  and  it  is 
manifestly  equitable  and  just  to  allow  the  defendant  the  bene- 
fit of  any  set-off  to  which  he  may  be  entitled.  Though  not 
many  authorities  specifically  so  hold,  all  of  them  assert  the 
principle.  Lewis  v.  Lewis,  92  111.  237 ;  Mathews  v.  Blank,  68 
Ark.  497;  Barney  v.  Grover,  28  Vt.  391;  Coate's  Appeal  7 
W.  &  S.  (Pa.)  99;  Houston's  Appeal,  69  Pa.  St.  485.  They 
are  so  interpreted  in  Fulton  v.  Harrington  and  Dunn,  7 
Houst.  (Del.)  182. 

The  most  vital  part  of  the  cause  of  action  set  up  in  the  bill 
being  a  money  demand,  a  cross-bill  asserting  right  to  a  set- 
off and  praying  a  decree  for  a  balance  claimed  is  clearly 
germane  to  the  bill.  Surely  a  court  of  equitj'-  may  go  as  far 
as  a  court  of  law,  in  the  administration  of  full  and  complete 
justice  between  parties  to  a  cause  of  equitable  cognizance.  The 
limitation  upon  the  right  to  file  a  cross-bill,  founded  upon  the 
nature  of  the  cross-claim,  requiring  it  to  be  germane,  does 
not  limit  the  relief  obtainable  upon  it  to  the  allegations  of 
the  original  bill.  For  the  purposes  of  the  test  of  kinship, 
the  subject  matter  of  the  bill,  not  its  mere  allegations,  de- 
termines its  scope.  Under  a  limitation  so  broad  as  the  one 
asserted  by  the  appellant,  there  could  be  no  admissible  new 
matter  for  a  cross-bill.  Equity  but  follows  the  law  in  admit- 
ting the  defense  of  set-off  to  a  demand  properly  asserted  in 
a  court  of  equity,  and  the  prayer  for  subrogation  confers 
equity  jurisdiction.  Having  jurisdiction  for  one  purpose, 
equity  will  do  complete  justice  between  the  parties. 

Though  the  evidence  on  the  issue  as  to  whether  the  money 
procured  on  the  notes  was  used  for  corporate  purposes  is 
slightly  conflicting,  it  sustains  the  court's  aflSrmative  finding- 
There  is  not  sufficient  evidence  to  the  contrary  to  warrant 
disturbance  thereof.  As  to  the  character  of  the  endorsements, 
whether  several  or  joint,  the  trial  court's  finding  stands  ui 
the  same  situation.  All  <5f  the  individual  endorsers  were 
stockholders  and  indirectly  beneficiaries  of  the  loans.    Though 
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Plumley  was  not  an  original  subscriber  to  the  stock,  and,  for 
some  time  prior  to  the  endorsements,  held  liis  shares  only  con- 
ditionally, it  is  fairly  clear  that  he  was  a  stockholder,  when 
the  notes  were  endorsed  by  him.  His  motive  in  taking  the 
stock  is  immaterial.  This  circumstance  aids  the  testimony  of 
Lewis  and  Griffith,  tending  strongly  to  prove  agreements  to 
endorse  jointly.  Lewis  swears  he  would  not  endorse,  unless 
the  others  would.  Griffith  says  he  so  advised  all  the  others 
before  they  endorsed.  Garnett,  then  cashier  of  the  bank,  says 
Plumley  endorsed  the  $3000.00  note,  as  a  volunteer,  on  the 
refusal  of  the  bank  to  take  it,  in  the  condition  in  which  it  was 
presented,  but  this  is  inconsistent  with  the  testimony  of 
Griffith,  showing  Plumley  had  agreed  to  endorse  it,  with 
knowledge  of  Lewis'  refusal  to  go  on  it,  without  him. 

That  the  agreements  for  joint  endorsements  were  not 
formal,  or,  in  so  many  words,  is  immaterial.  They  could  be 
inferred  from  the  facts  and  circumstances  found  by  the  court. 
Eey  v.  Simpson,  22  How.  (U.  S.)  341,  349 ;  Pitkin  v.  Flanagan, 
23  Vt.  160;  Flint  v.  Day,  9  Vt.  343.  From  facts  similar  in 
character,  but  less  potent,  the  jury  found  such  an  agreement, 
in  Hagerthy  v.  Phillips,  83  Me.  336,  and  the  court  refused  to 
set  the  verdict  aside. 

The  Kanawha  National  Bank  which  discounted  the  $5000.00 

» 

note  has  not  as  yet  received  in  cash  the  full  amount  thereof. 
Lewis  has  paid  $2800.00  in  money  on  account  of  it  and  given 
the  bank  his  individual  note  for  the  remaining  $2200.00. 
After  maturity,  default  and  protest,  the  note  was  handed  to 
the  bank's  attorney  who  later  made  some  arrangement  with 
Lewis  which  his  client  accepted.  The  cashier,  says  the 
attorney  kept  it  possibly  for  several  weeks  **and  came  back 
and  said,  he  had  made  arrangements  with  Mr.  Lewis  to  take 
his  note  in  lieu  thereof,  which  we  accepted,  and  my  recollection 
is  that  this  note  (the  old  one)  was  to  be  left  as  collateral 
until  the  note  was  paid.''  He  also  says  he  later  found  it  in 
the  bank's  files,  upon  an  inquiry  for  it  by  Lewis,  and  loaned 
it  to  him.  Lewis  swears  positively  he  has  paid  the  note, 
without  stating  the  manner  of  payment,  and  has  produced  and 
filed  it.  The  cashier's  testimony  as  to  the  disposition  of  the 
old  note,  saying  it  is  his  recollection  that  it  *'was  to  be  left 
as  collateral,"  not  that  it  was  in  fact  so  left  falls  short  of  a 
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positive  statement.  Its  presence  in  the  files  at  a  later  date  i» 
a  circumstance  tending  to  show  it  was,  but  only  by  inference. 
Nor  does  he  say  application  for  a  loan  of  it  was  made.  He 
was  applied  to  for  information  as  to  whether  he  had  it.  Find- 
ing it  in  the  files,  he  says  he  loaned  it,  for  a  purpose  unknown 
to  him.  He  does  not  say  specifically  that  Lewis  accepted  or 
received  it  as  a  loan.  This  evidence  falls  short  of  an  express 
Agreement  upon  the  terms  or  character  of  the  delivery.  Lewis 
may  have  intended  to  demand  it  as  his  own  property.  Such 
inferences  as  arise  against  him  are  met  and  rebutted  by  his 
possession  of  the  note  and  his  positive  declaration  of  pay- 
ment. His  own  note  expressly  given  and  accepted  as  payment 
would  amount  to  it  in  law.  Thompson  v.  Percival,  5  B.  &  A. 
934;  5  Rob.  Ft,;  Mason  v.  Wickerskam,  4  W.  &  S.  (Pa.)  100; 
OlipJiant  V.  Church  et  al,,  7  Harris  (Pa.)  318;  Feamsfer  v. 
Withrow,  12  W.  Va.  611,  648.  Nothing  is  perceived  in  this 
state  of  the  evidence,  warranting  disturbance  of  the  finding 
of  payment. 

An  error  in  the  decree  as  to  the  amount  thereof  renders  a 
correction  necessary.  The  amount  paid  by  Plumlej',  with  its 
interest  to  the  date  of  the  decree,  was  $3830.36.  The  court 
erroneously  fixed  it  at  $3453.55  and  the  calculation  made  on 
that  basis  allows  Lewis  too  much  mone.v,  as  for  overpayment 
It  should  be  $2007.32  instead  of  $2185.73.  The  decree  will  be 
so  modified  as  to  correct  this  error  and,  as  so  modified,  it  will 
be  affirmed,  with  costs  to  the  appellee.  If  this  matter  had 
been  brought  to  the  attention  of  the  court  below,  the  correct 
amount  would  have  been  inserted  in  the  decree.  And  likely 
the  error  could  have  been  corrected  in  the  lower  court,  bv 
motion,  as  a  clerical  one. 

Modified  and  affirmed. 
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CHARLESTON. 

Byer,  Admrx.,  v.  Paint  Creek  Collieries  Co. 

and 
Montgomery,  Admrx.,  v.  Paint  Creek  Collieries  Co. 

Submitted  September  7,  1915.    Decided  September  21,  1915. 

Dismissal  and  Nonsuit — Executors  and  Administrators — Action  by  Ad- 
minisirairix — Declaration, 

A  declaration  in  an  action  by  an  administratrix  for  wrongful  death,  which 
fails  to  aver  the  due  appointment  and  qualification  of  the  plaintiff  as 
Administratrix,  is  insufficient  on  demurrer,  and  judgment-  or  dismissal 
and  nil  capiat  is  warranted  if  the  plaintiff  declines  to  amend  in  that 
particular. 

Error  to  Circuit  Court,  Kanawha  County. 

Two  actions,  one  by  Zetta  Byer,  administratrix,  etc.,  the 
other  by  Victoria  Montgomery,  administratrix,  etc.,  both 
against  Paint  Creek  Collieries  Company.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error. 

Affirmed, 

A.  M.  Belcher  and  W,  R.  Bennett,  for  plaintiffs  in  error. 

H,  /?.  Van  Deusen  and  Davis,  Davis  &  Hall,  tor  defendant 
in  error. 

Robinson,  President: 

These  two  actions  are  alike  and  may  be  considered  to- 
gether. They  are  actions  in  trespass  on  the  case,  for  the 
recovery  of  damages  for  deaths  by  alleged  negligence  in  the 
operation  of  a  coal  mine.  Demurrers  to  the  declarations  were 
sustained  by  the  trial  court,  and,  the  plaintiffs  declining  to 
amend,  judgments  of  dismissal  and  nil  capiat  were  entered. 

In  each  case  the  declaration  contained  no  averment  of  the 
appointment  and  qualification  of  the  plaintiff  as  adminis- 
tratrix. Therefore,  the  demurrers  were  rightly  sustained. 
Austin  V.  Calloway,  73  W.  Va.  231 ;  Perry  v.  New  River  Coal 
Co.,  74  W.  Va.  122.    Plaintiffs  having  declined  to  amend  by 

averring  their  appointment  and  qualification,  the  judgments 
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of  dismissal  and  nil  capiat  were  warranted,  even  if  the  deda- 
^•ations  were  suflBcient  in  other  particulars. 

It  is  said  on  behalf  of  plaintiffs  that  the  insufficiency  we 
have  mentioned  was  not  suggested  on  the  consideration  of  the 
demurrers.  That  may  be.  We  can  only  speak  by  the  record. 
It  shows  in  each  case  a  demurrer  to  a  declaration  bad  in  not 
averring  the  appointment  and  qualification  of  the  plaintiflE 
as  administratrix.  The  demurrers  raised  the  point.  Pre- 
sumptively at  least,  the  court  considered  it.  The  demurrers 
were  general,  challenging  every  insuflSciency.  The  declina- 
tions to  amend  must  be  considered  quite  as  broad. 

Orders  will  be  entered  ai5Brming  the  judgments. 

Affirmed. 


CHARLESTON. 

AVERILL  V.  BOYER. 

Submitted  September  7,  1915.     Decided  September  28,  1915. 

« 

1.  Damages — Pleading — Ad  Damnum  Clame — Surplusage. 

Where  the  ad  damnum  clause  prescribes  a  true  and  false  measure 
of  damages,  the  latter  will  be  treated  as  surplusage,     (p.  643). 

2.  Fraud — Evidence  of  Preliminary  Negotiations — AdmifHbUiiff. 

In  an  action  for  fraud  and  deceit  practiced  in  the  exchange  of 
real  estate  consummated   by   deeds,  evidence  of  preliminary  nego- 
tiations is  admissible  to  show  the  inducement   for   such   exchange,^ 
though  the  agreement  therefore  is  verbal,     (p.  644). 

3.  Same — Measure  of  Damages. 

In  such  action,  the  measure  of  damages  is  the  difference  in  values 
between  the  lot  as  represented  and  as  fraudulently  conveyed  by  the 
deed  delivered,  plaitniff  not  electing  to  rescind,     (p.  646). 

Error  to  Circuit  Court,  Kanawha  County. 
Action  by  Mary  J.  Averill  against  Lulu  D.  Boyer.    Judg- 
ment for  plaintiflP,  and  defendant  brings  error. 

Affirmed. 

J.  W.  Kennedy  and  Murray  Briggs,  for  plaintiff  in  error. 
Linn  &  Byrne,  for  defendant  in  error. 
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Lynch,  Judge.: 

Plaintiff  and  defendant,  severally  owning  real  estate  in 
Kanawha  county,  began  negotiations  in  August,  1906,  for  on 
exchange  of  properties;  Mrs.  Averill's  being  a  tract  of  63 
acres  located  along  the  Kanawha  river  above  Charleston,  Mrs. 
Boyer 's  consisting  of  lots  in  Charleston,  one  of  them  fronting 
on  Morris  street  near  its  junction  with  Baines  street.  The 
negotiations  were  finally  consummated  by  an  exchange  of 
deeds  ^lay  25,  1907.  Claiming  defendant  fraudulently  and 
deceitfully  included  in  her  deed  part  only  of  the  Morris  street 
lot,  though  pretending  to  convey  all  of  it  pursuant  to  the 
final  agreement,  plaintiff  brought  trespass  on  the  case  for 
damages,  and  recovered  a  verdict  and  judgment  for  $1136. 
This  judgment  defendant  asks  us  to  reverse  on  writ  of  error, 
for  various  reasons  assigned  by  her. 

The  first  assignment  relat<?8  to  the  court's  action  on  the 
demurrer  of  defendant,  whereby  she  challenged  the  suf- 
ficiency of  the  declaration.  Stating  in  detail,  as  it  does,  the 
different  parleys  had  by  the  parties  or  their  representatives 
culminating  in  the  final  agreement,  and  describing  the  Morris 
street  lot  as  **  fronting  40  feet  on  Morris  street,  running  back 
by  parallel  lines  a  distance  of  about  115  feet,  and  known  as 
the  Hewes  lot"f  and  compliance  by  plaintiff  by  the  execution 
and  delivery  of  her  deed  and  acceptance  of  the  same  by  de- 
fendant, together  with  possession  of  the  land  conveyed,  the 
declaration  then  charges  that  **  defendant,  professing  to  be 
acting  in  good  faith  and  carrying  out  the  agreement  aforesaid 
on  her  part  as  modified  as  aforesaid  and  to  be  conveying  the 
whole  of  the  property  on  IMorris  street  which  she  had  so 
agreed  to  convey,  executed  and  acknowledged  in  due  form  by 
herself  and  her  husband  and  delivered  to  the  plaintiff  two 
deeds,  each  dated  February  26,  1907,  one  conveying  to  the 
plaintiff  the  aforesaid  lot  on  Caroline  street  and  the  other 
conveying  a  part  of  the  said  lot  on  Morris  street,  fowit,  40 
feet  fronting  on  ^Morris  street  and  running  back  by  parallel 
lines  80  feet,  leaving  out  of  the  said  conveyance,  as  she  the 
defendant  well  knew,  a  part  of  the  said  Morris  street  lot  at 
the  rear  thereof,  towit,  40  feet  by  35  feet,  the  said  defendant 
then  and  there  falsely  and  deceitfully  contriving  and  intend- 
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ing  to  deceive  and  impose  upon  the  plaintiff  and  to  cause  her 
to  believe  that  the  said  last  named  deed  conveyed  to  her  the 
whole  of  the  said  Morris  street  lot,  then  and  there  falsely  and 
deceitfully  and  fraudulently  represented  to  the  plaintiff  that 
the  said  last  named  deed  conveyed  the  said  Morris  street  lot, 
according  to  the  boundaries  thereof  first  herein  above  set 
forth;  and,  so  believing  and  being  thus  imposed  upon,  the 
plaintiff  was  induced  to  accept,  and  did  accept,  the  said  two 
deeds,  and  cause  the  same  to  be  admitted  to  record,  and  that 
she  was  at  the  time,  and  for  a  long  time  thereafter,  towit, 

till  the day  of ,  1908,  wholly  ignorant  of  the 

fact  that  she  had  been  deceived  and  defrauded  as  aforesaid". 
Though  in  other  particulars  the  declaration  is  charged  to  be 
insuflScient,  the  only  objection  argued  and  apparently  deemed 
material  relates  to  th^  ad  damnum  clause,  whereby  plaintiff 
avers  that  **by  reason  of  the  premises  she  has  been  fraudu- 
lently deprived  of  the  rear  end  aforesaid  of  the  said  Morris 
street  lot,  of  great  value,  towit,  of  the  value  of  $2500,  and 
has  sustained  great  damage,  towit,  $2500,  and  therefore  she 
sues".  The  criticism  directed  by  defendant  against  this  clause 
of  the  declaration  is  that  it  prescribes  a  fallacious  measure  of 
damages,  in  that  the  damages  are  based  on  a  comparison  of 
the  value  of  the  part  of  the  lot  conveyed  by  the  deed  with 
the  value  of  the  lot  if  it  had  been  conveyed -as  represented. 
But  whether  the  declaration  is  demurrable  because  it  pre- 
scribes an  erroneous  admeasurement  of  damages  need  not 
now  be  determined.  For,  while  it  charged  deprivation  of  the 
rear  end  of  the  lot,  of  great  value,  it  also  charged  that,  by 
reason  of  the  fraud  and  deceit  practiced  by  defendant,  plain- 
tiff has  sustained  great  damage,  wherefore  she  mes.  So  that, 
if  the  clause  prescribed  two  inconsistent  standards  for  the 
computation  of  damages,  one  correct,  the  other  fallacious,  the 
latter  properly  may  be  treated  as  surplusage.  The  demurrer 
was  therefore  properly  overruled. 

By  the  second  assignment,  defendant  presents  for  con- 
sideration a  challenge  of  all  the  evidence  introduced  by 
plaintiff,  on  the  theory  that,  as  the  declaration  limited  the 
fraud  and  deceit  practiced  by  defendant  to  the  actual  ex- 
change of  deeds,  proofs  of  parleys  pending  the  preliminary 
negotiations  should  not  have  been  admitted  over  objection  by 
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defendant,  and,  being  so  admitted,  ought  to  have  been  ex- 
cluded upon  her  motion,  duly  made  and  denied.  This  ob- 
jection vitally  affects  the  very  foundation  on  which  rests  the 
judgment  rendered  in  this  case,  and  finds  support,  if  any,  on 
the  averments  in  the  declaration  already  quoted  at  length, 
which,  according  to  defendant's  construction,  limit  the  fraud 
and  deceit  charged,  if  any,  to  the  moment  the  deeds  were 
interchanged.  This  contention,  however,  ignores  allegations 
of  preceding  negotiations  between  the  parties  culminating  in 
and  consummated  by  such  exchange.  The  gist  of  the  complaint 
was  that,  although  defendant  represented  the  dimensions  of 
the  Morris  street  lot  as  40  by  115  feet  and  agreed  to  convey 
to  plaintiff  a  lot  having  these  dimensions,  she  thereafter, 
fraudulently  contriving  and  intending  to  deceive  the  plaintiff 
and  to  cause  her  to  believe  the  deed  conveyed  the  whole  of 
said  lot  according  to  the  boundaries  averred,  falsely  repre- 
sented that  the  conveyance  did  include  the  lot  according  to 
such  boundaries,  and,  so  believing  and  being  thus  imposed 
upon,  plaintiff  was  induced  to  accept  the  deed.  The  sanction 
of  an  argument  limiting  proof  to  the  final  stage  or  conclusion 
of  a  fraudulent  transaction,  regardless  of  the  previous  nego- 
tiations of  which  that  transaction  was  the  fruitioli,  would 
operate  as  an  elimination  of  the  substance  and  substitution  in 
its  stead  of  a  mere  shadow.  Properly  constinied,  the  declara- 
tion authorized  proof  of  the  transaction  from  the  inception 
to  the  final  consummation  of  it. 

Nor  is  there  more  merit  in  the  further  contention  that,  as 
the  transaction  involved  real  estate,  the  contract,  being  verbal 
and  therefore  void  under  the  statute  of  frauds,  can  not  be 
made  the  basis  of  a  recoverv  in  this  action.  This  conten- 
tion  effectually  would  operate  as  a  denial  of  the  right  to 
demand  damages  after  the  execution  and  delivery  of  the  deed, 
however  fraudulent  and  deceitful  may  have  been  the  pre- 
ceding negotiations  if  verbal,  though  such  deed  effectuates  the 
fraud  practiced  by  either  party  upon  the  other.  The  mere 
statement  of  the  argument  refutes  it.  Surely,  such  is  not  the 
law.  Plaintiff  does  not  seek  enforcement  of  the  verbal  con- 
tract. She  seeks  compensation  for  the  loss  sustained  by 
reason  of  defendant's  fraud  in  withholding  part  of  the  lot 
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while  pretending  to  convey  all  of  it  pursuant  to  the  agree- 
ment  entered  into  between  them. 

Again,  recurring  to  the  question  of  the  proper  measure- 
ment of  damages  in  a  case  of  this  character,  defendant  in- 
sists that  if  the  lots  conveyed  to  plaintiff  were  equal  in  value 
to  the  land  conveyed  by  her  she  has  suffered  no  loss,  even  if 
it  be  true,  as  claimed  by  her,  defendant  did  not  include  in 
her  deed  the  strip  located  at  the  rear  of  the  Morris  street  lot. 
To  support  this  proposition,  defendant  cites  George  v.  Hesse, 
100  Tex.  44 ;  Rockefeller  v.  Merrett,  40  U.  S.  666 ;  Smith  v. 
Bolles,  13  U.  S.  125;  Sigafus  v.  Porter,  179  U.  S.  116 ;  Reynolds 
v.  Franklin,  44  Minn.  30.  These  citations  seem  so  to  hold. 
But  the  doctrine  promulgated  by  them  is  decidedly  against 
the  preponderant  weight  of  authority  generally  to  the  effect 
that,  in  cases  of  this  character,  the  true  measure  of  damages 
is  the  difference  between  the  real  value  of  the  property  re- 
ceived and  what  it  would  have  been  worth  had  it  included  the 
entire  quantity  represented.  Stroup  v.  Hewit,  90  Kan.  200; 
Speed  v.  Hollingsworth,  54  Kan.  436;  14  Am.  &  Eng.  Enc. 
Law  182;  Morse  v.  Hutchins,  102  Mass.  440;  Nysewander  v. 
Loivman,  124  Ind.  584;  Herfnt  v.  Cramer,  7  Col.  483;  Hechf 
V.  Metzler,  14  Utah  408;  Ward  v.  Reynolds,  32  Ala.  384 
Barbour  v.  Flick,  126  Cal.  628;  Drew  v.  Bell,  62  111.  164 
Likes  v.  Baer,  8  la.  368;  Vaupel  v.  MulhaU,  141  la.  365 
Boyce  v.  Gingrich,  154  Mo.  App.  198 ;  Bunther  v.  Ullrich,  82 
Wis.  222 ;  Page  v.  Johnston,  205  Mass.  274. 

While  one  line  of  authorities  saves  the  purchaser  from  loss, 
the  other  gives  him  the  benefit  of  his  bargain,  whether  it  arises 
out  of  a  contract  of  purchase  or  out  of  an  exchange  of  prop- 
erties. As  stated  in  20  Cyc.  132:  *'It  has  frequently  been 
laid  down  that,  in  an  action  based  on  fraud  and  deceit  in  the 
sale  or  exchange  of  property,  if  plaintiff  retains  the  title 
and  does  not  offer  to  rescind,  the  measure  of  damages  is  the 
difference  between  the  actual  value  of  the  property  at  the  time 
of  the  sale  or  exchange  and  what  it  would  have  been  worth, 
had  it  been  as  represented,  or  what  its  value  was  represented 
to  be;  and  that  this  measure  of  damages  applies  without  re- 
gard to  the  price  paid  or  the  property  given  in  exchange  by 
the  party  defrauded ;  for  it  can  not  always  be  said  that  plain- 
tiff has  suffered  no  injury  because  the  bargain  induced  hy 
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the  fraud  was  not  a  bad  one  and  he  has  received  the  worth 
of  his  money.  Plaintiff  *s  right  of  recovery  is  determined  by 
the  position  which  he  would  have  occupied  had  there  been  nq 
fraud,  and  he  is  entitled  to  the  benefit  of  his  bargain  on  this 
basis*'.  To  show  the  generality  of  the  doctrine  stated  in  the 
text  quoted,  the  author  cites  numerous  cases  from  many  states, 
including  Alabama,  Connecticut,  Georgia,  Illinois,  Iowa, 
Maine,  Maryland,  Massachusetts,  Michigan,  New  Hampshire, 
New  Jersey,  New  York,  Ohio,  Pennsylvania,  Vermont  and 
Wisconsin.  So,  in  an  Indiana  case,  where  the  vendor  to  in- 
duce a  sale  represented  that  on  the  land  was  a  house  of  certain 
dimensions  and  description,  the  measure  of  damages  for  lack 
of  such  house,  in  an  action  based  on  such  false  representation, 
was  held  to  be  the  amount  of  the  difference  in  value  of  the 
land  with  and  without  such  a  house  at  the  time  of  sale,  and 
not  the  amount  to  be  expended  in  the  construction  of  one  like 
it.  Sangster  v.  Pratlier,  34  Ind.  504.  Such,  as  we  conceive, 
is  the  more  sound  and  just  doctrine,  and  not  that  for  which 
defendant  contends. 

Again,  defendant  seeks  reversal  upon  the  ground  that  the 
evidence  does  not  warrant  rendition  of  any  judgment  against 
her.  While  this  contention  has  some  merit,  it  can  not  reason- 
ably be  held  that,  though  somewhat  meager,  the  evidence  was 
wholly  insufficient  to  sustain  the  verdict  and  judgment.  The 
illness  of  Mrs.  Averill  prevented  her  from  seeing  the  Morris 
street  lot  prior  to  the  execution  and  delivery  of  the  deed. 
Harless,  her  brother-in-law,  conducted  the  negotiations  leading: 
up  to  the  exchange  of  deeds  for  the  properties.  But  she  waff 
present  when  the  verbal  agreement  for  the  exchange  was  con- 
cluded, and  then  heard  the  representations  by  defendant  as-, 
to  the  lot  dimensions  and  the  inclusion  therein  of  certain  out- 
buildings and  small  fruit  trees  located  on  that  portion  not 
included  in  the  deed  as  delivered.  These  buildings,  as  appears 
from  the  evidence,  were  within  the  lot  depth  as  extended  back 
115  feet  from  Morris  street.  This  ground,  with  the  buildings 
thereon,  then  was,  arid,  so  far  as  otherwise  appears,  still  is, 
owned  by  defendant.  The  substantial  question  presented  by 
the  pleadings  and  proof,  and  upon  which  plaintiff  predicates 
her  right  of  recovery,  is,  did  defendant  represent  the  dimen- 
sions of  the  Morris  street  lot,  expressly  or  in  effect,  to  be  40 
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by  115  feet?  Mrs.  Averill,  Mrs.  Calvert,  plaintiff's  daughter, 
and  Harless  agree  in  testifying  that  defendant  stated  the  lot 
agreed  on  in  the  exchange  included  the  buildings  standing  on 
that  part  of  it  not  included  in  the  Boyer  deed,  and  was 
bounded  on  its  rear  end  by  a  fence  then  existing  and  running 
parallel  with  and  115  feet  from  Morris  street.  To  this  testi- 
mony is  opposed  that  of  Mrs.  Boyer.  She  stated  that  she 
pointed  out  to  Harless  the  side  line  of  a  lot  adjoining  the 
Morris  street  lot  in  the  rear  (owned  by  her)  and  fronting  on 
Baines  street  (the  streets  and  lots  being  at  right  angles)  as 
the  rear  line  of  the  Morris  street  lot,  near  which  also  stood 
a  small  building,  a  tree  and  grape  arbor.  But,  though  asked 
the  direct  question  whether  she  did  in  fact  represent  to  Mrs. 
Averill  and  Harless  the  dimensions  of  the  lot  to  be  conveyed 
by  her  as  40  by  115  feet,  her  only  reply  was  that  she  told 
both  of  them  the  lot  was  a  small  one,  to  which  they  replied 
**They  didn't  care  if  it  was,  that  they  wanted  a  nice  house, 
and  they  would  never  want  a  garden,  and  didn't  care  any- 
thing about  the  lot;  the  house  was  what  they  wanted". 

Nor  is  Mrs.  Averill's  statement,  as  a  witness,  that  she  did 
not  read  or  hear  read  the  deed  for  the  lot,  when  delivered  to 
her,  denied  by  any  witness,  except  indirectly  by  Woodroe, 
the  attorney  who  wrote  it,  who  testified  that  when  at  the 
home  of  Mrs.  Boyer,  where' he  was  summoned  for  the  purpose 
of  preparing  the  papers,  he  made  a  sketch  of  the  lot  and 
stenographic  notes  of  its  description  as  agreed  on  by  the 
parties  then  present  (Harless  and  Mrs.  Averill  being  among 
the  number),  which  he  said  he  then  read  to  them  and  to 
which  no  objection  was  made,  and  that  thereafter  he  pre- 
pared the  deed  in  accordance  with  the  sketch  and  notes  so 
made.  Nor  is  Mrs.  Averill's  statement  that  she  did  not  read 
or  hear  read  the  deeds  when  taken  by  Woodroe  to  defend- 
ant's residence,  or  afterwards,  denied  by  him  or  any  other 
witness,  although  he  did  testify  that  he  read  it  when  delivered 
some  months  later  in  the  presence  of  the  parties  to  the  deed 
and  Mrs.  Averill 's  son  and  daughter,  Woodroe  having  had 
it  in  his  possession  in  the  meantime  with  the  consent  of  all 
the  interested  parties.  There  is  some  proof,  however,  to  the 
effect  that  the  son  of  the  plaintiff,  then  present,  after  read- 
ing the  deed,  informed  his  mother  it  was  according  to  the 

76  w.  v». 


Sept.  1915.]  Moore  v.  Gas  Company.  649 

contract.     She  testified  that  she  could  not  read  except  with 
great  difficulty,  because  of  lack  of  education. 

But  any  doubt  arising  upon  the  testimony,  so  far  as  it  is 
apparently  contradictory,  the  jury  resolved  in  favor  of  the 
plaintiff ;  and  it  can  not  reasonably  be  said  their  finding  was 
palpably  wrong  or  against  the  plain  preponderance  of  the 
proof,  or  that  it  was  insufiicient  to  support  the  verdict  and 
the  judgment  thereon  rendered.  It  was  within  the  province 
of  the  jury  to  weigh  the  proof  and  draw  its  own  conclusion; 
and,  having  performed  that  duty,  this  court  can  not  interfere 
unless  the  finding  was  manifestly  erroneous. 

Finally,  defendant  complains  of  instructions  given  at  the 
request  of  plaintiff,  and  instructions  requested  by  defendant 
and  refused.  Those  given  seem  to  state  correct  principles  of 
law  applicable  to  the  facts  in  issue,  and,  therefore,  were  un- 
objectionable. Those  refused,  if  given,  would  have  conflicted 
directly  with  what  has  been  said  herein  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict  and  judgment  thereon, 
and  as  to  the  admissibility  of  evidence*  regarding  the  negotia- 
tions of  the  parties  resulting  in  the  exchange  of  properties. 

Finding  no  reversible  error,  our  conclusion  is  to  affirm  the 
judgment ;  and  such  will  be  the  order  entered  here. 

Affirmed, 


CHARLESTON. 

Moore  et  ail,  v.  Hope  Natural  Gas  Co. 
Submitted  September  14,  1915.    Decided  September  28,  1915. 

1.     Easements — Confirudion  of  Grant — Oil  and  Gas  Pipe  Line — He- 
pairs — Damafjes. 

The  grant  of  an  easement  **to  lay,  maintain,  operate  and  remove*' 
an  oil  and  gas  pipe  line,  the  grantee  to  pay  all  damages  ''to  crops 
and  fences'',  authorizes  an  entry  on  the  right  of  way  to  make 
repairs,  and  superadds  no  other  liability  except  for  injuries  result- 
ing from  the  negligent  or  wanton  exercise  of  the  right  thereby  con- 
ferred,    (p.  6.")1). 
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2.  Same — Evidence — Grant  of  Ea^emeni. 

Such  grant  is  competent  evidence  of  the  lawfulness  of  an  entrv 
thereunder,  and,  when  tendered,  should  be  admitted,     (p.  6ol). 

3.  Accord  and  Satisfaction — Belease — Beceipt — Easement, 

A  receipt  by  the  grantor  of  such  easement,  acknowledging  pay- 
ment *'in  full  for  all  damages  on  any  and  every  account  caused  by 
or  arising  from  laying,  maintaining  and  operating''  such  pipe  line, 
while  owner  of  the  servient  land,  the  terms  thereof,  when  properly 
construed,  not  necessarily  comprehending  subsequent  injuries,  does 
not  operate  as  a  release,  or  accord  and  satisfaction,  barring  him  or 
his  vendees  from  recovery  for  such  injuries,     (p.  651). 

4.  Easements — Grant  of  Easement — Construction — ** Crops". 

The  term  ** crops'',  used  in  such  grant  providing  payment  for 
injuries  thereto,  will,  nothing  appearing  therein  to  the  contrary,  be 
given  its  usual  and  ordinary  meaning  as  comprehending  only  such 
products  of  the  soil  as  are  annually  planted,  severed  and  saved  by 
manual  labor,  as  cereals,  vegetables,  grass  maturing  for  harvest  or 
harvested,  etc.,  but  not  grass  on  lands  used  for  pasturage,     (p.  655). 

5.  Damages — Fences — Measure  of  Damages. 

Damages  to  crops,  as  so  defined,  is  measured  by  their  market 
value  at  the  time  and  place  of  injury,  and  to  fences,  when  readily 
repairable,  is  measured  by  the  cost  of  material  and  labor,  which  will, 
when  properly  applied,  restore  the  premises  to  their  condition  before 
the  interference,     (p.  655). 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  J.  F.  Moore  and  others  against  the  Hope  Natural 
Gas  Company.  Judgment  for  plaintiffs,  and  defendant  brings 
error. 

lieversedy  and  new  trial  awarded. 

A.  B.  Fleming,  Charles  Powell,  and  Kemble  White,  for 
plaintiff  in  error. 

Lynch,  Judge: 

By  a  sealed  instrument  dated  July  15,  1907,  duly  recorded 
Leonard  Moore,  for  a  valuable  consideration  paid,  granted 
defendant,  Hope  Natural  Gas  Company,  an  easement  over 
certain  lands  owned  by  him  in  Wetzel  county,  **to  lay,  main- 
tain, operate  and  remove  a  pipe  line  for  the  transportation 
of  oil  and  gas"  from  the  place  of  production  to  market, 
'*with  the  right  of  ingress  and  egress  to  and  from  the  same". 
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Defendant  agreed  therein  **to  pay  any  damages  which  may 
arise  to  crops  and  fences  from  the  laying,  maintaining,  operat- 
ing and  removing  said  pipe  line,  the  damages  if  not  mutually 
agreed  upon  to  be  ascertained  and  determined''  by  arbitrators 
selected  in  the  manner  specified  in  the  grant,  the  awards  of 
any  two  of  them  to  be  final  and  conclusive.  Pursuant  to  such 
authority,  and  with  the  knowledge  of  plaintiffs  prior  to  their 
acquisition  of  the  title,  defendant  entered  on  the  land,  laid 
its  line,  and  since  continuously  has  operated  it  under  such 
authority. 

Subsequent  to  th«  date  of  the  conveyance  by  Leonard  Moore 
to  plaintiffs,  defendant  again  entered  on  the  lands,  as  lawfully 
it  could  under  the  right  of  way  contract,  and  thereon  made 
certain  excavations,  in  the  record  denominated  "bell  holes", 
according  to  the  parlance  of  the  oil  business,  the  purpose  of 
the  excavations  being  repair  of  the  section  joints  by  substitu- 
tion of  new  for  old  rubber  appliances  to  prevent  leakage. 
For  the  recovery  of  damages  alleged  thereby  to  have  been 
occasioned  to  crops  and  fences,  plaintiffs  instituted  this  action 
before  a  justice,  and  recovered  judgment  for  the  amount  of 
their  claim,  and  also  judgment  upon  appeal  to  the  circuit 
court  but  for  a  less  amount.  On  writ  of  error,  defendant 
seeks  reversal  upon  several  assignments  on  the  record  and  in 
argument. 

The  first  assignment  noticed  goes  to  the  very  foundation  of 
plaintiffs'  right  to  maintain  the  action.  Under  this  head, 
defendant  sought  to  bar  recovery  by  the  introduction  in  evi- 
dence, refused  by  the  trial  court,  of  a  receipt  by  Leonard 
Moore,  claimed  to  be  a  release  from  all  damages  thereafter 
resulting  from  the  maintenance  of  the  pipe  line,  or  as  an 
accord  and  satisfaction  for  all  subsequent  damages,  binding 
on  plaintiffs  and  their  grantor,  and  consequently  operating 
as  an  estoppel  against  them  or  as  a  bar  to  any  recovery  in 
this  action.    The  terms  of  that  paper  are : 

"Proctor,  W.  Va.,  February  15,  1909. 

Received  of  Hope  Natural  Gas  Company  $50,  in  full  for 
all  damages  on  any  and  every  account  caused  by  or  arising 
from  laying,  maintaining  and  operating  a  pipe  line  which  was 
laid  on  my  lands  in  Proctor  district,  Wetzel  county.  West 
Virginia.     LEONARD  MOORE." 
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294 ;  Roivell  v.  Marcy,  47  Vt.  627 ;  Scully  v.  Delamater,  28  Fed. 
114.  Whether  it  does  so  operate  must  be  determined  from 
the  intention  of  the  parties  as  gathered  from  the  agreement, 
and  not  from  matters  dehors  the  writing.  Jordan  v.  McDon- 
nell, 151  Ala.  279;  Tryan  v.  Hart,  2  Conn.  120;  Crtnn  v. 
Sawyer,  132  111.  443;  Cotton  v.  Field,  131  111.  398.  But  ex- 
trinsic evidence  is  admissible  to  show  the  circifmstances  sur- 
rounding the  parties  at  the  date  of  the  agreement,  the  nature 
of  the  transaction  to  which  it  was  designed  to  apply,  keeping 
in  view^  the  particular  purposes  to  be  effected,  and  giving  to 
the  terms  employed  their  ordinary  and  usual  meaning. 
Rowe  V.  Rand,  111  Ind.  206. 

A  more  comprehensive  release,  one  specifically  stating  the 
circumstances  causing  the  injuries  and  the  extent  of  the 
damages  inflicted,  was  involved  in  Railway  Co,  v.  DasJiiell, 
198  U.  S.  521;  and,  though  it  purported  to  exonerate  the 
carrier  from  all  ^'claims  and  demands  of  every  kind  whatever 
for  or  on  account  of  the  injuries  sustained  in  the  manner  and 
on  the  occasion  aforesaijd,''  the  court  held  the  release  was  not 
a  discharge  from  liability  for  disabilities  of  a  permanent 
nature  subsequently  developing  and  not  then  anticipated, 
though  due  to  the  same  cause  of  action.  An  accord  and 
satisfaction  does  not  operate  as  a  bar  as  to  matters  unknown 
to  the  parties  at  the  time  of  its  execution.  To  give  it  that 
effect  might  work  manifest  injustice,  and  impose  upon  the 
releasor  an  instrument  to  which  he  did  not  assent.  34  Cyc. 
1092;  Railway  Co,  v.  Artist,  60  Fed.  365;  Railway  Co.  v. 
DasJiiell,  supra. 

The  assumption  that  the  parties  to  the  release  here  in  issue 
intended  to  bar  recovery  upon  a  new  and  subsequent  cause  of 
action  is  not  justified  by  the  language  used  by  them,  or  in- 
ferrable from  the  terms  of  the  receipt.  Hence,  its  exclusion 
was  not  erroneous. 

Nor  was  the  jury  erroneously  directed  not  to  consider  the 
arbitration  clause  of  the  easement  contract ;  nor  did  the  court 
err  in  refusing  to  admit  the  evidence  offered  to  show  selection 
of  arbitrators  thereunder.  When  not  expressly  making  an 
agreement  to  arbitrate  a  condition  precluding  right  to  sue  on 
a  cause  of  action,  courts  are  not  ousted  of  their  jurisdiction. 
Kinney  v.  Relief  Association,  35  W.  Va.  385. 
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Plaintiffs  failed  to  establish  by  proof  any  real  basis  for  their 
claim  of  damages  to  crops,  justifying  the  only  instruction 
asked  and  given  on  their  motion,  over  defendant's  objection, 
saying  * '  growing  grass,  such  as  was  on  the  lands  of  the  plain- 
tiffs at  the  time  said  bell  holes  were  dug,  is  considered  a 
growing  crop '  \  It  may  first  be  observed  that,  while  the  right 
of  way  granted  provided  for  damages  to  '^crops'',  the  in- 
struction interpolates  the  word  *' growing",  thus  superadding 
a  meaning  not  contemplated,  at  least  not  expressed,  by  the 
parties,  and  tending  to  impose  an  increased  liability  on  de- 
fendant. The  case  was  tried  apparently  upon  the  erroneous 
theory  that  the  measure  of  plaintiffs'  damages  to  the  sod 
injured  or  destroyed  was  the  expense  to  be  incurred  in  the 
restoration  of  the  sod  to  its  former  condition,  under  the 
assumption  that  grass  growing  from  the  sod  was  a  crop  within 
the  usually  accepted  meaning  of  that  term.  But  the  lexico- 
graphical definition  of  ''crops''  comprehends  only  such 
growths  as  are  produced  from  the  soil  and  severed  or  cropped 
by  human  instrumentalities,  and  not  grass  growing  on  de- 
pastured lands.  The  term  usually  signifies,  and  is  generally 
understood  to  mean,  something  cropped,  or  severed  from  land, 
and  garnered  or  saved  by  manual  labor;  as  cereals  and 
vegetables  planted  and  cultivated,  hay  harvested  from  meadow 
land,  corn  grown  and  gathered  in  shocks,  or  wheat  in  stacks 
or  bins,  or  fodder  and  straw  in  shocks  or  ricks.  It  must  be 
assumed,  then,  that,  at  the  date  of  the  contract  mentioned, 
the  parties  thereto  advisedly  used  the  word  ** crops"  as  com- 
prehending fruchis  indnstriales — those  periodical  products 
planted,  cultivated  and  saved  through  the  aid  and  means  of 
the  usual  human  instrumentalities;  or  some  product  of  the 
soil  gathered  in  a  single  year  by  manual  labor,  and  by  man 
appropriated  to  his  individual  use  and  enjoyment,  or  under 
his  personal  superintendence  and  direction  applied  to  the  use 
and  benefit  of  his  stock  (12  Cyc.  975)  ;  or  the  result  of  an 
annual  planting  (14  111.  357)  ;  or  those  due  to  yearly  manur- 
ance  and  labor  and  essentially  owing  their  annual  existence 
to  cultivation  by  man  (49  ]\Iinn.  412).  As  given  in  the 
Standard  Dictionarv',  and  bv  it  no  doubt  extracted  from  text 
writers,  and  approved  in  Evans  v.  Hardy,  76  Ind.  531,  a 
**crop"  means  **a  vegetable  production  of  the  soil,  such  as 
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grain,  garden  seeds  and  the  like,  which  are  not  spontaneous 
but  require  an  outlay  of  cost  and  labor  in  one  part  of  the 
year,  the  recompense  of  which  is  to  arise  in  the  shape  of  a 
crop  in  another  part  of  the  same  year".  Although  grass 
grows  somewhat  spontaneously,  it  does  not  fall  within  the 
meaning  of  the  word  crop  as  usually  understood  and  applied, 
except  when  grown  and  maturing  on  meadow  lands  for 
harvesting  or  harvested.  To  that  word,  as  so  used  in  the 
contract  for  the  right  of  way,  can  not  be  applied  a  meaning 
not  contemplated  by  the  parties  at  the  date  of  such  agree- 
ment. 

Though  the  measure  of  damages  for  permanent  injuries  to 
real  estate  usually  is  the  difference  in  value  immediately 
before  and  after  the  injury  was  done,  yet  where  such  injury 
is  temporary  only  and  readily  repairable,  as  when  fencing  is 
partially  impaired,  the  measure  is  the  cost  of  material  and 
labor  reasonably  necessary  to  restore  the  damaged  property 
approximately  to  its  condition  when  injured;  and  for  this 
purpose  evidence  of  such  cost  is  admissible  as  affording  a 
fairly  accurate  basis  for  estimating  compensation  for  the 
injury  done.  Burk  v.  Railroad  Co.,  7  Heisk.  451.  Since  a 
fence  has  no  intrinsic  value  except  as  an  enclosure,  and  un- 
less wholly  destroyed  as  such  does  not  materially  affect  the 
value  of  the  enclosed  lands,  the  cost  of  such  restoration  is  a 
proper  element  to  be  considered  by  the  jury  in  the  ascertain- 
ment of  damages.  No  more  reasonable  or  just  method  can 
reasonably  be  suggested,  as  held  by  many  though  not  by  all 
authorities.  Among  the  former  are  VermUya  v.  RaUtvay  Co., 
66  la.  606 ;  Railway  Co.  v.  Land  Co.,  27  Fla.  1 ;  Sedwick  on 
Damages  §939  and  Sutherland  on  Damages  §1015  say  the 
value  of  the  fence  is  measured  by  the  sum  which  will,  properly 
expended,  restore  the  premises  to  their  condition  before  inter- 
ference therewith  by  the  defendant.  Likewise,  though  not  in 
the  same  way,  do  Deiniel  v.  Ohert,  20  111.  App.  557 ;  Richardr 
son  V.  McDoiigall,  1  Wend.  (N.  Y.)  46;  Cooley  v.  Railroad  Co., 
149  Mo.  487. 

For  the  reasons  assigned,  an  order  will  be  entered  here 
reversing  the  judgment  and  remanding  the  case  for  new  trial. 

Rever.sed,  and  new  frial  awarded. 
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CHARLESTON. 

LuTz  V.  City  of  Charleston. 

Submitted  September  7,  1915.    Decided  September  28,  1915. 

1.  Municipal     Corporations — Defective     Sewers — Surface     Water — 

Actions  for  Damages — Declaration, 

The  declaration  in  this  case,  undertaking  to  charge  duty  and 
breach  of  duty,  and  resulting  damages  to  plaintiff  from  surface 
waters  cast  upon  his  property,  is  bad  on  demurrer,  and  does  not 
state  <a  cause  of  action  against  defendant,     (p.  658). 

2.  New  Trial — Hearing  on  Motion — Excessive  Verdict-^Bemiititur, 

Where,  on  motion  for  a  new  trial,  the  verdict  against  defendant  is 
excessive,  and  the  court  has  no  accurate  data  before  it,  or  findings 
of  fact  by  the  jury  justifying  it,  it  is  reversible  error  to  permit 
plaintiff,  over  defendant 's  objection,  to  enter  a  remittitur  for  a 
specific  amount,  and  to  give  judgment  against  defendant  for  the 
residue,     (p.  660). 

Error  to  Circuit  Court,  Kanawha  County. 
Action   of   Caleb   Lutz   against   the    City   of   Charleston. 
Judgment  for  plaintiff,  and  defendant  brings  error. 

Reversed,  and  new  trial  awarded. 

Upshur  Higginhotham,  Alexander  &  McCahe,  John  A. 
Thayer,  H.  D,  Rummell,  Connor  Hall,  R.  Kemp  Morton,  and 
George  W,  McClintic,  for  plaintiff  in  error. 

MiLiiER,  Judge: 

In  an  action  of  trespass  on  the  case  plaintiff  probably  under- 
took by  his  pleadings  and  proof  to  make  a  case  against  de- 
fendant for  gathering  up  the  surface  waters  and  casting  them 
in  a  body  upon  his  lot  at  Virginia  Street  and  Pennsylvania 
Avenue,  and  doing  him  the  injury  of  which  he  complains. 

On  the  trial  below  there  was  a  verdict  for  plaintiff  for 
^xtcen  hundred  and  forty-five  dollars,  which  the  defendant 
moved  the  court  to  set  aside  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence. 

For  more  than  a  year  the  court  had  this  motion  under  ad- 
visement, at  the  end  of  which  period,  the  record  shows,  plain- 
tiff appeared  and  by  leave  of  the  court,  and  over  defendant's 
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objection,  was  permitted  to  *' release,  rebate  and  remit  unto 
the  defendant"  four  hundred  and  twenty-five  dollars  of  the 
amount  of  said  verdict,  as  being  excessive,  and  on  his  motion, 
with  like  objection  of  defendant,  the  court  on  April  2,  1909, 
pronounced  the  judgment  complained  of,  that  the  plaintiff 
recover  of  defendant  the  sum  of  twelve  hundred  and  twenty 
dollars  with  interest  from  that  date  until  paid,  and  costs. 

The  first  point  of  error  is  that  the  court  should  have  sus- 
tained defendant's  demurrer  to  the  declaration.  It  is  very 
questionable  whether  a  good  cause  of  action  is  made  by  the 
pleading.  The  charge  is  that  on  and  prior  to  January  1,  1907, 
when  plaintiff  acquired  his  lot,  defendant  had  erected  at  the 
corner  of  said  street,  opposite  said  lot,  a  common  catch  basin 
and  sewer  attached  thereto  for  the  purpose  of  **  collecting, 
gathering,  receiving  and  carrying  off  of  and  away  from  said 
corner,  street  and  avenue,  all  the  surface  water  intended 
bj"  said  defendant  to  flow  into  said  catch  basin  and  on  out 
of  it  through  said  sewer,  from  said  corner,  street  and  avenue 
into  the  river.'*  It  is  further  averred  that  all  the  citizens 
of  said  city,  and  particularly  the  abutting  property  owTiers 
on  and  along  said  street  and  avenue  and  at  said  comer  had 
and  have  the  right  *'by  all  of  the  ordinances,  and  statutes  of 
said  city,  to  have  all  the  surface  water  falling  or  flowing  on 
said  street,  and  said  avenue,  and  on  and  about  said  comer, 
carried,  drained  and  run  off  and  away  from  said  street, 
avenue,  and  comer,  into  said  catch  basin  and  out  down 
through  said  sewer  into  the  river,  or  elsewhere  away  from  said 
street,  avenue  and  corner  according  to  the  purpose  and  plan 
for  which  said  common  and  public  catch  basin  and  common 
and  public  sewer  were*'  placed,  constructed  and  maintained 
by  defendant,  without  hindrance  or  obstruction  to  the  flow  of 
such  surface  water. 

The  declaration  nowhere  avers  that  in  grading  and  improv- 
ing said  street  and  avenue,  and  in  building  said  catch  basin 
and  sewer,  defendant  in  any  way  changed  the  original  grades 
or  levels  of  said  streets,  or  the  lands  surrounding  plaintiff's 
property,  and  thereby  gathered  up  the  surface  waters  and 
caused  more  water  to  flow,  or  so  as  to  cast  the  waters  so 
gathered  in  a  body  on  plaintiff's  lot.  Nor  is  it  anywhere 
averred  that  it  was  the  duty  of  defendant  to  construct,  main- 

76W.  Va. 


Sept.  1915.]        LuTZ  i\  City  of  Charleston.  659 

tain  and  keep  in  repair  and  open  any  such  catch  basin  or 
sewer  to  take  care  of  such  surface  waters,  to  the  relief  of 
plaintiff's  lot  or  the  lots  of  other  abutting  owners  on  said 
streets. 

But  as  for  assigning  breaches  of  duties  of  defendant  and 
consequential  damages  to  plaintiff  and  his  property,  it  is 
further  iiverred,  that  without  his  knowledge,  or  negligence  on 
plaintiff's  part,  defendant  wrongfully,  injuriously  and  un- 
lawfully allowed,  suffered  and  permitted  said  catch  basin  and 
sewer  to  become  and  be  and  remain  in  bad  order  and  out  of 
repair,  etc.,  and  wholly  too  small,  incapacitated  and  insuf- 
ficient to  answer  the  purposes  for  which  they  were  intended, 
etc.,  whereby  plaintiff  **was  seriously  wronged,  injured  and 
damaged  by  and  as  a  result  of  the  surface  water,  mud,  muck 
and  filth  from  off  of  both  the  said  Virginia  Street  and  the 
said  Pennsylvania  Avenue,  all  of  which  was  intended  by  the 
defendant  to  pass  through  said  basin  and  sewer,  backing, 
over  flowing  into,  cast  in  a  body  into,  seeping  through,  run- 
ning back  into,  filling  up,  flooding  over,  standing  in  and  pass- 
ing through  and  caused  to  flow  in  and  out  of  said  basement, 
and  flooding  back  over  the  curbstone  and  sidewalk**,  and 
causing  the  stone  wall  to  be  twice  thrown  down,  etc.;  and 
plaintiff  lays  his  damages  at  $5,000.00. 

We  do  not  think  this  declaration,  within  the  rules  of  good 
pleading,  sufficiently  charges  any  duty  on  defendant  respect- 
ing the  surface  waters  alleged  to  have  done  the  damages  to 
plaintiff's  property.  Defendant  is  not  required  to  build  catch 
basins  or  sewers  to  carry  away  the  surface  waters  falling  on 
the  streets  and  abutting  property,  unless  by  improvements 
made  those  waters  were  gathered  up  and  made  to  flow  in 
greater  quantities  to  a  particular  place  or  point  than  they 
would  otherwise  have  done,  and  in  this  case  duty  and  breach 
of  duty  in  respect  thereto  are  not  alleged.  The  fact  that  the 
surface  waters  back-flowed  upon  plaintiff's  lot,  even  in  a 
body,  in  the  manner  alleged,  does  not  make  a  case  of  negli- 
gence against  defendant.  Unless  because  of  some  breach  of 
duty  the^e  waters  were  collected  there,  in  larger  quantities 
than  usual,  and  to  be  turned  back  upon  plaintiff's  property, 
defendant  was  guilty  of  no  wrong.  It  is  not  alleged  that  the 
sewer  was  other  than  a  storm  sewer,  nor  that  plaintiff's  lot 
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or  cellar  was  in  any  way  connected  therewith,  otherwise  than 
by  the  surface  of  the  streets  and  adjoining  lands.  The  act  of 
negligence  with  respect  to  surface  waters,  which  according  to 
our  decisions  will  render  a  city  liable  in  damages  to  an 
abutting  owner,  is  when  making  improvements  of  its  streets, 
alleys  and  public  grounds  it  gathers  up  by  drainage  these 
waters  and  causes  them  to  flow  and  be  cast  in  a  body  upon 
adjoining  property  in  larger  quantities  than  otherwise  would 
have  flown  there.  Without  this  there  is  no  negligence,  or 
liability,  for  a  municipality  is  not  bound  to  take  care  of  sur- 
face waters  to  the  relief  of  property  owners.  Jordan  v.  City 
of  Benwood,  42  W.  Va.  312 ;  Clay  v.  City  of  St,  AlbanSy  43  W. 
Va.  539 ;  Kunst  v.  City  of  Grafton,  67  W.  Va.  20 ;  McHenry  v. 
City  of  Parkershurg,  66  W.  Va.  533. 

The  only  other  point  of  error,  calling  for  decision  on  this 
hearing,  and  presented  by  defendant's  motion,  overruled,  to 
set  aside  the  verdict  and  award  it  a  new  trial,  is  the  ex- 
ccssiveness  of  the  verdict,  and  in  allowing  plaintiff,  over 
defendant's  objection,  to  enter  a  remittitur  for  four  hundred 
and  twenty-five  dollars,  and  in  pronouncing  a  judgment  on 
his  motion  against  defendant  for  the  balance.  This  was  man- 
ifestly error  calling  for  reversal.  The  verdict  was  clearly 
excessive,  and  had  no  substantial  basis  in  the  evidence  of 
damages.  By  the  remittitur  entered,  plaintiff  conceded  the 
excessiveness  of  the  verdict.  Moreover,  the  court  had  no  data 
before  it,  or  findings  of  fact  by  the  jury,  justifjnng  its  action. 
"Without  such  data,  and  motion  or  consent  of  defendant,  and 
remittitur  by  plaintiff,  such  practice  constitutes  reversible 
error.  Rodgers  v.  Bailey,  68  W.  Va.  186 ;  Bare  v.  Coal  &  Coke 
Co,,  73  W.  Va.  632 ;  Hall  v.  PMadelpJiia  Co.,  74  W.  Va.  172, 
81  S.  E.  727. 

For  the  errors  aforesaid  we  reverse  the  judgment  and  award 
defendant  a  new  trial. 

Reversed,  and  new  trial  awarded. 
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CHARLESTON. 

Gardner  v.  South  Penn  On.  Company. 
Submitted  September  7,  1915.    Decided  September  28,  1915. 

Mines  and  Minerals — BoyalUes  Under  Oil  Lease — Parties. 

In  a  suit  by  lesKor  against  lessee  for  an  accounting  of  royalty 
oils  produced,  the  assignee  of  a  part  of  such  royalty  oils  is  a 
a  necessary  party  thereto,  as  well  as  all  other  parties  whose  interests 
are  involved  therein. 

Appeal  from  Circuit  Court,  Kanawha  County. 
Suit  by  Fred  Gardner  against  the  South  Penn  Oil  Company. 
Prom  decree  for  plaintiff,  defendant  appeals. 

Reversed  and  remanded, 

A,  B.  Fleming  J  Charles  Powell,  and  Kemble  White,  for  ap- 
pellant. 

MhjLer,  Judge: 

The  plaintiff,  as  lessor,  seeks  by  his  bill  an  accounting  from 
defendant,  as  lessee,  for  one-half  of  the  royalty  oils  produced 
from  two  wells  which  the  bill  alleges  were  drilled  on  the  leased 
premises,  not  by  defendant,  but  by  The  Walnut  Creek  Oil 
Company,  without  leave  or  license  from  plaintiff. 

Plaintiff  alleges  that  on  June  6,  1906,  he  was  the  owner  of 
the  minerals  within  the  leased  lands,  a  tract  of  eighty  acres, 
on  which  date  he  leased  the  same  to  defendant  upon  considera- 
tion that  the  lessee  would  deliver  to  his  credit  into  the  pipe 
line,  one-eighth  of  all  the  oil  produced  and  saved  from  said 
premises,  and  that  thereafter  he  assigned  to  one  Aaron 
Gatchel  one-half  of  said  one-eighth. 

The  bill  further  alleges  that  after  the  drilling  of  said  wells 

defendant  sued  The  Walnut  Creek  Oil  Company,  claiming 

title  on  the  oil  produced,  by  virtue  of  its  lease  from  plaintiff, 

but  that  on  July  12,  1913,  the  parties  to  that  suit  joined  in 

an  order  by  which  the  same  was  dismissed.    But  it  is  alleged 

that  plaintiff  was  and  is  entitled  to  the  one-sixteenth  of  the 

oil  produced  from  said  wells  from  the  beginning,  and  to  an 

accounting  therefor  from  the  South  Penn  Oil  Company,  and 
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that  since  the  dismissal  of  said  suit  it  has  been  in  possession 
of  said  wells,  and  has  offered  to  account  to  plaintiff  for  all 
the  royalty  oils  produced  from  said  wells  since  June  1,  1913, 
but  has  declined  to  account  for  royalty  oil  produced  there- 
from from  the  date  they  were  completed  to  that  date. 

In  our  opinion  the  demurrer  to  the  bill  should  have  been 
sustained  for  want  of  necessary  and  proper  parties.  Why 
was  not  Aaron  Gatchel,  to  whom  the  bill  alleges  plaintiff  had 
sold  and  conveyed  half  the  royalty,  a  necessary  party?  The 
royalty  oils  claimed  from  said  two  wells  had  not  been  divided, 
and  if  plaintiff  is  entitled  to  half  the  royalty,  Gatchell  would 
be  entitled  to  the  other  half.  And  on  the  face  of  the  bill,  we 
think,  The  Walnut  Creek  Oil  Company,  was  likewise  a  neces- 
sary party.  It  is  alleged  to  have  drilled  the  wells,  by  what 
claim  of  right  is  not  alleged,  and  to  have  been  sued  by  the 
South  Penn  Oil  Company,  the  suit  dismissed,  &c.,  but  it  does 
not  appear  whether  it  has  released  to  the  defendant  its  claim 
to  the  oils  it  produced  from  said  wells,  and  we  do  not  see  what 
rule  of  pleading  would  excuse  plaintiff  from  bringing  it  and 
all  other  persons  claiming  interests  into  the  suit  as  defendants, 
that  all  rights  may  be  litigated  in  the  one  suit. 

The  bill  being  bad  for  want  of  parties  calls  for  reversal, 
rendering  it  unnecessary,  if  not  improper,  to  go  to  the  other 
points  of  error  relied  on.  But  we  think  that  we  should  call 
attention  to  the  fact  that  the  answer  of  defendant,  to  which 
there  was  no  replication  of  any  kind,  virtually  denies  the 
allegations  of  the  bill  that  plaintiff  is  sole  lessee  to  whom  by 
the  terms  of  the  lease  the  royalty  oils  are  payable.  The  answer 
alleges  that  Mrs.  Gardner  is  a  co-lessee,  and  to  whom  and 
plaintiff,  by  the  terms  of  the  lease,  the  rents  and  royalties  are 
payable.  The  lease  is  not  exhibited  with  the  bill ;  it  purports 
to  be  exhibited  with  the  answer,  but  we  do  not  find  it  in  the 
record.  If  the  fact  is  as  alleged  in  the  answer  our  decisions 
require  that  Mrs.  Gardner  should  be  a  party  to  the  suit. 
Feger  v.  Gall,  54  W.  Va.  373 ;  Sandusky  v.  Oil  Co,,  63  W.  Va. 
260 ;  Ralphsnyder  v.  Titus,  63  W.  Va.  469 ;  Rexroad  v.  Raines, 
63  W.  Va.  511 ;  Bragg  v.  Coal  Co,,  70  W.  Va.  655 ;  Hayhurst 
V.  Ilai/linrst,  71  W.  Va.  735;  Coffman  v.  Hope  Natural  Gas 
Co,,  74  W.  Va.  57,  81  S.  E.  575 ;  Beckwith  v.  Laing,  66  W.  Va. 
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246 ;  Hatfield  v.  Cabell  Countxj  Court,  75  W.  Va.  595,  84  S.  E. 
335. 

For  the  foregoing  reasons  we  reverse  the  decree  and  remand 
the  cause. 

Eeversed  and  remanded. 


CHARLESTON. 

Ford  v.  Ball. 
.    Submitted  September  14,  1915.    Decided  September  28,  1915. 

1.  Landlord  and  Tenant — Lease  Conairuciion—Covenant  of  Lessor — 

''Grant"— "Demise". 

The  words  "grant"  and  ''demise"  in  a  lease,  if  unrestrained, 
impose  upon  the  lessor  a  covenant  that  he  bas  good  title  to  the 
premises  and  right  to  lease  them.     (p.  665). 

2.  Same — Lease — Breach  of  Covenant. 

If  the  lessor  in  such  a  lease  holds  the  title  only  as  trustee,  with- 
out power  under  the  trust  to  execute  the  lease,  and  the  lessee  has 
notice  of  the  trust,  the  implied  covenant  is  broken  the  moment  the 
lease  is  executed,     (p.  665). 

3.  Trusts — Resulting  Trust — Beneficiary — liiglii  to  Elect. 

The'  beneficiary  of  a  resulting  trust  may  elect,  as  ^gaiost  one 
who  has  acquired  an  interest  in  the  property,  with  notice  of  the 
trust,  to  take  the  title  in  the  condition  in  which  it  was  obtained  by 
his  trustee,     (p.  665). 

4.  Landlord  and  Tenant — Breach  of  Covenants — Liability  of  Maker. 

One  who  signs,  seals  and  acknowledges  a  lease,  without  having 
been  made  a  party  thereto  by  any  terms  found  in  its  caption  or  body, 
does  not  make  the  covenants  contained  in  it  and  is  not  liable  for 
breaches  thereof,     (p.  667). 

5.  Justices    op    the    Peace — Jurisdiction — Determination — Title    to 

liealty. 

A  justice  of  the  peace  is  not  required  to  determine  whether  a 
question  of  title  will  collaterally  arise  in  an  action  of  which  he 
would  have  full  jurisdiction  but  for  such  question,  if  the  objecting 
party  does  not  file  an  affidavit  setting  forth  facts  showing  such 
question  will  arise,     (p.  667). 

Error  to  Circuit  Court,  Doddridge  County. 
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Action  by  W.  Ford  against  Z.  T.  Ball.  Judgment  for  plain- 
tiflf,  and  defendant  brings  error. 

Affirmed. 

W.  S.  Stuart  and  H.  L.  Hammond,  for  plaintiff  in  error. 
J.  kamsey  and  G,  W.  Farr,  for  defendant  in  error. 

POFFENBARGER,    JUDGE : 

The  judgment  for  $120.00  recovered  in  the  circuit  court  of 
Doddridge  County,  on  an  appeal  from  the  judgment  of  a 
justice,  and  complained  of  here,  is  the  amount  of  the  bonus- 
paid  for  a  lease  of  certain  lands  for  oil  and  gas  purposes. 

The  legal  title  to  the  premises  in  question  was  held  by  Z. 
T.  Ball,  the  defendant,  as  guardian  for  two  infants,  Cleveland 
Ball  and  John  Ball,  the  former  of  whom,  having  attained  his- 
majority,  before  the  date  of  the  lease,  though  not  designated 
as  lessor  in  the  caption  thereof,  affixed  his  signature  and  seal 
to  it  and  received  one-half  of  the  bonus.  Without  the  requisite 
authority  or  direction  from  a  court  of  e?iuity,  the  guardian, 
on  the  27th  day  of  January,  1909,  invested  $2200.00  of  the- 
money  of  his  wards  in  the  leased  land,  which  seems  then  to 
have  been  under  a  prior  lease  for  oil  and  gas  purposes.  Stout 
find  wife,  the  vendors,  conveyed  it  to  him  as  guardian  of 
Cleveland  Ball  and  John  Ball,  **to  have  and  to  hold  in  trust"" 
for  them,  until  the  19th  day  of  April,  1911,  the  date  on  which 
the  younger  ward  would  become  21  years  old.  A  clause  in 
the  deed  excepted  the  coal  in  the  tract  of  land,  which  had 
been  previously  conveyed  to  another  party,  and  reserved  to- 
the  grantors  one-fourth  of  the  oil,  defining  the  reservation  as 
one-fourth  of  what  is  known  as  the  royalty,  or  one-thirty- 
second  of  the  oil  and  also  one-fourth  of  the  proceeds  of  all' 
the  gas.  That  clause  is  followed  by  this  provision:  ''Full 
right  to  lease  said  property  by  second  part  or  his  successors, 
is  hereby  granted  in  this  deed  when  present  lease  expires,  re- 
taining to  the  parties  herein  named  their  proper  and  just 
interests."  About  two  months  after  the  date  of  the  lease, 
Ford  endeavored  to  get  Ball  to  correct  what  he  conceived  to- 
be  a  defect  in  his  title  by  procurement  of  a  judicial  sale  or 
lease  of  John  Ball's  interest.  To  this  end,  he  caused  a  notice- 
of  an  application  under  the  statute,  for  authority  to  make* 
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such  sale  or  lease,  to  be  prepared,  and  requested  the  guardian 
to  sign  it  and  prosecute  the  proceedings,  but  he  declined  to 
do  so,  and,  about  four  months  later,  this  action  was  brought 
in  a  justice's  court.  In  so  doing,  he  virtually  rescinded  or 
abandoned  the  lease,  as  there  was  then  a  right  of  forfeiture 
in  the  lessor  for  non-payment  of  delay  money,  due  about  June 
2,  1910.  Failing  in  the  justice's  court,  he  took  an  appeal  to 
the  circuit  court. 

No  very  solid  basis  or  ground  of  recovery  is  stated  either  in 
the  pleadings  or  the  evidence.  Ball's  mere  assertion  of  right 
to  lease  the  land,  with  knowledge  of  lack  of  such  authority, 
on  Ford's  part,  does  hot  argue  very  strongly  in  the  latter 's 
favor.  His  payment  of  the  money,  knowing  Ball  had  no 
right  to  it,  without  more,  would  be  recklessness  on  his  part, 
upon  which  the  law  might  well  frown.  To  obtain  relief,  he 
should  show  a  breach  of  duty  by  the  defendant,  not  super- 
induced nor  participated  in  by  himself.  It  is  unnecessary,  to 
say  whether  purchase  money  paid,  with  knowledge  of  lack  of 
title  in  the  vendor,  can  be  recovered.  The  doctrine  of 
voluntary  payment  may  not  apply,  payment  and  purchase  not 
being  synonomous  by  any  means. 

Firm  ground  of  action  is  found  in  a  covenant  the  defendant 
has  broken.  In  the  letting  clause,  the  words  ** grant"  and 
** demise"  appear,  and,  in  using  them,  the  lessor  impliedly 
covenanted  that  he  had  good  title  to  the  premises  and  right 
to  lease  them.  Harms  v.  McCormick,  132  111.  104;  Crouch  v. 
Fowle,  9  N.  H.  219;  Orannis  and  Clark  v.  Delmn,  8  Cow.  (N. 
Y.)  36;  Stott  v.  KutJierford,  92  U.  S.  107;  Tiffany  Land.  & 
Ten.  p.  540,  sec.  80. 

The  land  having  been  purchased  in  part  with  money  of 
John  Ball,  an  infant,  the  doctrine  of  equitable  conversion  does 
not  relieve  from  the  defect  of  title  in  the  defendant.  He  holds 
one-half  of  it  as  trustee  for  John  Ball,  and  a  purchaser  of  the 
title  would  take  it  subject  to  the  trust.  **It  is  a  universal 
rule,  that  if  a  man  purchases  property  of  a  trustee,  with  notice 
of  the  trust,  he  shall  be  charged  with  the  same  trust,  in  respect 
to  the  property,  as  the  trustee  from  whom  he  purchased." 
Perry  on  Trusts,  sec.  217,  sustained  by  multitudinous  decis- 
ions cited.     The  beneficiary  could  elect  to  take  the  land  as 
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of  the  date  of  the  purchase  and  free  from  any  subsequent 
interest  therein  acquired  with  notice  of  the  trust. 

Though  an  oil  and  gas  lease  is  not  a  sale  of  the  land  nor 
of  the  oil  and  gas  in  place,  it  confers  right  to  sever  and  take 
away  the  oil  and  gas  and  is  worthless  without  incidental  right 
to  do  so.  Because  it  carries  such  right  a  guardian  or  ^mere 
holder  of  the  title  as  trustee  for  another  cannot  execute  a 
valid  oil  or  gas  lease.  Under  one  so  executed,  the  lessee  is 
not  entitled  to  sever  and  carrj^  them  away.  To  the  extent 
of  that  right,  the  lessee  in  a  valid  lease  is  a  purchaser  of  an 
estate  in  the  land,  though  it  be  an  incorporeal  one.  Clearly, 
therefore,  the  election  of  the  infant  to  take  the  land,  after 
execution  of  the  lease,  would  destroy  it  and,  for  that  reason, 
the  lessor  had  not  good  title  and  the  covenant  was  broken  at 
the  date  of  the  lease. 

Stout,  the  grantor,  may  have  had  power  to  reserve  to  him- 
self right  to  have  the  land  leased  and  developed  so  as  to  give 
him  the  benefit  of  his  reservation  of  one-fourth  of  the  royalty, 
and  to  make  such  right  a  part  of  the  trust,  but  he  did  not  do 
so.  He  did  not  obligate  the  trustee  to  lease  the  tract.  He 
merely  granted  a  privilege  which,  in  terms,  does  not  extend 
beyond  his  own  resei'ved  interest  in  the  land.  The  guardian, 
in  changing  his  status  from  guardian  to  trustee,  could,  by  his 
own  act,  add  nothing  to  his  authority.  This  principle  is 
well  illustrated  in  Richardson  v.  Ail; en ^  104  Pa.  St.  567,  and 
Griffifh  v.  Eisenherg,  215  Pa.  St.  182. 

In  Gaffney  v.  Stowers,  73  W.  Va.  566,  invoked  as  authority 
for  the  position  of  the  defendant,  the  covenant  under  con- 
sideration was  the  implied  covenant  for  quiet  enjoyment, 
which  differs  materially  from  the  one  involved  here.  Eviction, 
or  the  equivalent  thereof,  seems  to  be  essential  to  a  breach  of 
the  covenant  for  quiet  enjoyment,  wherefore  mere  lack  of 
title  does  not  suffice,  for  a  lessor  without  title  may  be  able  to 
put  the  lessee  in  possession  and  maintain  him  there  un- 
molested, and,  in  that  case,  the  want  of  title  would  be  neither 
an  excuse  for  non-payment  of  the  rent  nor  a  basis  for  an 
action  for  damages.  Gaffney  v.  Stotvers,  cited;  Knoffs  v. 
McGregor,  47  W.  Va.  420. 

Nothing  in  the  oral  evidence  introduced  or  offered  has  any 
tendency  to  qualify  or  nullify  the  implied  covenant  of  title, 
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if  such  evidence  can  be  regarded  as-  admissible  for  that  pur-' 
pose,  a  question  not  decided.     Though  the  lessee  knew  the  { 
state  of  the  title,  he  took  a  lease  containing  words  carrying  J- 
the  covenant  and  there  is  a  presumption  of  intent  on  his  part   i 
to  rely  upon  them.    If  it  is  rebuttable,  no  evidence  tending  to 
overthrow  it  was  adduced.    Such  as  was  admitted  and  offered 
only  shows  Ford  sought  and  obtained  the  lease,  with  knowl- 
edge of  the  condition  of  the  title  and  that  other  persons 
wanted  it.     These  facts  do  not  in  themselves  qualify  the 
meaning  of  the  words  found  in  the  lease.  • 

Sufficient  grounds  were  not  laid  for  the  exceptions  to  the 
action  of  the  court,  in  the  rejection  of  oral  evidence  offered, 
if  it  was  admissible,  no  indication  of  the  nature  of  the 
answers  to  the  questions  having  been  given.  Nor  was  the 
right  of  cross-examination  unduly  limited,  the  restraint 
thereon  going  only  to  immaterial  jnatters. 

As  the  court  adhered  to  the  principles  herein  stated,  in  its 
rulings  upon  instructions,  the  assignments  of  error  relating  to 
them  are  not  well  taken;  and  enough  has  been  said  to  show 
the  correctness  of  its  ruling  on  the  motion  to  exclude  the 
evidence. 

It  was  proper  to  sue  Z.  T.  Ball  alone,  for  he  alone  cove- 
nanted. Cleveland  Ball  merely  affixed  his  signature  and  seal 
to  the  lease  and  acknowledged  it.  He  is  not  mentioned  nor 
described  in  the  caption  as  a  lessor.  The  instrument  is 
designated  an  agreement  made  and  entered  into  by  Z.  T. 
Ball  guardian  for  the  infant  children  of  Annie  Ball,  to-wit, 
Cleveland  Ball  and  John  Ball,  as  ** parties''  of  the  first  part 
anii  W.  F.  Ford,  party  of  the  second  part.  The  words  of 
covenant  are  not  Cleveland  Ball's.  His  conduct  may  have 
been  sufficient  to  ratify  the  act  of  Z.  T.  Ball  in  leasing  the 
land,  but  he  neither  granted,  demised  nor  covenanted. 
Laugldin  Bros.  v.  Frenm,  14  W.  Va.  322;  Payne  v.  Parker,  10 
Me.  178;  Bank  v.  Eke,  4  How.  225;  Harrison  v.  Simmons,  55 
Ala.  510;  Jones,  R.  Prop.  Conv.,  sec.  104.  Z.  T.  Ball  alone 
broke  the  covenant  and  is  severally  liable,  notwithstanding  he 
paid  half  of  the  bonus  money  to  Cleveland  Ball. 

The  affidavit  filed  in  resistance  of  the  jurisdiction  of  the 
justice,  on  the  ground  of  the  existence  of  a  question  of  title, 
stated  no  facts  calling  for  his  judgment  as  to  whether  there 

76  w.  Va. 


vas  8U( 
Justices 
when  d: 
merely 

seribed 

XII.     f 

exiBtcne 

See  in 


TigM 


of  tl 
pnrel 


Appca 

Suit  b; 

for  defei 


Payne 
C.W. 


POFPBNBAROER,    JUDGE: 

The  decree  complained  of  on  this  appeal  sustained  the  de- 
murrer to  a  bill  for  the  specific  performaHce  of  an  alleged 
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shkU  be  due  and  payable  on  the  1st  day  of  June,  Sept.,  and 
Dec.  and  February  until  paid. 

When  the  whole  of  said  purchase  money  shall  have  been 
paid  as  herein  provided,  said  parties  of  the  first  part  shall 
make  and  deliver  to  the  said  purchaser,  his  heirs  or  assigns  a 
proper  deed,  conveying  the  full  title  to  said  real  estate,  with 
full  covenants  of  warrantv. 

But  it  is  always  understood  and  agreed  that  if  default  be 
made  in  the  payment  of  any  monthly  payment  herein  pro- 
vided for  and  such  default  shall  continue  for  a  period  of 
three  months,  it  shall  be  understood  that  such  default  is  an 
abandonment  of  this  contract  and  right  of  purchase,  and  said 
contract  shall  thereafter,  at  the  option  of  said  first  parties, 
become  null  and  void,  and  all  payments  made  under  it  shall 
be  considered  and  treated  as  money  paid  for  the  option  and 
right  of  purchase  only  to  the  date  of  such  payments,  and  the 
same  shall  be  retained  by  said  first  parties  free  of  all  claims 
and  demands  whatsoever  of  said  second  part  and  it  is  further 
agreed  and  understood  that  time  shall  be  considered  the 
essence  of  this  agreement." 

After  having  made  two  payments  in  addition  to  the  initial 
one,  Humphreys,  regarding  the  contract  as  optional  on  his 
part  and  denying  obligation  to  make  further  payments,  de- 
clined to  do  so,  and  Berry  brought  this  suit  to  compel  specific 
performance  of  the  contract,  as  one  of  purchase. 

Of  course  the  intention  of  the  parties  is  controling  and 
must  be  ascertained  from  the  language  of  the  instrument. 
The  grant  of  an  option  of  purchase  in  the  first  clause,  de- 
pendent upon  performance  of  agreements  set  forth  in  sub- 
sequent portions  of  the  contract,  and  reservation  of  an  option 
to  the  alleged  vendors  in  the  last  clause,  are  said  to  be  wholly 
inconsistent  with  the  theory  of  a  sale.  On  the  other  hand,  it 
is  said  the  agreement  of  the  first  parties,  to  sell  and  convey 
the  two  lots,  and  of  the  second  party,  to  pay  the  sum  of 
$400.00  for  them,  are  the  vital,  dominant  provisions,  to  which 
the-  optional  clauses  are  subordinate  and  auxiliary.  These 
apparently  conflicting  provisions  must  be  reconciled,  if  pos- 
sible, and  the  reconciliation  must  be  made  in  such  manner  as 
to  give  effect  to  all  the  language,  if  that  ctm  be  done.  To 
interpret  the  contract  as  being  a  mere  option  to  purchase, 
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would  virtually  nullify  the  reciprocal  covenants  to  sell  and  to 
pay  the  purchase  money.  It  would  give  full  force  and  effect 
to  the  options  according  to  the  literal  import  of  the  terms 
relating  to  them,  but  it  would  virtually  deny  any  office  or 
function  to  the  covenants  to  sell  and  convey  and  pay  pur- 
chase money,  and  so  violate  the  rule  above  adverted  to.  It 
is  possible  to  give  effect  to  all  of  the  terms  of  the  contract 
as  one  of  sale,  with  an  option  of  forfeiture  to  the  vendors. 
Though,  literally,  there  is  a  grant  of  an  exclusive  right  and 
option  to  the  party  of  the  second  part,  to  purchase  the  lots, 
neither  this  provision  nor  any  other  specifically  confers  upon 
the  second  party  any  right  of  withdrawal  or  refusal  of  pay- 
ment. The  alleged  right  to  do  so  is  only  a  matter  of  infer- 
ence from  the  words  of  that  portion  of  the  contract,  and  that 
inferenc*^  is  inconsistent  with  the  agreement,  on  the  one  hand, 
to  sell,  and,  on  the  other,  to  pay  the  purchase  money.  The 
latter  are  positive  and  express  covenants,  prevailing  uni- 
formally  in  all  jurisdictions  over  mere  implications.  The 
covenant  to  sell  and  convey  can  operate  only  in  favor  of  the 
second  party  and  must  of  necessity  do  so,  while  the  covenant 
to  pay  the  purchaser  money  operates  in  favor  of  the  first 
parties.  Each  is  the  complement  of  the  other. .  Each  extends 
from  one  side  of  the  contract  to  the  other,  leaving  no  room 
for  an  implication.  The  inevitable  effect  of  their  reciprocal 
action  is  a  contract  of  sale,  and  it  is  literally  as  full,  com- 
plete and  specific  as  such  contracts  usually  are.  Moreover,  if 
these  covenants  are  not  accorded  this  effect,  they  have  prac- 
tically none  at  all.  The  covenant  to  pay  would  have  to  be 
considered  an  option  in  direct  violation  of  its  express  terms. 
Its  words  are,  not  that  the  second  party  shall  have  an  option, 
privilege  or  right  to  pay,  but  a  positive  agreement  that  he 
will  pay,  and  there  is  no  express  release  from  it,  nor  any 
condition  upon  which  one  may  occur,  save  an  election  to 
declare  an  abandonment  of  the  purchase,  annuUment  of  the 
unperformed  part  of  the  contract  and  forfeiture  of  the  pay- 
ments made,  the  right  to  which  is  secured  only  to  the  vendors. 
This  construction  does  not  wholly  deny  effect  to  the  provision 
relied  upon  by  the  appellee.  Under  it,  he  has  a  right  and 
option  of  purchase,  conforming  to  its  terms,  but  no  option  to 
withdraw  from  the  contract.     Nothing  in  the  terms  of  the 

76  W.  Va. 


672  CiVRMiCHAEL  V.  Rebd.  [Oct.  1915. 

clause  purports  to  confer  such  a  right.  Hence,  no  violence  is 
done  to  the  language  upon  which  he  relies.  It  simply  dis- 
allows prevalence  of  an  inference  over  express  covenants  in- 
consistent with  it. 

An  unnecessary  implication  must  always  yield  to  the  force 
and  effect  of  an*  inconsistent  express  provision.  Booth  v. 
Booting  Mill  Co.,  74  N.  Y.  15;  Bruce  v.  National  Bank,  79  N. 
Y.  154;  Ilutson  Canal  Co.  v.  Penna.  Coal  Co.,  8  Wall.  (U.  S.) 
276;  Maryland  v.  Railroad  Co.,  22  Wall.  (U.  S.)  105;  Aspdin 
V.  Austin,  5  Ad.  &  El.  671;  Churchward  v.  The  Queen  L.  /?., 
1  Q.  B.  173.  In  the  last  case  cited,  Lord  Cockburn  stated  the 
rule  on  this  subject,  in  the  following  terms:  *'The  court 
should  take  great  care  not  to  make  the  contract  speak  where 
it  was  intentionally  silent;  and  above  all,  that  they  do  not 
make  it  speak  entirely  contrary  to  what,  as  may  be  gathered 
from  the  whole  terms  and  tenor  of  the  contract,  was  the  inten- 
tion of  the  parties. ' ' 

Standing,  as  it  does,  upon  a  construction  variant  from  the 
established  rule,  the  court's  action  on  the  demurrer  and  the 
decree  dismissing  the  bill  are  clearly  erroneous. 

The  decree  will  be  reversed,  the  demurrr  overruled  and  the 
cause  remanded. 

Reversed  and  remanded. 


CHARLESTON. 

Carmichael  et  al.  v.  Reed  et  al. 
Submitted  September  7,  1915.    Decided  October  5,  1915. 

1.     Judicial  Sales — Tresumpiion — Judicial  Proceedings. 

When  offered  as  evidence  of  title  to  land  in  this  state,  a  deed 
purporting  to  be  made  under  judicial  proceedings  in  a  Virginia 
court  prior  to  the  formation  of  this  State,  or  under  such  proceedings 
in  this  state  since  the  formation  thereof,  raises  the  presumption,  in 
the  absence  of  evidence  to  the  contrary,  that  the  person  executing 
such  deed  was  authorized  by  the  court  to  convey  the  land ;  but,  in 
the  absence  of  evidence  to  the  contrary,  such  deed  raises  no  pre- 
sumption that  the  title  of  all  persons,  which  the  deed  purports  to 
convey,  in  fact  did  pass  to  the  grantees,  unless  at  least  ten  years 
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shall  have  elapsed  after  such  deed  was  duly  admitted  to  record  in 
the  county  wherein  the  land  is  situated.  Code,  ch.  132,  $8a  II.  (p. 
674). 

2.  Evidence — Certified  Copy — AuthenticcAion. 

Though  a  deed  for  real  estate,  situate  in'  Virginia,  acknowledged 
for  record,  before  the  mayor  of  a  city,  without  that  commonwealth, 
since  1820,  be  recorded  therein,  a  copy  of  such  instrument,  though 
duly  certified,  is  not  admissible  in  evidence;  such  authentication  of 
the  original  being  without  authority  of  law,  since  that  date.  (p. 
'  676). 

3.  Public    Lands — Inclusive    Patent — Excepted    Areas — Burden     of 

Proof, 

Where  plaintiff,  in  an  action  to  recover  the  value  of  timber,  cut 
and  taken  from  land  title  to  which  is  asserted  by  defendant,  claims 
under  an  inclusive  patent,  embracing  within  its  exterior  bounds 
excepted  areas,  the  burden  rests  upon  him  to  locate  the  exceptions, 
and  to  show  that  the  disputed  tract  lies  without  them.     (p.  677). 

4.  Evidence — Secords — Certified  Copy  of  Will — Admiasihility — Secorda- 

tion. 

A  certified  copy  of  a  valid  will,  duly  probated  in  Virginia,  prior 
to  the  formation  of  this  state,  and  authenticated  by  the  clerk  of  the 
probate  court,  if  relevant,  is  admissible  as  evidence  in  the  courts 
of  this  state,  though  not  recorded  therein,     (p.  678). 

5.  Same — Records — Papers  Recordable. 

A  copy  of  a  paper,  itself  purporting  to  be  a  copy  of  the  original 
of  record  in  another  state,  though  duly  certified,  is  not  competent 
evidence  of  title  to  lands  in  this  state;  a  mere  copy  of  the  original, 
though  duly  certified  by  the  legal  custodian  thereof,  is  not,  without 
further  verification  of  its  authenticity  a  paper  recordable  in  this 
state,     (p.  678). 

Error  to  Circuit  Court,  Clay  County. 

Action  by  D.  Carmichael  and  others,  partners,  etc.,  against 
James  Reed  and  another,  partners,  etc.  Judgment  for  plain- 
tiffs, and  defendants  bring  error. 

Reversed,  and  new  trial  awarded, 

Oeo.  W,  McClintic,  H.  B.  Davenport  and  B.  C.  Eakle,  for 
plaintiffs  in  error. 

J.  E,  Springston  and  Morrison  &  Rider,  for  defendants  in 
error. 
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Lynch,  Judge: 

D.  Carmichael  and  others  associated  with  him  as  partners 
brought  assumpsit,  and,  against  James  and  L.  J.  Reed,  re- 
covered judgment  therein  for  the  value  of  timber  alleged  to 
have  been  cut  and  removed  by  them  from  two  tracts  of  land 
claimed  by  plaintiffs.  Prom  such  judgment  defendants  seek 
relief  by  reversal  upon  various  assignments  of  error. 

No  question  of  title  is  involved  as  to  the  tract  consisting  of 
1923  acres,  and  defendants  admit  the  cutting  and  removal 
from  35  acres  thereof,  by  mistake,  of  timber  to  which  they 
were  not  entitled.  They,  however,  do  dispute  the  quantity  and 
value  claimed  by  plaintiffs.  Prom  the  31  acres,  in  the  record 
known  as  the  interlock,  timber  was  cut  by  both  parties.  Each 
claimed  and  undertook  to  trace  title  thereto  to  patents  is- 
sued by  the  commonwealth  of  Virginia ;  plaintiffs,  to  one  bear- 
ing date  December  31,  1795;  defendants,  to  one  junior  to  it. 
Such  proof  was  necessary,  as  the  ownership  of  the  timber  was 
wholly  dependent  upon  the  true  title  to  the  land*. 

Plaintiffs*  two  tracts  have  no  line,  and  but  one  comer,  in 
common.  Otherwise  they  are  wholly  distinct  and  separate, 
though  perhaps  originally  parts  of  the  same  grant  or  patent. 
Defendants'  1400  acres  adjoins  both  tracts,  and  it  and  plain- 
tiffs' smaller  tract  overlap  to  the  extent  of  31  acres,  con- 
stituting the  interlock.  To  the  introduction  of  the  patent  to 
William  Wilson  for  93,000  acres,  dated  December  31,  1795, 
and  all  subsequent  deeds  purporting  to  convey  the  whole  or 
any  part  of  the  original  grant,  defendants  objected,  and,  after 
being  admitted,  they  moved  to  exclude  them  for  various 
reasons. 

Inherently,  there  was  no  valid  objection  to  the  patent. 
Nor  do  defendants  claim  or  point  out  any.  The  basis  of  their 
motion,  and  the  real  motive  for  their  objections  severally 
made,  doubtless  was  the  anticipated  failure  of  plaintiffs  to 
connect  their  title  to  the  small  tract  with  the  Wilson  grant. 
Conceding  the  validity  of  the  patent,  we  must  determine 
whether  plaintiffs  have  established  valid  mesne  conveyances 
from  it  to  themselves  as  owners  of  the  smaller  tract,  and 
hence,  of  the  interlock.  That  there  is  an  apparent  inter- 
ference between  plaintiffs'  263  acre  tract  and  defendants' 
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1400  acre  tract,  that  the  quantity  and  boundaries  of  the 
interlock  are  as  claimed,  and  that  neither  of  the  parties  has 
or  had  pedis  passessio  of  the  contested  acreage,  are  facts  con- 
ceded by  both  parties,  though  plaintiffs  claim  possession  of 
the  entire  acreages  of  both  their  tracts  under  the  older  title 
and  actual  occupancy  of  the  1923  acres,  the  title  to  which  is 
not  disputed. 

How  Benjamin  Martin  acquired  the  land  patented  to 
Wilson  appears  only  from  recitals  in  Martin's  deed  to  Dennis 
Wheelen,  the  deed  of  Hunt,  Wheelen's  administrator,  to 
Judah  Dobson,  and  the  later  deed  of  commissioner  Glassgow 
to  Dobson.  The  grant  to  Wheelen  recites  the  issuance  of  a 
patent  for  the  same  lands  to  Martin,  assignee  of  Wilson ;  but 
no  such  paper  was  exhibited.  The  will  of  Wheelen,  probated 
at  West  Chester  in  the  state  of  Pennsylvania  July  14,  1819, 
after  making  certain  specific  bequests  and  devises,  appoints 
Washington  Wheelen,  George  Pairlamb  and  Joseph  Mc- 
Clellan  executors,  and  empowers  them  to  sell  and  by  appro- 
priate deed  to  convey  his  lands  in  Virginia  and  other  states, 
and  otherwise  carry  into  effect  all  the  provisions  of  the  will. 
The  persons  so  appointed  having  declined  the  trust,  Thomas 
Hunt  was  duly  appointed  in  their  stead  as  administrator  with 
the  will  annexed.  He  as  such  conveyed  the  land  to  Dobson 
December  3,  1832.  Olassgow's  deed  to  Dobson  purports  to  be 
based  upon  a  decree  rendered  April  9,  1841,  by  the  circuit 
court  of  Botetourt  county,  on  a  bill  by  Judah  Dobson  against 
the  widow  and  heirs  of  William  Wilson  and  others,  finding 
that  **the  plat  for  93,000  acres  of  land  in  said  bill  described 
was  assigned  by  William  Wilson  to  Benjamin  Martili,  that 
the  patent  for  the  said  tract  of  land  was  issued  through  mis- 
take to  the  said  William  Wilson,  that  plaintiff  had  deduced 
and  exhibited  a  regular  title  to  himself  from  the  said  Ben- 
jamin Martin  for  the  said  tract  of  93,000  acres,  and  that  he 
was  therefore  entitled  to  the  legal  title  for  the  same'',  and 
directing  the  widow  and  heirs  of  Wilson  to  convey  the  lands 
to  Dobson,  and  in  the  event  of  their  failure  so  to  do  directed 
William  A.  Qlassgow  as  a  commissioner  appointed  for  the 
purpose  to  execute  the  conveyance,  as  he  thereafter  did.  To 
the  admission  of  these  deeds,  in  the  absence  of  authenticated 
copies  of  such  of  the  original  papers  of  the  cause  as  would 
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identify  the  land  and  show  that  the  persons  whose  title  was 
sought  to  be  affected  were  indeed  parties  thereto,  defendants 
objected,  and  later  moved  to  exclude  them  for  this  and  other 
reasons,  which  objctions  and  motion  the  court  overruled.  In 
this  respect  the  court  committed  error.  For,  sm  against 
strangers,  or  those  holding  adversely  under  a  different  title, 
such  recitals,  without  more,  are  not  evidence  of  such  pro- 
ceedings or  of  the  commissioner's  authority  to  convey,  and 
do  not  prove  the  title  the  deed  purports  to  vest  in  the  grantee. 
Waggoner  v.  Wolf,  28  W.  Va.  820 ;  McBoddrUl  v.  Lumber  Co., 
40  W.  Va.  564 ;  WUson  v.  Braiden,  48  W.  Va.  196 ;  Walton  v. 
Hale,  9  Gratt.  196.  While,  by  virtue  of  §8a  II,  ch.  132,  Code, 
the  deeds,  when  offered,  did  raise  the  presumption  of  the 
authority  of  the  commissioner  to  convey,  that  statute  can  not 
avail  as  the  basis  for  the  further  presumption,  thereby 
authorized  in  the  absence  of  evidence  to  the  contrary,  that  the 
title  of  all  persons  which  the  deed  purports  to  convey  under 
judicial  proceedings  did  in  fact  pass ;  for  the  reason  that  less 
than  ten  years  had  elapsed  since  the  Glassgow  deed  to  Dobson 
was  admitted  to  record  in  the  county  wherein  the  land  af- 
fected is  situated.  McDermitt  v.  Forbes,  69  W.  Va.  268; 
Pardee  v.  Johnson,  70  W.  Va.  347 ;  McOinnis  v.  Caldwell,  71 
W.  Va.  376.  The  deed  was,  it  is  true,  recorded  July  17,  1867, 
in  Kanawha  county,  wherein  part  only  of  the  93,000  acres  was 
located;  July  20,  1907,  in  Clay  county,  wherein  that  part 
thereof  adversely  claimed  is  situated  (that  county,  by  an  act 
of  the  Virginia  assembly  passed  March  29,  1858,  being  created 
exclusively  out  of  portions  of  Braxton  and  Nicholas  counties : 
Acts  Va.  1857-58,  ch.  158)  ;  and  in  Nicholas  September  9, 
1907.  So  that,  except  as  to  Kanawha,  the  deed  was  recorded 
less  than  seven  years  before  the  trial  of  the  case. 

Did  the  recordation  in  Kanawha  county  warrant  the  use  of 
the  deed  as  the  basis  of  such  presumption  as  to  title,  con- 
ceding the  deed  to  be  a  recordable  paper?  The  enactment, 
it  is  true,  uses  the  terms  **duly  admitted  to  record  in  any 
county".  But  must  this  language  be  construed  to  mean 
recordation  in  any  county  whatever,  however  remote  it  may 
be  from  the  locus  of  the  lands  involved,  or  only  that  to  be 
evidentiary  or  presumptive,  within  the  meaning  of  the 
statute,  the  recordation  must  be  in  the  county  wherein  the 
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land  lies?  Evidently,  the  legislature  intended  that  the  en- 
actment should  be  construed  in  connection  with  other  statutes 
relating  to  the  same  subject.  Doubtless,  it  had  in  view  the 
provisions  of  law  rendering  void  as  to  creditors  and  sub- 
sequent purchasers,  for  valuable  consideration,  without 
notice,  such  as  were  defendants,  every  conveyance  of  real 
estate  and  every  agreement  therefor  **  until  and  except  from 
the  time  that  it  is  duly  admitted  to  record  in  the  county 
wherein  the  property  embraced  in  such  conveyance  or  deed 
may  be'*.  Code,  ch.  74,  §§5,  6.  That  it  had  in  contemplation, 
also,  the  definition  given,  by  section  9  of  the  same  chapter, 
of  the  words  ** creditors"  and  ** purchasers '*,  as  applied  in 
sections  5  and  6,  must  also  be  assumed.  When  read  and  con- 
strued together,  these  sections  then  being  in  force  and  effect, 
the  provisions  of  the  act  of  1907  (§8a  II,  ch.  132,  Code)  must 
be  held  to  require  recordation  in  the  county  wherein  the  real 
estate  involved  is  situated ;  and  recordation  elsewhere  will  not 
avail.  Lumber  Co.  v.  Turk,  83  S.  E.  (W.  Va.)  83;  Horsley  v. 
Garth,  2  Gratt.  471. 

But,  for  another  potent  reason,  all  plaintiffs'  exhibits  per- 
taining to  title,  including  the  Wilson  patent,  either  were  im- 
properly admitted  in  evidence,  or  if  properly  admitted  in 
the  first  instance  should  have  been  excluded  pursuant  to  de- 
fendants' motion.  The  patent  and  the  deeds  conveying  the 
original  boundary,  which  also  embraced  3000  acres  expressly 
reserved  and  eiccepted,  were  inclusive  grants ;  and,  under  the 
principles  laid  down  in  Cook  v.  Lumber  Co.,  74  W.  Va.  503 ; 
Waiiams  v.  Smith,  85  S.  E.  546,  and  Land  Co.  v.  Gray,  73  W. 
Va.  503,  it  devolved  upon  plaintiffs  to  prove  that  the  inter- 
lock was'  not  within  such  excluded  area.  As  no  such  proof 
was  offered,  denial  of  the  motion  to  exclude  manifestly  was 
erroneous  as  to  the  deeds  from  William  K.  Smith  and  others 
to  West  Virginia  Iron  and  Manufacturing  Company,  dated 
May  1,  1837;  from  Smith  to  Shepherd  and  others,  dated 
November  8,  1836;  from  Judah  Dobson  to  Smith,  dated  July 
11.  1835;  from  Glassgow  to  Dobson,  dated  September  28, 
1853;  from  Martin  to  Wheelen,  dated  March  3,  1796;  and  the 
Wilson  patent. 

Moreover,  some  of  these  deeds  were  improperly  admitted 
for  another  reason.    Though  at  the  date  of  Martin's  convey- 
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ance  to  Wheelen,  March  4,  1796,  and  until  January,  1820,  a 
deed  executed  by  one  not  a  resident  of  Virginia,  purporting 
to  convey  real  estate  located  in  that  state,  properly  could  be 
authenticated  by  an  acknowledgment  taken  and  certified  by 
the  mayor  of  any  city  within  the  United  States  (Acts  Va. 
1785,  ch.  90,  §5 ;  Cales  v.  MUler,  8  Gratt.  6 ;  Hassler  v.  King,  9 
Gratt.  115),  after  the  latter  date  a  mayor  of  such  city  had  not 
that  authority.  Thereafter  acknowledgments  taken  and  certi- 
fied by  him  did  not  make  such  deeds  recordable  in  Virginia. 
The  Hunt  deed,  introduced  in  evidence  by  plaintiffs  as 
exhibit  K,  being  a  necessary  link  in  their  chain  of  title,  and 
purporting  to  be  a  certified  copy  of  a  deed  for  real  estate,  so  | 

irregularly  authenticated,  was  not  admissible  over  objection, 
and  should  have  been  excluded  for  that  reason. 

The  deed  from  Martin  to  Wheelen,  plaintiffs'  exhibit  M, 
should  have  been  excluded  on  another  ground.  Apparently, 
it  purports  \6  be  a  copy  of  a  recorded  copy  of  the  original 
deed,  and  as  such,  in  the  absence  of  the  original  or  proof  of 
its  loss,  or  due  authentication  of  the  copy  by  re-acknowledg- 
ment and  due  certification,  the  latter  was  not  a  recordable 
paper,  and  hence,  under  the  statutes  cited  (Sections  5,  6  and 
9,  ch.  74,  Code),  not  notice  to  defendants  as  claimants  under 
a  distinct  and  hostile  title.  A  copy  of  a  paper,  itself  a  copy 
of  another,  though  duly  certified  and  recorded,  is  not  com- 
petent evidence  of  title  to  lands,  except  for  the  purposes 
authorized  by  §8,  ch.  73,  Code,  and  when  objected  to  should 
not  be  admitted.  But  if  the  copy  be  acknowledged  by  the 
grantor  before  a  proper  officer,  and  by  him  certified  to  the 
clerk  for  record,  and  by  the  latter  to  be  a  true  copy,  it  is 
admissible  as  primary  evidence  of  equal  dignity  with  the 
original,  where  the  original  is  lost  or  destroyed.  Baker  v. 
Preston,  Gilmer  (Va.)  235,  285.  Such  copy,  however,  is  evi- 
dence only  against  the  persons  claiming  under  the  grantor 
subsequent  to  the  authentication.  Ben  v.  Peete,  2  Band.  539 ; 
liowlett  v.  Daniel,  4  Munf .  473 ;  see  also  Peterson  v.  Ankroniy 
25  W.  Va.  56.  A  Texas  case  held  a  copy  verified  by  compari- 
son with  a  certified  copy  to  be  inadmissible.  Lasater  v.  Van 
Hook,  77  Tex.  650.  And  in  Oregon  a  certified  copy  of  a 
certified  copy,  though  of  a  map,  was  held  clearly  incompetent 
and  inadmissible.    Goddard  v.  Parker,  10  Ore.  102.    Barley  v. 
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Byrd,  95  Va.  516,  and  Whitacre  v.  M'llkaney,  4  Munf.  312, 
state  the  same  rule.  In  certain  circumstances,  such  copies 
may  be  admissible,  as  stated  in  2  Elliott  Ev.  §1483;  17  Cyc. 
329,  517 ;  but  whether  so  here  need  not  be  said,  as  that  ques- 
tion does  not  arise. 

Defendants  also  challenge  the  admissibility  of  the  will  of 
Dennis  Wheelen  as  evidence  of  the  transfer  of  title  to  the 
93,000  acres  from  him  to  Dobson  through  the  deed  of  Hunt 
as  administrator.  The  basis  of  the  objection  is  that  the  will 
was  not  recorded  in  this  state.  But  an  authenticated  copy  of 
it  and  of  the  proceedings  of  the  probate  court  in  Pennsyl- 
vania had  in  1819  according  to  the  laws  of  that  State,  was 
properly  admitted  to  probate  in  Botetourt  county,  Virginia, 
in  November,  1840,  by  a  general  court,  under  the  authority  of 
Code  1819,  vol.  1,  ch.  104,  §16,  passed  March  3,  1819.  Hence, 
the  propriety  of  its  introduction  upon  the  trial,  unless,  as 
defendants  contend,  it  was  improperly  so  introduced  because 
not  recorded  in  some  county  of  this  state.  That,  as  we  con- 
ceive, is  the  only  basis  for  such  objection.  But  it  is  not 
tenable  under  Thrasher  v.  Ballard,  33  W.  Va.  285,  holding, 
as  appears  from  the  syllabus,  that  a  duly  attested  copy  of  a 
will  recorded  in  any  court  of  Virginia  (wherein  the  lands  here 
involved  were  then  located)  is  admissible  as  evidence  in  this- 
state.  Besides,  it  is  apparent  that  the  recordation  thereof  in 
Botetourt  county  antedated  the  issuance  of  the  patent  of  185T 
under  which  defendants  claim  title  to  the  31  acres  now  in 
controversy,  and  hence  operated  as  notice  to  them,  though  not 
recorded  here. 

A  further  assignment  urged  by  defendants  questions  the 
validity  of  the  sale,  and  the  deed  based  thereon  ( plaintiffs' 
exhibit  I),  made  by  James  M.  Corley  as  deputy  sheriff  of 
Braxton  county  to  Isaac  CoUison  Jatnuary  26,  1849,  on  the 
ground  that  real  estate  then  was  not  subject  to  levy  and  sale 
under  execution  upon  a  judgment  for  debt.  But,  as  the  pro- 
visions of  ch.  187,  Virginia  Code  of  1849,  limiting  the  en- 
forceability of  judgments  by  executions  against  personal 
property  only,  except  where  the  judgment  was  in  favor  of 
the  commonwealth,  did  not  become  effective  until  July  first 
of  that  year  (ch.  226,  Code  1849),  ch.  134,  Code  1819,  passed 
February  25,  1819,  was  not  thereby  or  theretofore  repealed, 
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and  was  the  law  on  the  date  the  deed  was  made,  so  far  as  a 
diligent  search  discloses.  That  statute  did  authorize  sales  of 
real  estate  under  execution.  Besides,  it  may,  and  should 
reasonably,  be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  an  oflBcer  always  acts  within  the  scope  of  his 
authority.  Code,  ch.  7,  §15 ;  Oshurn  v.  Staley,  5  W.  Va.  85 ; 
Association  v.  SoJin,  54  W.  Va.  117. 

As  to  the  propriety  and  applicability  of  instructions  given 
and  refused,  nothing  need  now  be  said,  as  upon  another  trial 
the  facts  proved  may,  indeed  must,  be  wholly  different,  unless 
the  defects  pointed  out  are  hereafter  cured.    For  readily  is  it 
conceivable  that  the  presence  of  these  various  inadmissible 
papers,  offered  and  introduced  as  muniments  of  title  to  the 
interlock,  may  have  induced  the  verdict  on  which  the  judg- 
ment was  rendered.     Any  doubt  that  they  did  so  operate 
enures  to  the  benefit  of  defendants,  and  alone  warrants  re- 
versal, notwithstanding  the  alternative  character  of   plain- 
tiffs' instruction  number  three.     Nor  need  the  question  of 
jurisdiction  by  assumpsit,  apparently  not  determined  by  the 
trial  court,  be  considered,  though  raised  in  argument,  except 
by  way  of  citation  of  Parks  v.  Morris  63  W.  Va.  51,  holding 
that  form  of  action  improper  in  a  case  where  title  is  involved. 

These  conclusions  necessarily  require  reversal  of  the  judg- 
ment and  the  award  of  a  new  trial;  and  such  will  be  the 
order. 

Beversedy  and  new  trial  awarded. 


CHARLESTON. 

Sperry  &  Hutchinson  Co.  v.  Hrij,  Sheriff. 
Submitted  September'?,  1915.    Decided  October  5,  1915. 

Commerce — '^Inierftale    Commerce*'  —  Stale    License    Tax  —  Trading 
Stamps. 

A  compaiiy  carrying  on  the  business  of  selling  to  merchants  in 
this  state,  upon  mail  orders  addressed  to  it  at  its  place  of  business 
in  another  state,  merchants  trading  stamps,  and  redeeming  same  with 
premiums  shipped  from  such  other  state  as  ordered,  is  engaged  in 
interstate  commerce,  and  can  not  be  required  to  pay  <a  state  license 
tax  for  the  privilege  of  conducting  such  business. 
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Appeal  from  Circuit  Court,  Kanawha  County. 

Suit  by  the  Sperry  &  Hutchinson  Company  against  Bonner 
Hill,  Sheriff,  etc.  From  decree  for  plaintiff,  defendant  ap- 
peals. 

Affirmed. 

Fred  0.  Blue  and  John  T.  Simms,  for  appellant. 

Mollohan,  McClintic  &  Mathews  and  John  Hall  Jones,  for 
appellee. 

Williams,  Jxjdqe: 

Claiming  that  plaintiff  was  engaged  in  a  merchants  trading 
stamp  business  in  the  counties  of  Preston  and  Mineral,  during 
the  fiscal  year  beginning  July  1,  1913,  and  ending  June  30, 
1914,  for  which  it  is  required  by  law  to  pay  an  annual  license 
tax  of  $500  in  each  of  said  counties,  the  state  tax  commissioner 
issued  license  taxes  for  each  of  said  counties,  adding  thereto 
the  statutory  penalty  for  failure  to  pay  promptly,  and  placed 
them  in  the  hands  of  the  respective  sheriffs  of  said  counties 
for  collection.  They  were  later  returned,  with  the  oflScer's 
statements  endorsed  thereon  that  plaintiff  had  no  property 
in  said  counties.  The  tax  commissioner  thereupon  placed 
them  in  the  hands  of  defendant,  sheriff  of  Kanawha  county, 
who  levied  them  upon  plaintiff's  property  in  the  city  of 
Charleston,  Kanawha  county.  Plaintiff  then  filed  its  bill  in 
the  circuit  Court  of  Kanawha  county  against  said  sheriff, 
averring  that  it  had  done  no  business  in  either  of  said 
counties,  within  the  license  year  above  named,  for  which  it 
is  liable  to  pay  a  tax,  and  had  made  no  application,  to  the 
tax  commissioner  for  such  license,  and  prayed  that  the  sheriff 
be  perpetually  enjoined  from  selling  its  property,  and  that 
the  license  tax  be  declared  illegal  and  void.  Defendant  de- 
murred and  answered,  denying  the  allegations  of  the  bill. 
Plaintiff  replied  generally,  and  on  the  28th  of  September, 
1914,  the  cause  was  heard  upon  depositions  taken  by  each 
of  the  parties  to  the  cause,  and  a  final  decree  made,  in  which 
the  court  held  that  plaintiff  was  not,  in  any  manner,  engaged 
in  business  in  Preston  county,  and  that  the  business  done  by 
it  in  Mineral  county,  for  the  license  year  named,  was  done 
solely  by  mail  orders  sent  from  that  county  to  its  branch 
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.  office  in  Cumberland,  Maryland,  and  was,  therefore,  an  inter- 
state business,  for  which  plaintiff  was  not  liable  to  pay  a 
license  tax  in  this  state,  and  perpetually  enjoined  defendant 
from  selling  the  property  levied  on.  By  this  appeal  defend- 
ant seeks  a  reversal  of  that  decree. 

Plaintiff  is  a  New  Jersey  corporation  authorized  by  charter 
to  carry  on  a  merchants  trading  stamp  business,  which  is  a 
peculiar  form  of  advertising  the  business  of  retail  merchants, 
having  its  principal  place  of  business  in  the  city  of  New  York, 
and  branch  offices  elsewhere. 

Sec.  2,  clause  (j),  Ch.  32,  Code  1913,  provides  as  follows: 
'*No  person  without  a  State  license  therefore  shall  •  •  • 
(j)  sell,  offer  or  expose  for  sale  to  merchants,  trading  stamps, 
premium  stamps  or  certificates  of  like  nature  or  character  or 
undertake  with  merchants  to  redeem  such  stamps  or  certifi- 
cates in  money  or  goods."  By  Sec.  35,  same  chapter,  such 
license  is  required  for  each  county  in  which  such  business  is 
carried  on;  by  Sec.  101,  the  annual  license  tax  is  fixed  at 
$500;  and  Sec.  121,  provides  a  penalty  of  10%  of  the  tax  for 
each  month's  default  made  in  the  payment  thereof. 

That  the  legislature  has  the  right  to  prescribe  a  license  tax 
for  the  privilege  of  conducting  the  business  in  which  plain- 
tiff was  engaged,  when  carried  on  in  this  state,  is  not  denied. 
That  question  was  decided  in  Sperry  &  Hutchinson  Co,  v. 
Melton,  69  W.  Va.  124. 

Defendant  contends  that  plaintiff  sold  stamps  to  the 
Offutt-Lakin  Company,  and  also  redeemed  them  in  the  license 
year  beginning  July  1,  1913.  This  it  denies,  but  admits  that 
it  paid  a  license  tax  in  Preston  county  for  the  fiscal  year 
beginning  July  1,  1911,  and  also  for  the  fiscal  year  next  fol- 
lowing. But,  for  the  latter  year,  it  claims  that  it  was  not 
legally  bound  to  pay  the  tax,  and  did  so  under  protest,  and 
after  levy  therefor  had  been  made  on  its  goods  in  Clarksburg. 
A  contract,  between  it  and  the  Offutt-Lakin  Company,  retail 
merchants  doing  busines  at  Terra  Alta,  Preston  county,  dated 
June  18,  1912,  appears  in  the  record,  by  which  it  agreed  to 
sell  Offutt-Lakin  Company  trading  stamps,  and  redeem  them 
from  their  cash  customers.  That  agreement  was  for  a  year 
from  its  date,  and,  in  terms,  provided  that  it  should  renew 
itself  automatically  for  periods  of  one  year  each,  from  year 
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to  year,  unless  written  notice  to  the  contrary  was  given  by 
either  party  to  the  other  thirty  days  prior  to  the  yearly 
period  of  expiration;  and  W.  B.  Lyon,  plaintiff's  district 
manager,  whose  district  included  the  state  of  West  Virginia, 
admits,  that  written  notice  of  the  cancellation  of  the  contract 
had  not  been  given,  but  claims  that  it  was,  nevertheless,  abro- 
gated by  the  action  of  the  parties  to  it.  He  says  no  business 
was  ever  done  under  it,  and  Offutt-Lakin  Company  never 
applied  for  stamps  after  it  was  made.  P.  L.  Lakin,  manager 
of  Off utt-Lakin  Company,  also  admits  that  no  notice  was 
given  of  the  termination  of  that  contract,  and  says  he  bought 
no  trading  stamps  from  Sperry  &  Hutchinson  Company  in 
the  license  year  in  question.  He  admits  using  their  stamps, 
up  until  May,  1914,  and  says  he  obtained  them  from  D.  E. 
Offutt  &  Sons,  of  Oakland.  Maryland,  who  own  half  the 
capital  stock  of  the  Offutt-Lakin  Company,  under  an  arrange- 
ment with  that  firm,  whereby  it  purchased  the  trading  stamps 
in  ten  book  lots,  and  divided  them  with  his  company.  There 
is  no  proof,  however,  that  plaintiff  was  a  party  to  that 
arrangement.  He  also  says,  that  during  the  license  year 
1913-1914,  he  had  a  good  deal  of  correspondence  with  plain- 
tiff's branch  ofiBce  in  Cumberland,  relating  to  the  redeeming 
of  stamps  from  his  customers,  in  Preston  county,  and  that 
many  were  redeemed  with  premiums  shipped  to  such  custom- 
ers from  Cumberland,  Maryland.  Miss  Isaacs,  who  attended 
to  most  of  the  detail  work  in  plaintiff's  premium  parlor  in 
Cumberland,  continued  to  send  Offutt-Lakin  Company  **Red 
Letter  Day*'  stamps  throughout  the  year  1913,  and  for  the 
first  five  months  of  1914.  She  says  it  was  her  practice  to 
send  them  to  all  customers  whose  names  were  on  the  mailing 
list,  and  that  she  did  so  without  any  direction  from  the 
general  manager.  The  ''Red  Letter  Day"  stamps  were  not 
sold,  but  were  given  by  Sperry  &  Hutchinson  Company  to 
their  customers,  only  on  a  certain  day  of  each  month,  and 
they  in  turn,  gave  them  to  their  retail  customers  only  on  that 
day,  simply  as  a  means  of  attracting  them  to  their  place  of 
business.  Each  ''Red  Letter  Day"  stamp  was  equivalent  to 
ten  of  the  green  trading  stamps,  but  nothing  was  paid  for 
them.  There  is  no  proof  that  any  stamps  were  redeemed  in 
either  Preston  or  Mineral  county  in  the  year  in  question. 
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Three  books  of  trading  stamps,  one  procured  from  a  customer 
of  Cline's  store  in  Mineral  county  and  two  from  Offutt-Lakin 
Company's  customer  in  Preston  county,  were  sent  to  persons 
in  Charleston,  Kanawha  county,  where  plaintiff  had  license 
to  do  business  and  maintained  a  premium  parlor,  and  were 
there  presented  and  redeemed  with  premiums  kept  in  store  at 
that  place.  Mr.  W.  F.  Bonnett,  manager  of  plaintiff's 
Charleston  premium  parlor,  says  he  did  not  know  the  person 
who  presented  the  stamps,  and  there  was  no  way  of  telling  to 
what  one  of  plaintiff's  West  Virginia  customers  the  stamps 
had  been  issued,  that  all  stamps  issued  to  West  Virginia 
customers  are  identical.  Neither  could  he  tell  in  what  year 
they  had  been  issued. 

Viewing  the  foregoing  evidence  in  the  strongest  light 
against  plaintiff,  it  does  not  prove  that  it  sold,  offered  or  ex- 
posed for  sale,  or  that  it  undertook  with  any  merchant,  to 
redeem  merchants  trading  stamps,  either  in  Preston  or  in 
Mineral  county. 

Plaintiff  admits  that  it  did  business  in  Mineral  county,  but 
claims  that  it  was  an  interstate  business  carried  on  solely  by 
mail  orders,  and  that  the  state  has  no  right  to  require  a 
license  tax  therefor.  The  evidence,  as  to  either  county,  proves 
no  more  than  that  it  was  conducting  its  business  with  its 
customers  in  Preston  and  Mineral  counties  from  its  branch 
office  in  Cumberland,  through  the  mail.  That  plaintiff's  busi- 
ness  thereby  became  an  interstate  commerce,  exempt  from 
state  taxation  by  clause  3,  Sec.  8,  Art.  I,  of  the  Federal  Con- 
stitution, scarcely  admits  of  doubt. 

*  *  Stocks,  bonds,  debentures,  and  other  securities  are  subject- 
matters  of  Interstate  commerce."  Bracey  v.  Darst,  218  Fed. 
482.    See  also.  Lottery  Case,  188  U.  S.  321. 

Commerce,  as  used  in  the  federal  constitution,  is  a  com- 
prehensive term,  and  means  more  than  traffic.  Transmission 
of  intelligence  by  a  correspondence  school  has  been  held  to  be 
commerce.    International  Tert  Book  Co.  v.  Pigg,  217  U.  S.  91. 

That  a  license  tax  exacted  by  a  state  for  doing  an  inter- 
state business,  is  indirectly  a  tax  upon  interstate  commerce, 
and  hence  in  violation  of  the  Federal  Constitution,  is  well 
settled. 

**A  state  law  is  unconstitutional  and  void  which  requires  a 
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party  to  take  out  a  license  for  carrying  on  interstate  com- 
merce."    CrutcJier  v.  Kentucky,  141  U.   S.   47.     See  also, 
Adams  Express  Co,  v.  New  York,  232  U.  S.  14,  and  Davis  v. 
Virginia,  236  U.  S.  697. 
The  decree  is  affirmed. 

Affirmed. 


CHARLESTON. 

Weil  v.  Black,  Judge. 
Submitted  September  8,  1915.    Decided  October  5,  1915. 

1.  Prohibition — Eight    to    Bemedy — Want    of   Jurisdiction — Inferior 

Court. 

Prohibition  lies,  as  a  matter  of  right,  in  all  cases  where  the  in- 
ferior court  has  not  jurisdiction  of  the  subject  matter  in  controversy, 
and  it  is  not  essential  to  the  right  to  apply  for  the  writ,  that  the 
question  of  jurisdiction  should  first  have  been  presented  to,  and 
passed  on  by  such  inferior  court;   or,  that  the  petitioner  has  not 

come  other  adequate  remedy,     (p.  687). 

« 

2.  Same — Want  of  Jurisdiction — Determination, 

In  determining  whether  an  inferior  court  has  jurisdiction  to 
entertain  an  indictment,  it  is  only  necessary  to  determine  whether 
the  transactions  and  circumstances  therein  alleged  show  that  an 
offense,  punishable  under  the  law,  has  been  committed.  The  technical 
sufiiciency  of  the  indictment  will  not  be  inquired  into,  as  if  upon  a 
demurrer  or  motion  to  quash,  to  determine  jurisdiction,     (p.  688). 

3.  Bribery — "Executive  Officer*' — Public  Service  Commission. 

Members  of  the  public  service  commission  are  executive  oflScers 
within  the  meaning  of  Sec.  5a,  Ch.  147,  Code  1913,  making  it  a 
felony  to  attempt  to  bribe  any  executive  or  judicial  officer  of  the 
state,  or  any  member  of  the  legislature,  by  offering  or  proposing 
to  give  him  money,  testimonial,  or  other  valuable  thing,  in  order  to 
influence  him  in  the  performance  of  his  official  or  public  duties,  (p. 
691). 

4.  Same — Elements  of  Offense — Official  Action, 

To  constitute  the  offense  of  attempted  bribery,  it  is  immaterial 
whether  the  official  action  thereby  sought  to  be  influenced  was 
officially  right  or  wrong,     (p.  691). 

5.  Criminal  Law — Principal  and  Accessory — Disiinciion — Abolition. 

Sees.  6  and  8,  Ch.  152,  Code  1913,  in  effect,  abolish  the  common 
law  distinction  between  an  accessory  before  tl\e  fact  and  a  principal 
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felon,  by  making  such  accessory,  in  every  felony,  punishable  as  if  he 
were  the  principal  in  the  first  degree,  and  punishable  in  the  county 
in  which  the  principal  felon  might  be  indicted,     (p.  693). 

6.  Same — V'enue — Commission  of  Offense — Offer  by  Agent. 

A  person  who,  without  the  state,  counsels  and  procures  a  re- 
sponsible agent  to  offer  money  to  a  public  officer  within  the  state, 
in  orjder  to  influence  him  in  the  discharge  of  his  public  and  official 
duties,  is  guilty  of  a  felony  under  the  law  of  this  state,  and  is 
punishable  in  the  county  where  the  agent  made  the  offer,     (p.  693). 

7.  Corporations — Public  Service  Commission — Bate  Begulations — En- 

foroement — l>uty  of  Commissioners. 

Where  the  publfc  service  commission  has,  upon  proper  evidence 
and  after  due  consideration,  made  an  order  prescribing  certain  rates 
to  be  charged  for  services  to  be  rendered  by  a  public  service  cor- 
poration, it  is  the  official  duty  of  the  individual  members  of  such 
commission  to  compel  obedience  to  such  order,  if  it  be  not  obeyed, 
by  instituting  proper  proceedings  in  court,     (p.  695). 

8.  ^KiBEXLY— Corporations — What  Constitutes — Public  Service  Commis- 

sion, 

And  if,  before  instituting  such  proceeding,  the  individual  members 
thereof  should  be  sued  in  their  official  capacity,  in  any  court  having 
jurisdiction,  for  the  purpose  of  having  the  enforcement  of  their 
order  enjoined,  and  the  same  declared  null  and  void,  it  then  becomes 
their  official  duty  to  make  defense  thereto,  by  all  proper  and  lawful 
means;  and  an  offer  to  give  money  to  one  of  them  in  order  to 
induce  him  to  give  testimony  in  such  case,  whether  such  testimony 
be  true  or  false,  is  an  attempt  to  influence  a  public  officer  in  the 
performance  of  his  official  duty.  All  the  acts  of  such  public  service 
commissioner  to  be  performed  in  relation  to  such  suit,  whether 
employing  counsel,  procuring  evidence  or  giving  personal  testimony, 
are  official,  and  not  private  or  personal  acts.     (p.  695). 

9.  Criminal  Law — Jurisdiction — State  and  Federal  Courts. 

The  jurisdiction  of  an  offense  by  the  state  court  is  not  impaired 
by  the  fact  that  the  same  transactions  may  constitute  a  distinct 
offense  punishable  under  federal  statutes,     (p.  697). 

10.     Bribery — Attempted  Bribery  of  Public  Officers — Defenses. 

It  is  no  defense  to  an  indictment  for  attempted  bribery  of  a 
public  officer,  that  he  was  not  a  de  jure  officer ;  his  official  character 
can  not  be  thus  collaterally  apsailed ;  it  is  sufficient  that  he  was  a 
fie  facto  officer,     (p.  697). 

Error  to  Circuit  Court,  Kanawh«a  County. 

Prohibition  by  A.  Leo  Weil  aj?ainst  Hon.  H.   K.  Black, 
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Judge,  etc.     Judgment  for  plaintiff,  and  defendant  brings 
error. 

Reversed,  and  rule  in  prohibition  discharged, 

T,  C.  Townsend  and  S,  B.  Avis,  for  plaintiff  in  error. 

P.  C.  Knox,  Price,  Smith,  Spilnian  &  Clay,  J.  H.  Gaines, 
Conley  &  Johnson,  McCamic  &  Clarke,  M.  F.  Matheny,  Adam 
B.  Littlepage,  Malcolm  Goldsmith  and  L,  Pearson  Scott,  for 
defendant  in  error. 

Williams,  Judge: 

Pour  indictments  were  found  by  a  grand  jury  at  the 
January  term,  1915,  of  the  intermediate  court  of  Kanawha 
county,  against  defendant  in  error,  two  of  which  purport  to 
charge  him,  as  accessory  before  the  fact,  with  two  several 
felonious  attempts  to  bribe  two  designated  public  officers, 
members,  respectively,  of  the  public  service  commission  of 
West  Virginia,  and  two,  with  an  unlawful  attempt  to  bribe 
the  same  officers. 

Following  the  indictments,  defendant  in  error  appeared  and 
gave  bond  for  his  appearance  in  court  on  the  10th  of  March, 
1915,  to  answer  same.  Thereafter,  on  the  24th  of  February, 
and  without  having  answered,  or  challenged  the  sufficiency  of 
the  indictments,  or  the  jurisdiction  of  said  court,  he  presented 
his  petition  to  the  circuit  court  of  Kanawha  county,  praying 
for  a  writ  of  prohibition  against  the  Hon.  Henry  K.  Black, 
judge  of  said  intermediate  court.  A  rule  was  awarded 
thereon  returnable  on  the  5th  of  March,  1915,  summoning 
said  judge  to  appear  and  show  cause,  if  any  he  could,  why 
he  should  not  be  prohibited  from  entertaining  jurisdiction  of 
the  indictments.  The  judge  appeared  by  counsel,  demurred 
to  the  petition  and  moved  to  quash  the  rule,  and,  after  hear- 
ing arguments  of  counsel  thereon,  the  circuit  court  overruled 
the  motion  and  demurrer  and  awarded  the  writ  as  prayed  for. 
The  reversal  of  that  final  order  is  sought  by  this  writ  of  error. 

Counsel  for  plaintiff  in  error  deny  that  prohibition  is  an 
available  remedy  in  the  premises.  They  insist  that  the  ques- 
tion of  jurisdiction  should  first  have  been  raised  in  the 
intermediate  court,  and  there  decided  adversely  to  defendant 
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in  error,  before  he  had  any  right  to  apply  for  prohibition. 
Such  is  not  the  law  of  this  state.  Sec.  1,  Ch.  110,  Ser.  Sec. 
4518,  Code  1913,  reads  in  part  as  follows:  **The  writ  of 
prohibition  shall  lie  as  a  matter  of  right,  in  all  cases  of 
usurpation  and  abuse  of  power,  when  the  inferior  court  has 
not  jurisdiction  of  the  subject  matter  in  controversy,  or  hav- 
ing such  jurisdiction, -exceeds  its  legitimate  powers." 

Before  the  statute  was  amended  in  1882,  by  the  addition 
thereto  of  the  language  above  quoted.  Judge  Green,  a  learned 
and  able  lawyer  and  jurist,  expressed  his  view  concerning  the 
remedy  by  prohibition  as  follows:     **The  true  position,   I 
understand,  is  that  where  on  the  face  of  the  proceedings  the 
inferior  court  not  only  has  not  jurisdiction  and  the  parties 
cannot  by  consent  or  waiver  give  the  court  jurisdiction,  it 
may  be  prohibited  from  proceeding,  though  the  record  does 
not  show  that  the  party  praying  for  the  petition,  either  by 
motion  or  suggestion  in  any  manner  asked  the  inferior  court 
to  dismiss  the  proceedings."    Swinhurn  v.  Smith,  15  W.  Va. 
483,   499.     That  rule  was   applied  in  the  following  cases: 
Judy  V.  LasJiley,  50  W.  Va.  628;  Morley  v.  Godfrey ,  Mayor, 
54  W.  Va.  54:;N,&  W.  R,  Co,  v.  Pinnacle  Coal  Co,,  44  W.  Va. 
575;  City  of  Charleston  v.  Littlepage,  J,,  73  W.  Va.  156. 
True,  some  of  our  decisions  do  hold  that  a  challenge  of  juris- 
diction in  some  manner,  in  the  lower  court,  is  a  condition 
precedent  to  the  right  to  apply  to  this  court  for  the  writ. 
See,  Board  of  Education  v.  Holt,  51  W.  Va.  435,  and  Jennings 
v.  Judge,  56  W.  Va.  146.     But  it  is  not  an  inflexible  and 
arbitrary  rule  of  procedure,  and,  when  this  court  has  applied 
it,  it  has  only  done  so  as  a  matter  of  judicial  courtesy  to  the 
court  sought  to  be  prohibited.     City  of  Charleston  v.  Little- 
page,  J,,  supra,  and  cases  cited  in  opinion,  at  pages  159  and 
160.    Indeed,  in  view  of  the  statute,  giving  the  writ,  **a8  mat- 
ter of  right,'*  we  do  not  see  how  such  a  rule  can  be  justified 
in  any  case  where  it  is  proper  to  be  issued  at  all.    Prohibition 
is  a  remedy  given  as  matter  of  right,  and  may  be  resorted  to 
regardless  of  the  existence  of  some  other  remedy.    A  defend- 
ant has  the  right  to  elect  to  pursue  it  rather  than  some  other 
remedy  he  may  have. 

That  the  intermediate  court  is  entertaining  jurisdiction  of 
the  indictments  appears  from  its  order  requiring  bond  for  the 
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appearance  of  defendant  in  error  to  answer  them  on  a  day 
fixed.  If  it  is  without  jurisdiction  it  had  no  right  to  require 
him  to  appear.  In  determining  the  question  of  jurisdiction 
it  is  only  necessary  to  ascertain  whether  the  transactions 
averred  in  the  indictments,  or  in  any  one  of  them,  constitute 
an  offense  against  the  laws  of  West  Virginia.  If  they  do, 
then  the  intermediate  court  had  jurisdiction  to  hear  and 
determine  all  matters  of  law  arising  thereon,  and  to  try  the 
causes  in  the  manner  provided  by  law  for  the  trial  of  criminal 
cases.  With  the  technical  defects,  if  any,  in  the  indictments 
we  are  not  concerned  upon  this  appeal.  Those  are  questions 
which  the  intermediate  court  should  pass  on  in  the  first 
instance,  if  it  has  jurisdiction  in  the  premises.  We  are  not 
reviewing  the  indictments  as  if  upon  writ  of  error  to  a 
judgment  of  conviction.  The  question  we  have  to  decide  is, 
do  the  indictments  allege  such  matters  as  show  that  an  offense 
has  been  committed,  regarding  the  allegations  as  true?  The 
indictments  are  very  lengthy,  each  one  occupying  about  si.^ty 
eight  printed  pages,  and  it  is  needless  to  encumber  the  reports 
with  a  full  quotation  of  any  one  of  them.  Two  of  them  pur- 
port to  charge  felonies,  and  two  misdemeanors;  and  each  one 
of  them  contains  two  counts.  The  matters  averred  in  each 
are  the  same,  except  the  name  of  the  officer  to  whom  the  offer 
of  money  is  alleged  to  have  been  made.  Hence,  the  substance 
of  one  will  serve  to  determine  the  question  of  jurisdiction. 

Stripped  of  technical  verbiage  and  reduced  to  simpler  form, 
one  of  the  indictments,  purporting  to  be  for  a  felony,  charges, 
in  substance,  as  follows:  That  the  public  service  commission 
of  West  Virginia  had  under  investigation  certain  rates  and 
charges  for  natural  gas,  established  by  the  Manufacturers 
Gas  Company,  a  public  service  corporation,  and  seven  other 
named  subsidiary  gas  companies,  to  become  effective  on  May 
21,  1913,  in  order  to  ascertain  whether  said  rates  were  ex- 
cessive and  discriminatory,  or  were  just  and  reasonable ;  that 
on  the  22nd  of  April,  1914,  after  investigation  and  hearing, 
said  public  service  commission  lawfully  made,  entered  and 
promulgated  a  final  order,  prescribing  a  schedule  of  rates  and 
charges  for  each  of  said  gas  companies,  which  were  to  be 
effective  on  and  after  May  1,  1914,  and  declared  it  to  be 
reasonable  and  just,   (the  indictment  incorporating  in  Jiaec 
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verba  the  final  order  and  schedules  prescribed) ;  that  it  w^as 
the  official  duty  of  the  several  members  of  the  public  service 
commission,  four  in  number,  whose  names  are  mentioned  in 
the  indictment,  to  uphold,  maintain,  and  proceed  to  enforce 
said  final  order;  that  the  aforesaid  gas  companies  thereafter 
brought  a  suit  in  equity,  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  West  Virginia,  against  the 
public  service  commission  and  its  several  members,  praying 
to  have  the  aforesaid  order  declared  void,  and  the  enforce- 
ment of  it  enjoined ;  that  on  the  29th  of  July  the  said  United 
States  District  Court  denied  the  prayer  of  the  bill,   and 
decreed  that  the  rates  fixed  by  the  public  service  commission 
should  be  effective  from  the  time  fixed  in  its  order ;  that  com- 
plainants in  the  bill  appealed  from  that  decree  to  the  Supreme 
Court  of  the  United  States;  that,  pending  said  appeal  de- 
fendant in  error  **did,  on  the  24th  of  October,  1914,  in  the 
city  of  Pittsburg,  state  of  Pennsylvania,  counsel,  aid,  abet, 
procure,  hire  and  command''  Charles  D.  Elliott,  who  knew  of 
the  pendency  of  said  suit  and  the  matters  in  litigation  therein, 
to  offer  as  a  bribe  to  Charles  H.  Bronson,  whom  said  Elliott 
knew  to  be  a  member  of  the  public  service  commission,  ten 
thousand  dollars,  to  induce  and  influence  him,  as  a  member 
of  such  public  service  commission  "to  duly  testify,  depose, 
swear,  make  oath  and  give  evidence   (in  some  way,  shape, 
manner  and  form  to  the  grand  jurors  unknown),"  in  said 
pending  suit,  to  the  following  effect,  viz. :  that  the  investiga- 
tion and  hearing  by  the  public  service  commission  was  in- 
adequate and  unfair,  because  it  was  made  in  subservience  to 
the  will  of  the  governor  of  the  state  of  West  Virginia,  who 
summoned  the  members  of  said  public  service  commission  to 
his  office,  and  ** issued  a  flat  ultimatum,"  that  the  several  gas 
companies  named  **must  not  be  permitted  to  increase  their 
respective  rates,  and  that,  unless  a  decision  to  that  effect  was 
made  within  twenty  four  hours"  by  them,  their  respective 
resignations  should  be  on  his  desk  at  the  end  of  that  time, 
''in  order  that,  and  so  that,  and  with  the  intent  that"  the 
aforesaid  final  order  of  the  public  service  commission  should 
be    declared    void,    and    its    enforcement    enjoined    by    the 
Supreme  Court  of  the  United  States  in  the  suit  then  pending. 
The  second  count  of  this  indictment  is  identical  with  the 
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first,  except  that  it  alleges  the  suit  was  pending  in  the 
United  States  District  Court  instead  of  in  the  United  States 
Supreme  Court. 

If  those  transactions  constitue  an  offense  against  the  law  of 
the  State,  the  intermediate  court  had  jurisdiction,  whether 
the  indictments  are  in  proper  legal  form  or  not,  and  the 
circuit  court  erred  in  awarding  the  writ ;  but,  if  they  do  not 
constitute  an  offense,  then  the  writ  was  properly  issued. 

First,  then,  let  us  see  what  the  law  of  this  State  is  respect- 
ing the  offering,  and  procuring  another  to  oflfer  money  to  an 
officer  in  order  to  influence  him  in  the  performance  of  his 
official  duties,  for  that  is  what  the  indictment  purports  to 
charge,  and  it  certainly  does  not  indicate  that  any  other  of- 
fense was  committed  against  the  State  law.  Sec.  5a,  Ch.  147, 
Ser.  Sec.  5250,  Code  1913,  reads  as  follows: 

**II.  That  any  person  attempting  to  bribe,  by  offering  or 
proposing  to  give  any  executive  or  judicial  officer  of  this 
State,  or  any  member  of  the  legislature,  money,  testimonial, 
or  other  valuable  thing,  in  order  to  influence  him  in  the  per- 
formance of  his  official  or  public  duties,  shall  be  deemed 
guilty  of  felony,  and,  upon  conviction  thereof,  shall  be  im- 
prisoned in  the  penitentiary  for  not  less  than  one  year  nor 
more  than  three  years,  and  shall  moreover  be  forever  dis- 
qualified from  holding  any  office  or  position  of  honor,  trust 
or  profit  in  this  State." 

Members  of  the  public  service  commission  are  included  in^ 
the  descriptive  terms  of  the  above  statute,. ''any  executive  or 
judicial  officer."     Those  are  general  terms,  intended  to  in- 
clude all  public  officers  whose  duties  are  either  judicial  or 
executive.    The  term  "executive"  is  not  there  limited  to  the 
officers  enumerated  in  Sec.  1,  Art.  VII  of  the  Constitution,  as   / 
constituting  the  executive  department  of  the  state  government,   \ 
but  it  is  designed  to  embrace  all  officers,  whether  elected  or   J 
appointed,  whose  duties  pertain  to  that  branch  of  the  govern-   ' 
ment.    Being  public  officers,  whose  jurisdiction  extends  over 
the  whole  state,  it  necessarily  follows  from  the  apportion- 
ment, by  the  Constitution,  of  all  the  powers  of  government 
among  three  departments,  denominated  therein  as  the  legis- 
lative, the  executive  and  the  judicial  departments,  that  the 
duties  of  all  public  officials  must  fall  within  some  one  of  those 
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three  departments.  A  fourth  department,  having  powers  dis- 
tinct from  the  three  named,  could  constitutionally  exist.  That 
f  the  public  service  commissioners  are  not  included  in  the  terms, 
!  ** members  of  the  legislature,"  must  be  admitted;  that  they 
are  included  in  one  or  the  other  of  the  terms  **  executive  or 
judicial  officers,"  we  think  is  clear,  and  it  is  sufficient,  for 
the  purposes,  of  this  writ  of  error,  to  class  them  under  the 
"  head  of  executive  officers.  If  their  duties  are  so  varied  that 
some  of  them  may  properly  be  classed  as  executive  or  minis- 
terial, and  others  as  judicial,  they  could,  for  purposes  of  the 
bribery  statute,  be  classed  under  either  of  the  two  depart- 
ments. In  so  far  as  they  are  empowered  to  investigate  rates 
and  charges  of  public  service  corporations,  and  to  determine 
their  reasonableness  or  unreasonableness,  they  would  seem  to 
be  performing  a  quasi  judicial  function,  while,  in  ascertain- 
ing what  is  a  just  rate  for  services  to  be  rendered  by  such 
corporations,  and  prescribing  such  rate,  as  a  rule  to  be  obeyed 
in  the  future,  their  action  would  seem  to  partake  somewhat  of 
a  legislative  character;  and  in  compelling  obedience  to  its 
orders,  by  proper  proceedings  in  court,  as  Sec.  5  of  the  act 
creating  it  requires  it  to  do,  its  duties  are  ministerial,  coming 
clearly  within  the  functions  of  the  executive  department  of 
government. 

A  Michigan  statute,  making  the  bribing  of  **any  executive, 
legislative  or  judicial  officer"  an  offense,  was  construed  by  the 
supreme  court  of  that  state  to  apply  to  municipal  officers,  the 
character  of  whose  duties  falls  within  the  meaning  of  any  of 
those  terms,  that  court  holding,  ''that  a  construction  which 
would  take  cities  and  other  public  corporations  out  of  the 
protection  of  those  laws,  would  be  dangerous  and  unnatural." 
People  V.  Swifty  59  Mich.  529,  and  People  v.  Salisbury,  134 
Mich.  537,  96  N.  W.  936.  A  like  construction  and  application 
was  made  of  the  same  terms  used  in  a  similar  Texas  statute, 
which  were  held  to  embrace  within  their  meaning  an  assistant 
county  attorney.  Davis  v.  State,  70  Tex.  Crim.  App.  524, 
158  S.  W.  288.  A  police  officer  of  the  city  of  Richmond,  Vir- 
ginia, was  held  to  be  an  executive  officer  within  the  meaning 
of  a  statute  making  it  a  felony  to  offer  any  gift  or  gratuity 
to  ''any  executive,  legislative  or  judicial  officer,"  the  court 
saying  that,  all  inferior  executive  officers,  whose  duties  are 
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for  the  most  part  ministerial  are  included  in  the  statute. 
Ilaynes  v.  CommomvealtJi,  104  Va.  854. 

The  indictment,  the  substance  of  which  we  havie  above 
stated,  purports  to  charge  defendant  in  error,  as  being  ac- 
cessory before  the  fact,  and  it  is  contended  that,  inasmuch  as 
the  indictment  avers  his  accessorial  acts  to  have  been  com- 
mitted without  the  state  and  consummated  within  it,  by  a 
responsible  agent,  he  is  not  punishable  by  the  laws  of  this 
state.  That  might  be  true  were  it  not  for  our  state  statutes. 
Sees.  6  and  8,  Ch.  152,  Ser.  Sees.  5463  and  5465,  Code  1913, 
read  as  follows : 

**6.  In  the  case  of  every  felony,  every  principal  in  the 
second  degree,  and  every  accessor^*^  before  the  fact,  shall  be 
punishable  as  if  he  were  the  principal  in  the  first  degree,  and 
every  accessory  after  the  fact  shall  be  confined  in  jail  not  more 
than  one  year,  and  fined  not  exceeding  five  hundred  dollars. ' ' 

'*8.  An  accessorj^  either  before  or  after  the  fact,  may, 
whether  the  principal  felon  be  convicted  or  not,  or  be  amen- 
able to  justice  or  not,  be  indicted,  convicted,  and  punished  in 
the  county  in  which  he  became  accessory,  or  in  which  the 
principal  felon  might  be  indicted.  Any  such  accessory  before 
the  fact  may  be  indicted  either  with  such  principal  or 
separately. ' ' 

State  V.  Ellison,  49  W.  Va.  71,  holds  Sec.  8  not  to  be  un- 
constitutional because  it  provides  that  the  accessory  can  be 
tried  in  the  county  where  the  principal  might  be  indicted, 
although  lie  did  not  therein  counsel  and  advise  the  commis- 
sion of  the  principal's  act.  The  locus  in  quo  of  the  ac- 
cessory's crime  is  made  the  county  in  which  the  principal 
commits  the  felonious  act ;  and  that  part  of  the  statute  which 
attempts  to  make  the  crime  punishable  in  the  place  where 
the  accessorial  acts  are  committed,  of  course,  can  have  no 
extra-territorial  eflFect.  But  that  does  not  prevent  the  ac- 
cessory's act,  wherever  committed,  from  being  tried  where  the 
felonious  act  is  consummated;  provided  jurisdiction  of  his 
person  be  obtained.  That  an  accessory  is  without  the  state 
when  he  counsels  and  procures  the  commission  of  a  felony 
within  the  state,  makes  it  none  the  less  an  offense  against 
the  laws  of  this  state,  if  the  principars  act  be  committed 
therein. 
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A  party  who  in  one  jurisdiction  puts  in  operation  a 
force  which  does  harm  in  another  jurisdiction  is  responsible 
in  both  jurisdictions  for  the  harm."  1  Wharton's  Grim.  Law, 
Sec.  324. 

'*The  doctrine  that  a  resident  of  one  state  who  procures  a 
felony  to  be  committed  in  another  state,  by  a  guilty  agent, 
without  being  personally  present  to  assist  in  the  commission 
of  the  offence,  cannot  be  punished  in  the  state  where  the  of- 
fence is  committed,  has  never  been  recognized  by  our  courts, 
is  inconsistent  with  our  system  of  jurisprudence,  does  not 
rest  on  any  just  foundation,  tends  to  encourage  the  commis- 
sion of  crime,  and  should  be  repudiated  generally."  State  v. 
Grady,  34  Conn.  118.  To  the  same  effect,  see  the  following 
cases:  ComomnwealiJi  v.  Macloon,  101  Mass.  1;  Common- 
wealth V.  Pettes,  114  Id,  307 ;  and  Commonwealth  v.  Chiovaro, 
129  Id,  489. 

In  view  of  our  statutes  respecting  attempts  to  bribe  public 
officers,  the  proposition  contended  for  by  the  distinguished 
counsel  for  defendant  in  error  can  not  be  sustained.  Those 
statutes  practically  abolish  the  common  law  distinction  be- 
tween principal  and  accessory  before  the  fact,  by  making  him 
** punishable  as  if  he  were  the  principal  in  the  first  degree,'' 
and  '*in  the  county  in  which  the  principal  felon  might  be 
indicted."  The  cases,  cited  and  relied  on  by  counsel  in  sup- 
port of  their  proposition,  are  from  states  where  the  common 
law  distinction  between  an  accessory  before  the  fact,  operating 
through  a  guilty  agent,  and  the  party  actually  committing 
the  felony,  is  still  observed.  They  have  no  statutes  similar  to 
ours.  See,  State  v.  Wycoff,  31  N.  J.  L.  65 ;  TuUey  v.  Commonr 
wealth,  13  Bush,  (Ky.),  142;  People  v.  Hodges,  27  Cal.  340; 
State  V.  Moore,  26  N.  H.  448,  59  Am.  Dec.  354;  and  Johns  v. 
The  State,  19  Ind.  421. 

But  it  is  held  in  all  jurisdictions,  where  the  English  com- 
mon law  prevails,  that,  independent  of  statute,  a  person  with- 
out the  realm  or  state,  who  consummates  a  crime  within  it,  by 
means  of  an  innocent  agent,  is  a  principal  in  the  first  degree 
and  punishable  where  the  crime  is  consummated,  such  an  one 
being  considered,  by  a  fiction  of  law,  as  present  where  the 
crime  is  committed.  But,  of  Qourse,  that  principle  could  have 
no  application  in  this  case,  even  in  the  absence  of  any  statute, 
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because  it  appears  from  the  very  nature  of  the  transactions 
alleged  that  the  agent  was  not  ignorant  of  them. 

There  is  no  lack  of  jurisdiction  in  the  intermediate  court 
of  Kanawha  county  because  the  offense,  which  the  indictments 
purport  to  charge,  is  alleged  to  have  been  committed  in  the 
state  of  Pennsylvania,  when  other  averments  show  that  the 
acts  of  the  principal  were  consummated  in  Kanawha  county^ 
West  Virginia. 

The  truth  or  falsity  of  the  testimony,  sought  to  be  pro- 
cured from  the  public  service  commissioner,  is  not  averred,, 
and  counsel  insist  that  the  necessary  inference  is,  that  it  was: 
true.    Wherefore,  they  say,  no.  crime  is  alleged,  because  it  is 
no  violation  of  law  to  offer  money  to  a  witness  to  induce  him 
to  tell  the  truth,  and  that  giving  testimony  is  not  a  part  of 
the  official  duties  of  members  of  the  public  service  commis- 
sion.    They  further  contend  that,  if  the  evidence  had  been 
charged  to  be  false,  it  would  only  have  been  subornation  of 
perjury,  a  crime  against  the  federal  law,  cognizable  only  in 
the  federal  court  where  the  case  was  pending  in  which  the 
evidence  was  to  be  used.     Hence,  they  insist  that,   in  no 
aspect  does  the  indictment  show  a  crime  to  have  been  com- 
mitted against  the  laws  of  the  state. 

In  order  to  determine  what  were  the  official  duties  of  the 
public  service  commissioners  in  the  premises,  we  must  look  to 
the  statute  creating  said  commission  and  defining  its  duties. 
Sec.  5  of  that  act  makes  it  one  of  their  duties  to  **  compel 
obedience  to  its  lawful  orders  by  proceedings  in  the  name  of 
the  state  in  any  circuit  court  having  jurisdiction  of  the 
parties  or  of  the  subject  matter,  or  the  supreme  court  of 
appeals  direct.*'  The  indictments  allege  that  the  order  they 
had  made,  prescribing  gas  rates,  was  lawful.  They  were  de- 
fendants to  the  bill,  filed  in  the  federal  court  for  the  purpose 
of  preventing  the  enforcement  of  that  order,  and  having  it 
declared  void.  If  the  plaintiffs  in  that  suit  should  succeed, 
the  enforcement  of  their  order  would  be  rendered  impossible. 
A  proper  defense  of  that  suit  by  all  lawful  means,  even  to  the 
extent  of  testifying,  truthfully,  as  witnesses  in  the  case,  or  j 
of  refraining  from  giving  testimony,  if  such  testimony  should  ' 
be  fatal  to  their  defense,'  was  as  much  their  official  duty  as  it  ' 
would  have  been  to  institute  proceedings  for  the  enforcement 
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of  their  order,  in  the  event  the  plaintiffs  in  that  suit  had  not 
sued  to  avoid  it,  but,  instead,  had  obstinately  refused  to  obey 
it.  The  suit  was  brought  against  them  in  their  official  capac- 
ity, to  avoid  and  annul  their  alleged  lawful  order,  and  a  suc- 
cessful defense  of  that  suit  is  an  indispensable  prerequisite  to 
the  enforcement  of  their  order.  The  duty  to  uphold  and 
defend  their  lawful  orders  is  clearly  to  be  implied  from  their 
positive  duty  to  compel  obedience  thereto. 

We  would  not  be  understood  as  intimating  that  the  dis- 
charge of  a  public  official  duty,  or  any  other  duty,  ever  re- 
quires a  person  to  give  false  testimony,  such  is  certainly  not 
the  law.  But  there  is  a  vast  distinction  to  be  drawn  between 
testifying  falsely  and  not  appearing  as  a  witness.  It  was 
within  the  range  of  the  official  duty  of  the  members  of  the 
public  service  commission  to  testify  in  that  suit,  but  of  course 
to  testify  truly,  if  in  their  opinion  such  action  was  necessary 
to  a  successful  defense.  The  theory  of  a  dual  character,  as 
witness  and  officer,  in  a  suit  involving  official  action,  which 
the  officer's  duty  requires  him  to  defend,  is  untenable.  What- 
ever he  is  lawfully  required  to  do  in  such  suit,  and  actually 
does,  must  be  regarded  as  done  in  his  official,  and  not  in  his 
private  capacity,  and  in  discharge  of  his  public  duty,  whether 
it  be  to  employ  counsel,  procure  witnesses  or  give  testimony. 
In  the  defense  of  such  suit  all  the  actions  of  the  public  service 
commissioners  are  official.  Hence,  an  offer  of  money  to  any 
one  of  them,  in  order  to  induce  him  to  give  testimony,  whether 
the  testimony  desired  be  true  or  untrue,  is  an  attempt  to  in- 
fluence him  in  the  discharge  of  his  official  duty,  and  is  made 
a  felony  by  the  statute. 

If  their  order  was  in  fact  made  under  compulsion  of  the 
governor,  without  due  and  proper  consideration  of  the  evi- 
dence, and  was  unjust  and  unfair,  as  the  evidence,  which  it 
is  alleged  defendant  in  error  sought  to  procure,  would  seem 
to  prove,  it  shows  that  the  public  service  commission  violated 
its  official  duty  in  making  the  order.  But  even  if  that  be 
conceded,  and  we  express  no  opinion  concerning  the  charge, 
still  it  would  be  a  violation  of  the  statute  to  offer  money  to 
a  member  of  said  commission  to  induce  him  to  correct  the 
official  wrong.  Because  the  purpose  of  the  offer  is  to  in- 
fluence official  action,  and  it  matters  not,  in  applying  the 
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bribery  statute,  that  the  result  sought  to  be  obtained  is,  in 
itself,  right  and  consistent  with  the  officer's  duty,  or  wrong 
and  in  violation  of  it.  People  v.  O^Neil,  48  Hun.  36,  affirmed 
by  the  court  of  appeals  in  109  N.  Y.  251 ;  and  Florez  v.  The 
State,  11  Tex.  102. 

That  the  circumstances  alleged  may  also  show  a  violation 
of  the  federal  statutes  is  immaterial,  and  it  is  unnecessary 
to  say  whether  they  do  or  not.  For  the  purposes  of  this  case 
it  is  sufficient  to  know  that  they  constitute  a  violation  of  the 
state  law.  It  does  not  impair  the  jurisdiction  of  the  state 
courts  to  punish  an  offense,  because  the  same  transactions  may 
constitute  a  violation  also  of  federal  law.  Revised  Statutes  of 
the  United  States,  Sec.  5328 ;  Cross  v.  NortJi  Carolina,  132  U. 
S.  124;  Crossley  v.  California,  168  U.  S.  640;  Sexton  v.  Cali- 
fornia, 189  U.  S.  319 ;  and  Pearce  v.  State,  115  Ala.  115. 

Nor  is  it  material  to  determine  whether  testimony  can  be 
taken  to  be  read  as  evidence  by  the  Supreme  Court  of  the 
United  States  in  a  case  therein  pending  on  appeal.  Rule 
XII  of  that  court  seems  to  indicate  that  it  has  power  to  re- 
quire the  taking  of  further  evidence  in  certain  classes  of 
cases  pending  before  it.  But  we  are  not  called  upon  to  decide 
this  question,  inasmuch  as  the  second  count  of  the  indictment, 
the  substance  of  which  we  have  above  given,  alleges  the  case 
to  be  pending  in  the  United  States  district  court. 

It  is  not  necessary'  to  say  whether  an  attempted  bribery  of 
a  public  officer  is  a  misdemeanor  at  the  common  law ;  or,  if  so, 
whether  the  common  law  in  that  respect  has  been  abrogated 
by  statute.  These  are  matters  which  may  properly  be  pre- 
sented to  the  intermediate  court,  when  it  is  called  to  determine 
the  character  and  sufficiency  of  the  several  indictments.  It 
is  enough,  for  the  purposes  of  this  writ  of  error,  to  say  that 
the  indictments,  purporting  to  be  for  felonies,  allege  cir- 
cumstances and  transactions,  which,  if  true,  constitute  viola- 
tions of  the  state  statutes. 

The  contention  that  the  indictment  fails  to  show  the  juris- 
diction of  the  public  service  commissioner  to  make  the  order, 
because  it  does  not  allege  that  their  appointment  was  con- 
firmed by  the  Senate  and  that,  therefore,  they  were  not 
officers,  within  the  meaning  of  the  statute,  can  not  be  sus- 
tained.   They  were  at  least  de  facto  officers,  and  that  is  suf- 
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ficient  to  sustain  the  charge  of  an  attempt  to  bribe  one  of 
them.  People  v.  Jackson,  191  N.  Y.  293,  15  L.  R.  A.,  (N.  S.), 
1173,  and  numerous  cases  cited  in  note  to  the  same  case,  re- 
ported in  14  Am.  &  Eng.  Anno  Cases,  246. 

Our  conclusion  is  that  the  intermediate  court  of  Kanawha 
county  has  jurisdiction,  and  we,  therefore,  reverse  the  judg- 
ment of  the  circuit  court  and  quash  the  writ. 

Reversed,  and  rule  in  prohibition  discharged. 


CHARLESTON. 

Brog^vn  v.  Union  Traction  Company. 
Submitted  September  14,  1915.    Decided  October  5,  1915. 

1.  Carriers — Passengers — Duty  of  Carrier — Care  Bequired, 

In  executing  their  contracts  with  passengers  carriers  are  bound 
to  exercise  the  highest  degree  of  care  to  avoid  injuring  them.  (p. 
700). 

2.  Same — Death  of  Passenger — Declaration — Surplusage — Demurrer, 

A  declaration  in  an  action  against  a  carrier  of  passengers  for  the 
wrongful  death  of  a  passenger,  which  properly  pleads  the  facts 
showing  the  relationship  of  passenger  and  carrier,  is  not  bad  on 
demurrer  because  it  may  charge  a  higher  degree  of  care  than  is 
owed  by  carrier  to  passenger  in  executing  its  contract  of  carriage. 
All  such  matter  should  be  treated  as  surplusage,     (p.  702). 

3.  Executors  and  Administrators — Action  by  Administrator — Decla- 

ration— Sufficiency, 

A  declaration  by  an  administrator  which  fails  to  allege  the 
appointment  and  qualification  of  the  administrator  is  bad  on  de- 
murrer,    (p.  702). 

4.  Appeal    and    Error — Pleading — Waiver    of    Objection — Harmless 

Error, 

And  although  plaintiff  may  have  testified  on  the  trial  that  he 
was  such  administrator,  without  objection  on  the  part  of  defendant, 
the  defect  in  the  declaration  can  not,  consistently  with  good  practice, 
be  treated  as  harmless  error,  and  as  waived  by  defendant,     (p.  702). 

5.  Same — Trial — Presumption  on  Appeal — Instructions. 

Irstructions  to  the  jury  should  not  be  too  general  in  their  terms, 
but  should  be  limited  to  the  facts  alleged  and  proven,  but  on  writ 
of  error,  and  in  the  absence  of  evidence  to  the  contrary,  and  of 
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prejudice  to  the  objecting  party,  this  court  will  presume  intelli- 
gence sufficient  on  the  part  of  the  jury  to  understand  that  such 
general  instructions  were  to  be  limited  to  the  f«icts  in  issue  before 
them.     (p.  703). 

6.  Trial — Int  trudions — Befiniiiom . 

An  instruction  to  the  jury  is  not  bad  because  it  fails  to  define 
such  words  as  '^ proper  inspection"  employed  therein,  and  referring 
to  the  duties  of  motorman  and  conductor  on  the  car  of  an  electric 
railway,  in  attempting  to  cross  at  grade  the  tracks  of  a  steam  rail- 
road,    (p. 704). 

7.  Death — Measure  of  Damages — Iiistrudion. 

Plaintiff's  instruction  number  5,  the  same  as  plaintiff's  number 
10,  approved  in  Yeater  v.  Jermings  OH  Co.,  75  W.  Va.  346,  relating 
to  the  measure  of  damages  in  cases  of  this  kind,  is  re-affirmed,  (p. 
705). 

8.  Carriers — Injury  to  Passenger — ** Proximate  Cause" — Instructioru 

The  words  ''proximate  cause"  have  a  well  defined  meaning,  as 
being  the  nearest  or  closest  in  place  «nd  time,  and  an  instruction  to 
the  jury  relating  to  the  negligence  of  a  carrier  of  passengers  using 
these  words  is  not  bad  because  it  omits  to  further  define  the  mean- 
ing thereof,     (p.  705). 


9.  Appeal  and  Error — Negligence — Instructions — Harmless  Error — 
** Highest  Degree  of  Care — ** Utmost  Degree  of  Care." 
The  words  ''highest  degree  of  care"  and  "utmost  degree  of 
care"  have  substantially  the  same  meaning,  and  it  is  not  reversible 
error  for  <a  trial  court  to  decline  at  the  instance  of  one  of  the  parties 
Jto  tell  the  jury  that  "highest  degree  of  care",  employed  in  an  in- 
struction given  at  the  instance  of  the  other  party,  means  "utmost 
degree  of  care."     (p.  706). 

10.  Trial — Verdict — Instructions — Deliberations  of  Jury, 

The  rule  of  law  requiring  unanimity  in  the  verdicts  of  juries 
means  unanimity  in  the  result  or  finality  of  such  verdicts,  and  not 
in  the  successive  steps  leading  to  such  results,  and  an  instruction 
to  the  jury  on  the  subject  of  such  unanimity  which  migl)t  be  mis- 
leading, and  result  in  forest-ailing'  due  and  proper  deliberations  in 
the  jury  room  or  amount  to  an  invitation  to  individual  jurors  to  be 
obdurate  and  to  resist  the  argument  and  reasonings  of  his  associates 
in  reaching  a  verdict,  is  properly  rejected,     (p.  706). 

11,  Same — Instructions — Evidence. 

An  instruction  to  the  jury  assuming  as  true  that  which  is  con- 
trary to  human  reaFon  and  experience,  though  there  be  some  evi- 
dence tending  to  support  the  same,  and  which  also  fails  to  take 
into  account  other  pertinent  facts  which  the  evidence  tends  to  prove, 
is  rightfully  rejected,     (p.  707). 
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12.  Carriers — Injury  io  Passenger — Question  for  Jury, 

Where,  in  such  action,  it  is  shown  that  a  derailment  switch  of  a 
street  railway,  near  its  intersection  with  a  steam  railroad,  has  been 
plugged  up  and  no  longer  used  by  such  railway,  it  is  a  question  of 
fact  for  the  jury,  on  the  evidence,  to  say  whether  the  abandonment 
of  such  switch  constituted  actionable  negligence  of  the  defendant, 
and  resulted  in  the  injuries  complained  of.     (p.  708). 

13.  Same — Injury  io  Passengers — Negligence  of  Intervening  Agency, 

A  carrier  of  passengers  can  not  excuse  the  slightest  negligence 
on  its  part,  resulting  in  injury  to  a  passenger,  by  showing  negli- 
gence of  an  intervening  agency,  contributing  to  or  proximately 
causing  the  injury.  It  must  be  wholly  free  from  negligence  on  its 
part.     (p.  709). 

14.  Trial — Special  Interrogatories. 

Special  interrogatories  propounded  to  a  jury,  the  answers  to 
which,  by  the  jury,  would  be  inconclusive  or  immaterial,  are  properlj 
rejected,     (p.  710). 

Error  to  Circuit  Court,  "Wetzel  County. 

Action  by  J.  P.  Brogan,  administrator,  etc.,  against  the 
Union  Traction  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Reversed  and  remanded,  for  trial  on  single  issue. 

M.  H.  Willis  and  Robinson  &  Rohinson,  for  plaintiff  in 
error. 

r/.  Glenn  Snodgrass,  M,  R.  Morris  and  A.  C,  Chapman,  for 
defendant  in  error. 

Miller,  Judge: 

To  the  judgment  for  plaintiff  for  fifty  five  hundred  dollars, 
damages  for  the  death  of  Francis  Brogan,  plaintiff's  intestate, 
defendant  obtained  the  present  writ  of  error. 

The  first  point  is  that  the  court  erred  in  overruling  de- 
fendant's demurrer  to  the  declaration  and  to  each  of  the 
four  counts  thereof.  The  main  criticism,  applicable  to  all 
four  counts,  is  that  a  higher  degree  of  duty,  of  carrier  to 
passenger,  is  averred  than  is  required  by  law,  and  that  the 
alleged  breaches  of  that  duty  are  as  broad  as  the  duties 
charged.  The  first  count  avers  that  it  was  the  duty  of  de- 
fendant to  safely  carry  the  deceased ;  the  second,  that  he  was 
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to  be  safely  carried ;  the  third,  as  in  the  first,  that  it  became 
the  duty  of  defendant  to  exercise  due,  proper  and  extra- 
ordinary care  in  operating  its  passenger  car;  and  the  fourth 
that  it  was  defendant's  duty  to  use  due,  proper  and  extra- 
ordinary care  that  the  said  Brogan  should  be  safely  carried. 
The  position  of  counsel  is  that  the  duty  of  carrier  to 
passenger  is  to  use  ordinary  care  only.  "While  this  may  be 
the  measure  of  duty  of  railway  companies  to  its  servants  and 
to  trespassers  upon  its  tracks,  as  in  Gunn  v.  Ohio  River  R,  Co., 
36  W.  Va.  165, 171 :  Robinson  v.  City  d-  Elm  Grove  Ry,  Co.,  71 
W.  Va.  423,  76  S.  E.  851 ;  Boyles  v.  WJieeling  Traction  Co.,  71 
W.  Va.  320,  76  S.  E.  673,  cited,  this  is  not  the  measure  Of 
duty  of  carrier  to  passenger.  It  is  argued  that  the  degree  of 
duty  averred  in  the  declaration  makes  the  carrier  an  insurer 
of  the  lives  of  its  passengers,  a  higher  duty  and  responsibility 
than  that  imposed  by  law.  But  our  decisions,  in  consonance 
with  the  general  rule  of  liability  everywhere,  are,  that  the 
contract  of  a  carrier  is  to  carry  its  passengers  safely,  limited 
only  by  that  high  degree  of  care  which  the  law  imposes  upon 
the  carrier.  The  averments  of  the  first  and  second  counts 
must  be  so  interpreted.  As  to  the  third  and  fourth  counts 
we  do  not  think  they  charge  a  higher  degree  of  duty  than 
the  law  imposes.  "Extraordinary  care''  and  the  ** highest 
degree  of  care"  are  imposed.  One  position  of  demurrant's 
counsel,  applied  also  to  its  instructions  numbered  1  and  2, 
rejected,  is,  that  the  '* highest  degree  of  care",  or  ** extra- 
ordinary care",  are  not  required,  but  only  the  ** utmost  care" 
of  reasonably  prudent  and  skillful  persons.  But  as  we  under- 
stand the  meaning  of  the  words  there  is  no  difference  in  mean- 
ing between  ** highest  degree  of  care",  *' extraordinary  care" 
and  ** utmost  care".  And  our  decisions  we  think  hold  carriers 
to  these  high  degrees  of  responsibility  in  executing  their  con- 
tracts with  passengers.  Mannon  v.  Camden  Interstate  R.  Co., 
56  W.  Va.  554,  49  S.  E.  450;  Normile  v.  Wheeling  Traction 
Co.,  57  W.  Va.  132,  49  S.  E.  1030;  Norfolk,  etc.,  R.  Co.  v. 
Birchfield,  105  Va.  809,  822,  54  S.  E.  879;  Turk  v.  Norfolk  & 
W.  R.  Co.,  75  W.  Va.  623,  84  S.  E.  569 ;  Norfolk-Southern  R. 
Co.  V.  Tomlinson,  (Va.)  81  S.  E.  89;  Washington  A.  &  Mt.  V. 
Ry.  Co.  V.  Trimyer,  110  Va.  856,  67  S.  E.  531 ;  Ind.  &  St.  L. 
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R.  R,  Co.  V.  Horst,  93  U.  S.  291 ;  FitcJi  v.  Mason  C,  &  C.  L,  T. 
Co,,  124  Iowa  665, 100  N.  W.  618. 

But  assuming  that  the  declaration  does  aver  higher  de- 
grees of  duty,  and  breaches  of  that  duty,  than  the  law  im- 
poses, the  facts  alleged  showing  the  relationship  of  passenger 
and  carrier,  the  duty  of  the  one  to  the  other,  arises  as  matter 
of  law,  out  of  those  facts,  and  the  mere  averment  of  a  higher 
degree  of  duty  and  breach  thereof  than  that  relationship 
imposes  upon  the  carrier  does  not  vitiate  the  declaration,  but 
such  matter  should  be  treated  as  surplusage.  Thomas  v. 
Electrical  Co,,  54  W.  Va.  395 ;  Jaeger  v.  City  Ry.  Co.,  72  W. 
Va.  307. 

The  only  other  point  of  demurrer  is  the  failure  of  the 
declaration  to  aver  the  appointment  and  qualification  of  the 
plaintiff  as  administrator.  Of  course,  under  our  decisions, 
the  declaration  is  faulty  for  this  reason.  But  as  we  have 
recently  decided,  this  error  does  not  call  immediately  for  a . 
new  trial  on  all  the  issues,  but  only  for  a  reversal  of  the 
judgment,  and  a  remand  that  the  pleadings  may  be  amended, 
and  a  separate  issue  made  up  and  tried  as  to  the  appointment 
and  qualification  of  the  administrator.  Austin  v.  Calloway, 
73  W.  Va.  231,  80  S.  E.  361 ;  Crockett  v.  Black  Wolf  C.  &  C. 
Co.,  75  W.  Va.  325,  83  S.  E.  987 ;  Moss  v.  CampbelVs  Creek  R. 
R.  Co.,  75  W.  Va.  62,  83  S.  E.  721. 

But  it  is  urged  by  plaintiff's  counsel  that  as  evidence  of 
the  appointment  and  qualification  of  the  administrator  was 
admitted  without  objection  on  the  trial  in  the  court  below, 
we  should  not  reverse  the  judgment  for  this  error,  but  treat 
it  as  harmless.  The  evidence  referred  to  was  not  the  record 
evidence,  but  the  bare  statement  of  the  plaintiff  that  he  was 
such  administrator.  We  think,  however,  that  the  defendant 
had  the  right  to  stand  on  its  demurrer  to  the  declaration,  and 
that  it  did  not  waive  its  rights  by  not  objecting  to  the  evi- 
dence of  plaintiff. 

On  the  next  points  of  error,  the  admission  and  exclusion  of 
certain  evidence,  we  have  carefully  examined  the  record  upon 
these  points,  and  do  not  find  any  reversible  error  in  the  rul- 
ings of  the  court  thereon.  For  the  most  part  we  think  the 
evidence  admitted  ^nd  rejected  was  immaterial.     It  would 
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serve  no  good  purpose,  in  our  opinion,  to  detail  this  evidence 
or  further  consider  the  rulings  of  the  court  thereon. 

The  next  points  relate  to  the  giving  and  refusing  of  ip- 
structions.  Nine  instructions  were  requested  for  plaintiff,  and 
all,  except  number  7,  were  given  as  requested.  Thirty  in- 
structions were  proposed  for  the  defendant,  those  numbered 
3,  5,  7,  8,  10,  16,  19,  22,  and  25,  were  given  as  requested ;  the 
remainder  were  rejected. 

Plaintiff's  first  instruction,  complained  of,  contains  a  gen- 
eral definition  of  negligence,  not  objected  to;  but  it  is  con- 
tended that  because  following  this  definition  it  tells  the  jury 
in  like  general  terms  that  if  they  find  from  the  evidence  that 
defendant  failed  to  do  that  which  an  ordinarily  prudent 
person  would  have  done  under  the  circumstances,  or  that  it 
did  something  which  an  ordinarily  prudent  person  would  not 
have  done  under  the  circumstances,  resulting  in  the  death  of 
plaintiff's  intestate,  plaintiff  was  entitled  to  recover,  and 
does  not  in  terms  refer  the  same  to  the  acts  of  negligence 
pleaded  and  proven,  if  any,  the  instruction  is  bad  and  mis- 
leading. We  can  see  no  virtue  in  this  objection.  Of  course 
instructions  must  be  confined  to  the  acts  of  negligence  alleged 
and  proven,  but  must  we  not  give  the  jury  credit  with  enough 
intelligence  to  understand  an  instruction  of  this  general 
character,  and  that  k  should  be  limited  to  the  facts  pleaded 
and  proven?  Besides,  it  should  not  be  assumed  that  the 
court  would  admit  evidence  of  acts  of  omission  or  commis- 
sion not  alleged,  and  the  jury  would  certainly  not  be  in- 
duced by  such  general  instructions  to  go  outside  of  the  plead- 
ing and  proof  to  find  facts  to  which  to  apply  them. 

Instruction  number  2,  is  complained  of,  because  it  pro- 
pounds the  proposition  of  highest  degree  of  care  required  of 
carrier  toward  passenger.  What  we  have  said  on  this  sub- 
ject in  connection  with  the  demurrer  to  the  declaration,  we 
think  fully  answers  this  proposition. 

Of  instruction  number  3,  it  is  complained  that  it  sub- 
mitted to  the  jury  the  question  whether  or  not  those  in  charge 
of  the  car,  on  which  the  deceased  was  riding,  performed  their 
duty  to  look  and  listen  for  the  approaching  train  on  the 
Baltimore  &  Ohio  Railroad,  a  fact  proven  by  those  oflScers  as 
witnesses   for   the   plaintiff,    and   not   controverted.      It    is 
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argued  that  plaintiflE  was  not  entitled  to  submit  this  uii- 
controverted  fact  to  the  jury  in  this  way.  If  the  instruction 
was  erroneous  for  this  reason  it  constituted  harmless  error  not 
calling  for  reversal. 

Of  instruction  number  4,  it  is  complained,  that  it  submits 
to  the  jury  the  question,  whether  the  motorman  and   con- 
ductor in  charge  of  the  defendant's  car,  when  approaching 
the  parallel  tracks  of  the  Baltimore  &  Ohio  Railroad  '*made 
proper  inspection*'  to  ascertain  whether  said  tracks   were 
clear,  without  defining  to  the  jury  the  meaning  of   those 
words,  ** proper  inspection".    Surely  the  jury  could  not  have 
been  misled  for  want  of  definition  of  these  words.    They  may 
not  have  been  the  most  appropriate  words  to  apply  to  the 
situation,  but  the  jury  would  understand  that  they  meant 
nothing  more  than  that  the  defendant's  servants  should  do 
what  was  necessary  so  as  to  make  it  reasonably  safe  to  pass 
over  the   tracks  with  the  car  in  their  charge.     It  is   also 
complained  that  the  words  **  proper  degree  of  care  and  watch- 
fulness", required  of  the  defendant's  servants,  to  ascertain  the 
approach  of  the  train  on  the  Baltimore  &  Ohio  Railroad 
tracks,  were  not  explained  to  the  jury,  so  as  to  enable  them  to 
comprehend  the  meaning  of  those  words,  and  the  application 
thereof  to  the  facts  proven.     The  proper  degree   of   care 
and  watchfulness,   as   defined  by   othor  instructions   given, 
meant  the  highest  degree  of  care,   consistent  with   human 
reason  and  foresight  under  all  the  circumstances  in  the  case, 
and  which  is  owed  by  carrier  to  a  passenger.     It  is  further 
objected  to  this  instruction,  that  by  telling  the  jury,  that  if 
they  believed  **that  instead  of  exercising  a  reasonable  degree 
of  care  and  caution  and  keeping  an  outlook  and  listening  for 
approaching  trains",  on  the  tracks  of  the  Baltimore  &  Ohio 
Railroad  Company,  *'the  said  conductor  and  motorman  ran 
the  said  car  over  the  first  two  of  said  tracks,  and  that  on  the 
third  one  of  said  tracks  the  freight  train  of  the  said  B.  &  O. 
Railroad  Company  struck  the  said  car  of  the  said  defendant", 
and  knocked  it  over  upon  and  killed  the  decedent,  **the  de- 
fendant was  guilty  of  negligence",  justifying  a  finding  for 
the  plaintiff,  the  effect  of  it  was  to  tell  the  jury,  that  the 
running  of  the  car  over  the  tracks  of  the  railway  company  in 
the  manner  described  was  not  the  exercise  of  a  reasonable 
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degree  of  care,  and  that  the  management  of  the  car  in  the 
manner  described  was  conclusive  evidence  of  want  of  proper 
lookout  and  listening  for  the  approaching  train.  While*  the 
language  of  the  instruction  may  not  be  the  best  to  express 
the  meaning,  we  think  the  jury  must  clearly  have  understood 
it  to  mean,  that  if  they  believed  the  conductor  and  motor- 
man  ran  the  car  onto  the  railroad  tracks,  without  careful 
lookout,  and  without  listening  for  the  approaching  train, 
defendant  was  guilty  of  the  negligence  imputed  to  it. 

Plaintiff's  instruction  number  5,  relating  to  the  measure  of 
damages,  is  identical  with  instruction  number  10,  approved 
in  Yeatcr  v.  Jennings  Oil  Co,,  75  W.  Va.  346,  84  S.  E.  904. 
In  this  case  we  followed  the  Supreme  Court  of  Virginia,  in 
a  number  of  decisions  cited,  the  Virginia  statute  on  the  sub- 
jeect  being  identical  with  that  of  our  own. 

Plaintiff's  instruction  number  8,  complained  of,  told  the 
jury,  in  effect,  that  although  they  might  believe  from  the 
evidence  that  .there  was  negligence  on  the  part  of  the 
Baltimore  &  Ohio  Railroad  Company,  in  the  operation  of  its 
train  which  collided  with  defendant's  car,  nevertheless,  if 
they  further  believed  from  the  evidence,  that  defendant's 
servants  were  also  negligent  in  the  operation  of  its  car,  in 
which  deceased  was  riding,  and  that  the  latter 's  negligence 
was  the  proximate  cause  of  the  death  of  decedent,  without 
fault  on  his  part,  then  the  negligence  of  the  employees  of 
the  first  company  would  not  excuse  the  defendant  from 
liability  for  the  death  of  Francis  Brogan.  The  form  and 
substance  of  this  instruction  has  been  approved  as  good  law 
in  Ohen  v.  Citizens  Railway  Co,,  152  Mo.  426,  and  in  2  Brick- 
wood  Sackett  Instructions  to  Juries,  section  2028.  Moreover, 
we  do  not  understand  defendant's  counsel  to  seriously 
challenge  the  correctness  of  the  legal  proposition  stated  in 
the  instruction.  Their  objection  to  it  is  that  it  does  not 
define  "proximate  cause".  The  words  ** proximate  cause", 
we  think,  have  a  well  defined  meaning,  as  being  the  nearest 
or  closest  in  place  or  time,  and  the  jury  could  not  have  failed 
to  understand  the  meaning  of  the  instruction  without  further 
definition.  Besides,  if  defendant  apprehended  that  the  jury 
might  not  understand  the  meaning  of  these  words  it  was  its 
duty  to  ask  for  an  instruction  defining  them,  and  not  there- 
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after  rely  on  the  want  of  definition  as  error  to  set  aside  the 
verdict. 

.  Now  with  respect  to  defendant's  instructions.  The  action 
of  the  court  in  rejecting  instructions  numbered  1  and  2,  de- 
fining the  words  ** highest  degree  of  care'',  employed  in  the 
plaintiff's  instructions,  to  mean  only  the  *' utmost  care"  re- 
quired of  reasonably  prudent  and  skillful  persons,  in  the 
management  and  operation  of  a  street  ^railway,  of  like 
character,  and  under  similar  circumstances,  is  complained  of. 
We  do  not  see  that  the  defendant  could  have  been  prejudiced 
by  the  rejection  of  these  instructions.  ^^  Highest  degree  of 
care"  is  the  *' utmost  degree  of  care".  The  two  phrases  have 
the  same  meaning,  and  the  qualifying  words  of  these  in- 
structions are  not  materially  different  from  those  in  the 
plaintiff's  instructions  referred  to.  Besides,  we  think  it  may 
be  properly  said  of  instruction  number  1,  that  it  improperly 
limits  the  duty  of  the  carrier  to  the  management  and  operation 
of  the  street  car,  and  does  not  include  its  duty  to  look  out 
for  dangers  in  the  way  of  its  passage  over  the  tracks  of  the 
other  railway.  The  second  instruction  is  amenable  to  the 
same  criticism. 

The  rejection  of  defendant's  instruction  number  4,  to  the 
effect  that  before  the  jury  could  render  a  verdict  for  plaintiff 
the  mind  of  each  member  should  be  convinced,  that  every 
material  allegation  of  the  declaration  had  been  sustained  by 
a  preponderance  of  the  evidence,  and  that  unless  each  was  so 
convinced  the  jury  could  not  find  such  verdict,  is  complained 
of.  It  is  contended  that  by  the  rejection  of  this  instruction 
defendant  was  denied  the  right  to  have  the  jurj'-  told  that 
there  must  be  unanimity  in  their  verdict.  Unanimity  in  the 
finality  of  a  verdict  was  and  is  the  rule  of  the  common  law, 
and  it  is  the  rule  in  this  state,  and  the  jury  may  rightly  be 
so  instructed.  It  was  the  rule  of  instruction  number  25,  in 
McCuc  v.  Comm/)nivealtli,  103  Va.  870,  917,  cited  and  relied 
upon  by  counsel.  If  that  instriiction  correctly  stated  the  law, 
it  is  not  authority  we  think  for  instruction  number  4,  as  pro- 
posed. We  think  this  instruction  would  have  been  mislead- 
ing, couched  in  the  general  terms  proposed,  for  it  might 
have  forestalled  due  and  proper  deliberations  in  the  jury 
room  or  induced  the  jury  to  believe  that  any  member  of 
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it  might  stand  out  obdurate  and  uninfluenced  by  the  de- 
liberations or  arguments  of  his  fellow  jurors,  and  that  it  was 
his  duty  to  do  so,  though  his  obduracy  might  result  in  a 
mistrial,  and  that  such  was  his  duty  during  the  entire  pro- 
cess of  reaching  a  conclusion.  If  such  could  have  been  the 
effect  of  the  instruction,  which  we  think  possible,  there  was 
no  error  in  rejecting  it.  While  jurors  must  all  agree  upon  all 
matters  which  they  are  required  to  find,  they  are  not  required 
to  reach  their  conclusions  by  the  same  method  of  reasoning. 
As  is  correctly  held  in  C,  &  N.  W.  By,  Co,  v.  Bunleavyy  129 
111.  132,  point  16  of  the  syllabus:  **To  require  unanimity,  not 
only  in  the  result,  but  also  in  each  of  the  successive  steps  lead- 
ing to  such  result,  would  be  practically  destructive  of  the 
system  of  jury  trials."  See,  also,  1  Brickwood  Sackett  In- 
structions to  Juries,  section  264,  and  cases  cited;  Hughes  on 
Instructions  to  Juries,  section  708;  Abbott's  Civil  Jury  Trials, 
(3rd  ed.)  782.  Moreover,  we  think  jurors  as  a  general  rule 
understand  that  their  verdict  must  be  unanimous,  and  by 
instructions  3,  5,  and  7,  in  this  case,  the  jurors  were  told 
that  the  burden  of  proof  was  on  the  plaintiff,  and  of  the 
necessity  of  his  making  out  his  case  by  a  preponderance  of 
the  evidence.  How,  then,  could  defendant  have  been  preju- 
diced by  the  rejection  of  this  instruction? 

Instructions  numbered  6,  9,  and  15,  rejected,  on  the  sub- 
ject of  the  preponderance  of  the  evidence,  were  substantially 
covered  by  other  instructions  given,  and  there  was  no  error 
in  rejecting  them. 

It  is  urgently  contended  that  there  was  error  in  rejecting 
defendant's  instruction  number  11.  It  was  proposed  by  this 
instruction  to  tell  the  jury,  that  if  the  conductor  of  the  car 
that  was  wrecked  at  McEldowney  Avenue  could,  from  his 
position  in  the  front  vestibule  of  the  car,  ascertain  the  ap- 
proach of  trains  upon  the  Baltimore  &  Ohio  Railroad  Com- 
pany's tracks,  as  well  as  if  he  had  gone  upon  those  tracks  at 
the  crossing,  then  defendant  was  guilty  of  no  negligence  by 
not  sending  him  to  the  crossing  before  attempting  to  cross 
the  tracks.  It  is  argued  that  the  only  reason  that  could  be 
urged  for  rejecting  this  instruction  was  that  it  was  negli- 
gence on  the  part  of  the  conductor  not  to  have  gone  upon 
the  crossing  before  attempting  to  cross  the  tracks  with  his 
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car,  an  erroneous  proposition  if  the  duties  of  the  conductor 
could  have  been  as  well  performed  from  his  position  on  the 
car  as  if  upon  the  crossing.  In  the  first  place  we  are  of 
opinion  that  the  court  could  take  judicial  notice  of  the  fact 
that  such  duties  could  not  be  as  well  performed  by  the  con- 
ductor at  the  one  place  as  at  the  other.  Such  a  proposition 
is  contrary  to  reason  and  human  experience,  and  certainly 
this  would  be  so  if  the  car  was  in  motion,  and  producing  the 
noises  attendant  upon  such  motion,  and  if  the  doors  of  the 
vestibule  were  closed,  considerations  not  covered  by  the  in- 
struction as  propounded,  and  as  to  all  which  the  evidence 
leaves  them  in  some  doubt.  Moreover,  at  least  one  of  the  em- 
ployees of  the  defendant  company,  a  conductor,  and  a  wit- 
ness for  defendant,  on  cross-examination,  gave  it  as  his  opin- 
ion that  the  danger  from  approaching  trains  could  be  more 
easily  averted,  where  the  hearing  was  depended  upon,  by 
going  upon  the  crossing,  than  by  standing  upon  the  vestibule 
of  the  car. 

Defendant's  instruction  number  12,  we  think,  was  also 
rightfully  rejected.  It  relates  to  the  non  user  of  its  derail- 
ment switch  by  the  defendant  company.  It  was  proposed  to 
tell  the  jury  by  this  instruction  that  if  such  switches  are  not 
in  general  use  by  local  trolley  roads  like  that  of  defendant, 
defendant  was  not  guilty  of  negligence  in  not  using  that 
switch.  This  proposition  is  based  upon  the  rule  that  a  rail- 
way company  is  not  always  required  to  have  in  use  the  latest 
improvements  in  railroad  equipment,  referring  to  Richmond 
Railway  &  Electric  Co.  v.  GartJirigJit,  92  Va.  627.  We  do  not 
think  this  proposition  meets  the  objection  to  the  instruction. 
The  derailment  switch  referred  to  had  been  located  and  in- 
stalled at  a  point  where  if  it  had  been  used  the  jury  might 
reasonably  have  inferred  from  the  evidence  that  the  acci- 
dent complained  of  would  not  have  happened.  The  evidence 
shows  that  it  had  been  previously  plugged  up  and  thereby 
put  into  disuse,  and  we  think  it  was  a  question  of  fact  for 
the  jury  to  determine  from  all  the  evidence,  whether  the 
condition  at  the  crossing  where  Brogan  was  killed,  required 
the  use  of  that  switch,  and  whether  it  was  negligence  on  the 
part  of  the  defendant  to  have  abandoned  it.  Moreover,  there 
is  nothing  in   the  evidence  showing  that  switches  of  that 
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character  were  not  in  general  use,  and  reasonably  called  for 
on  roads  like  that  of  the  defendant. 

We  are  of  opinion  also  that  defendant's  instruction  number 
13  was  rightfully  rejected.  It  proposed  to  tell  the  jury,  as 
an  abstract  proposition,  that  the  defendant  company  was  not 
an  insurer  of  the  life  or  safety  of  the  deceased.  Without 
qualifying  words  this  was  misleading,  for  a  carrier  of 
passengers  is  an  insurer  of  the  lives  of  its  passengers  to  the 
extent  that  the  highest  degrees  of  care  and  foresight  are  re- 
quired of  it  in  order  to  prevent  injury  to  passengers.  And, 
besides,  this  instruction  proposed  to  conclude  with  the  general 
declaration,  that  if  Brogan 's  death  was  due  to  the  negligent* 
of  the  Baltimore  &  Ohio  Railroad  Company,  and  not  to  de- 
fendant's negligence,  the  jury  should  find  for  the  defendant. 
The  instruction  does  not  contain  the  whole  law  on  the  sub- 
ject. It  does  not  properly  present  the  theory  of  proximate 
cause  sought  to  be  imputed  to  the  negligence  of  the  Baltimore 
&  Ohio  Railroad  Company;  its  purpose  was  to  tell  the  jury 
that  if  the  injury  complained  of  was  due  to  the  negligence 
of  the  one  and  not  to  that  of  the  other  the  latter  was  not 
guilty. ,  The  law  is  that  if  the  carrier  is  negligent  in  the 
slightest  degree,  although  there  is  intervening  negligence  on 
the  part  of  another,  contributing  to  or  proximately  causing 
the  injury,  the  carrier  is  liable,  for  the  slightest  negligence 
on  its  part,  contributing  to  the  injury,  will  render  it  also 
liable.  It  must  be  wholly  free  from  negligence.  Washington 
A,  &  Mi.  F.  Ry.  Co.  v.  Trimyer,  supra;  Kennedy  v.  C.  &  0. 
Ry.  Co.,  68  W.  Va.  589. 

We  have  examined  and  considered  defendant's  instructions 
numbered  17,  18,  20,  and  21,  and  are  of  opinion  that  they 
were  all  rightfully  rejected,  as  not  being  well  founded  either 
in  law  or  in  fact.  Instruction  number  18  presented  an  im- 
material issue.  Instruction  number  23,  was  likewise  rightfully 
rejected,  because  not  propounding  the  law  correctly  on  the 
deg:reo  of  care  required  of  defendant. 

With  respect  to  defendant's  instructions  numbers  24,  26, 
27,  28,  29  and  30,  rejected  by  the  court,  we  see  no  error.  It 
may  be  said  of  these  instructions  generally,  that  in  attempting 
to  define  the  relative  rights  and  duties  at  common  law  and  by 
statute,  of  these  intersecting  railway  companies,  at  a  railroad 
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crossing,  their  purpose  was  also  to  tell  the  jury  that  the  negli- 
gence of  the  Baltimore  &  Ohio  Railroad  Company,  if  any,  in 
respect  to  those  rights  and  duties,  excused  the  negligence  of 
the  defendant  if  the  negligence  of  the  former  was  found  to 
be  the  proximate  cause  of  the  injury,  no  matter  that  the 
defendant  and  its  employees  were  also  negligent.  The 
authorities  relied  upon  by  counsel  for  defendant  do  not  sup- 
port these  propositions.  Washington  A.  i&  Mt,  V,  Ry.  Co.  v. 
Trimye7\  supra,  one  of  the  cases  cited,  is  indeed  authority 
to  the  contrary.  The  slightest  negligence  on  the  part  of 
the  defendant,  or  of  its  employees,  in  discharging  its  duties 
to  its  passenger  rendered  it  liable  regardless  of  the  question 
of  negligence  imputed  to  the  Baltimore  &  Ohio  Railroad 
Company.  In  such  cases  the  proposition  covered  by  the  in- 
structions rejected  have  no  application. 

Lastly,  it  is  complained  that  the  court  below  rejected  de- 
fendant's special  interrogatories  proposed  to  the  jury.  We 
have  examined  these  interrogatories  carefully,  and  are  of 
opinion,  that  any  responses  the  jury  might  have  made  to  them 
would  have  been  inconclusive  and  immaterial. 

But  for  the  error  pointed  out  in  overruling  the  demurrer 
to  the  declaration  our  opinioil  would  be  to  affirm  the  judgment. 
But  because  of  that  error  we  are  of  opinion  to  reverse  the 
judgment  and  to  remand  the  cause  with  leave  to  amend  the 
declaration  respecting  the  appointment  and  qualification  of 
the  administrator,  and  if  the  issue  thereon  be  traversed  by 
the  defendant,  to  try  that  issue,  if  not,  to  otherwise  dispose  of 
the  case,  in  accordance  with  the  rule  laid  down  in  Moss  v. 
Campbell's  Creek  R.  R,  Co,  and  Crockett  v.  Black  Wolf  C.  & 
C.  Co.,  supra. 

Reversed  and  remanded,  for  trial  on  single  issue. 
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CHARLESTON. 

Ash  v.  Wells,  Executor  et  als. 
Submitted  September  14,  1915.    Decided  October  5,  1915. 

1.  ExBCUTOES  AND  Aministrators — Conveyance  of  Bealiy — Power  of 

Executor. 

His  interest  in  the  estate  of  the  testator,  as  legatee  and  creditor, 
does  not  authorize  the  executor  of  a  will  giving  him  a  power  of  sale 
of  the  real  estate  of  which  the  testator  died  seized,  to  convey  any 
portion  thereof  directly  or  indirectly  to  himself,  in  satisfaction  of 
any  debt  the  estate  may  Owe  him.     (p.  712). 

2.  Trcsts — Express  Trust — Laches, 

Though  laches  will  run  against  an  express  trust,  courts  of  equity 
apply  the  rule,  in  such  cases,  less  readily  than  in  cases  of  con- 
structive trusts,  and  rarely  ever  do  so,  unless  the  circumstances  dis- 
close a  defense  in  the  nature  of  estoppel,  such  as  intervention  of 
the  rights  of  third  persons,  loss  of  evidence,  death  of  parties  and 
witnesses,  settlement  or  disavowal  of  the  trust,  acquiesced  in  by  the 
cestui  que  trust,  or  the  like.     (p.  714). 

3.  Executors    and    Administrators — Conveyance    to    Self — Seitinff 

Aside. 

In  setting  aside  a  conveyance  of  trust  property,  made  by  an 
executor  to  himself,  professedly  in  satisfaction  of  a  debt  due  t6 
him  from  the  estate,  and  decreeing  a  sale  of  the  land,  the  court 
should  provide  for  the  payment  of  such  debt,  if  any,  out  of  the 
proceeds  of  the  sale;  but  not  until  the  del^t  shall  have  been  estab- 
lished by  proper  evidence,     (p.  715). 

4.  Same — Conveyance  of  Property — Setting  Aside — Deht — Evidence. 

In  such  case,  the  executor's  sworn  st<atement  that  the  estate  wad 
indebted  to  him  at  the  time  of  the  conveyance,  supplemented  by  a 
copy  of  an  ex  parte  settlement  showing,  among  other  things,  credits 
taken  as  for  payments  of  such  debts  to  himself,  is  not  sufficient 
evidence  thereof,     (p.  715). 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  Zadok  Ash  against  Alpheus  C.  Wells,  executor,  etc., 
and  others.  From  decree  for  complainant,  the  executor  ap- 
peals. 

Affirmed  in  part    Reversed  in  part.    Remanded. 

M.  K.  Dnty,  for  appellant. 
/.  V.  Blair,  for  appellee. 
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'  POPPENRAROER,    JuDGE : 

Alpheus  C.  Wells,  executory  of  the  will  of  Alf  Conaway, 
deceased,   having  the   power  of  sale  of  the  testator's   real 
estate,  by  virtue  of  a  provision  of  the  will,  indirectly  con- 
veyed to  himself  the  homestead,  known  as  the  Joseph's  Mills 
place,  containing  56  3/4  acres,  at  a  valuation  he  fixed  upon 
it,  charged  himself  with  the  amount  of  such  valuation,  took 
his  commission  on  the  same  and  credited  the  supposed  pur- 
chase price  on  alleged  debts  due  to  himself  from  the  estate. 
At  the  instance  of  Zadok  Ash,  assignee  of  some  of  the  legatees 
and  devisees  of  the  will,  this  conveyance  was  set  aside  and 
the  land  decreed  to  be  sold.    Allowing  Wells  the  amount  with 
which  he  had  charged  himself  in  his  settlements,  on  account 
of  the  tract  of  land,  $2,800.00,  interest  thereon  from  the  date 
of  the  deed,  taxes  paid  by  him  and  interest  thereon  and 
$700.00   for   enhancement   of  value   by   improvements,   and 
charging  him  with  28/35  of  the  rental  value  of  the  land,  the 
court  adjudicated  a  balance  of  $3,837.30  in  his  favor  and 
directed  payment  thereof  out  of  the  proceeds  to  be  derived 
from  the  sale  of  the  land  unijer  the  decree.    Wells  appealed 
from  the  decree  and  Ash  has  cross-assigned  errors. 

The  principal  part  of  the  estate  was  agricultural  land,  the 
appraised  value  of  which  was  something  less  than  $15,000.00. 
Specific  legacies  amounting  to  more  than  $12,000.00  were  pro- 
vided for  by  the  will,  and  the  estate  was  to  some  extent  in- 
debted. Having  directed  the  payment  of  his  indebtedness  and 
the  specific  legacies,  the  testator  empowered  the  executors  to 
•sell  all  of  the  personal  property  not  previously  disposed  of 
and  authorized  them  to  take  full  possession  and  control  of 
the  real  estate,  to  let  and  lease  it  for  farming,  grazing  and  oil 
and  gas  purposes  and  to  sell  and  convey  it  upon  such  terms 
and  conditions  as  they  might  deem  best.  Out  of  the  rents 
und  the  proceeds  of  the  sale  of  the  real  and  personal  prop- 
'crty,  they  were  directed  to  pay  the  debts,  expenses  and 
legacies,  and  the  residue  was  given,  in  equal  shares,  to  his 
three  nephews,  A.  J.  Wells,  Emery  E.  Wells  and  Alpheus  O. 
Wells,  and  his  nine  natural  children,  Addie  L.  Conaway, 
William   E.   Connaway,   Alfa   Conaway,   Ora   A.   Conaway, 
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Benjamin  W.  Conaway,  Elsie  Conaway,  Cheslie  Conaway,  Ray 
Conaway  and  Roy  Conaway. 

The  testator  died  March  21,  1903.  By  a  deed  dated  Nov.  5, 
1904,  Alpheus  C.  Wells,  the  executor  of  the  will  and  also  a 
beneficiary  thereof  and  creditor  of  the  estate,  conveyed  the 
homestead  to  J.  F.  Ferrell,  for  a  recited  consideration  of 
$2,700.00.  On  the  7th  day  of  February  1905,  Ferrell  con- 
veyed it  to  Wells  by  a  deed  reciting  a  consideration  of 
$2,800.00.  Wells  frankly  admits  in  his  answer,  as  well  as  in 
his  testimony,  that  the  purpose  of  these  deeds  was  a  transfer 
of  the  property  to  himself,  in  satisfaction  of  indebtedness  due 
him  from  the  estate.  He  does  not  pretend  or  claim  the  land 
was  actually  sold  to  Ferrell,  but  he  denies  any  fraud  or  wrong- 
ful intent  in  the  transaction.  In  the  settlements  he  made,  he 
charged  himself  with  $2,800.00,  on  account  thereof,  but  off- 
set  this  charge  by  credits  for  payments  of  debts  to  himself. 
No  part  of  the  $2,800.00  was  actually  included  in  the  pay- 
ments made  to  beneficiaries.  The  money  they  received  actual- 
ly  came  wholly  from  other  sources.  But,  if  the  estate  owed 
the  executor,  they  got  the  benefit  of  the  $2,800.00,  for,  in  that 
case,  the  money  they  got  would  have  been  applied  on  his 
debts,  if  he  had  not  treated  the  land  as  satisfaction  thereof. 
In  1907,  the  Conaway  children  received  from  him  $200.00 
each  and,  in  1908,  $150.00  each.  By  an  agreement  dated 
November  30, 1910,  six  of  them,  William  E.,  Ora  A.,  Benj.  W., 
Elsie,  Cheslie  and  Roy  Conaway,  for  and  in  consideration  of 
$340.00  each,  assigned  and  transferred  their  respective  inter- 
ests in  the  estate  to  Zadok  Ash,  and  by  a  like  instrument, 
dated  December  23,  1910,  Auddie  L.  Netzer,  another  one  of 
them,  assigned  and  transferred  her  interest  to  him. 

The  situation  of  the  executor,  at  the  time  of  the  conveyance, 
did  not  bring  him  within  the  exception  to  the  general  rule, 
inhibiting  a  trustee  or  other  person  standing  in  a  fiduciary 
i'elation,  from  purchasing  the  truirt  subject  at  his  own  sale. 
His  relation  of  legatee  and  creditor  might  have  justified  his 
bidding  on  the  property  at  a  sale  made  under  a  decree  or 
other  judicial  proceeding,  on  the  ground  of  his  interest  and 
right  to  protect  the  same.  As  such  sales  are  made  under  the 
supervision  of  the  courts,  in  causes  to  which  the  cestuis  que 
irusient  are  parties,  the  danger  of  injury  to  them,  by  means 

76  W.  Va. 


714  Ash  v.  Wells.  {Oct.  1915. 

of   fraudulent   or   inequitable   conduct   on   the   part    of    the 
trustees,  is  very  slight.     For  that  reason,  the  courts  in  some 
jurisdictions  distinguish  such  sales,  as  regards  the  right  of  a 
trustee  to  purchase,  from  those  made  by  the  trustees  them- 
selves, upon  their  own  terms  and  at  times,  places  and  prices 
fixed  by  them.     Purchases  by  trustees,  at  sales  of  the  former 
class,  have  often  been  upheld.    Frazer's  Executors  v.  Lee,  42 
Ala.  25 ;  Penny  v.  Jackson,  85  Ala.  67 ;  Jones  v.  Wehb,  22  Ky. 
L.  Rep.  1100;  Bryant  v.  Jackson,  99  Mi.  585.    Even  in  such 
case,  the  better  and  safer  practice  is  to  obtain  leave  from  the 
court,  to  bid  at  the  sale.    Froneberger  v.  Lewis,  79  N.  C.  426 ; 
Armor  v.  Cochrane,  66  Pa.  308.     The  apparent  sale  in  this 
case  was  not  judicial  nor  even  public.    Nobody  had  any  op- 
portunity to  supervise  it  or  test  its  fairness.     Some  of  the 
beneficiaries  of  the  will  may  have  obtained  knowledge  of  the 
conveyance,  soon  after  the  sale  was  made,  but  none  of  them 
were  previously  consulted  or  advised  of  the  intent  to  make  it. 
Laches,  the  only  other  defense  interposed  that  is  worthy  of 
consideration,  is  not  sustained  by  the  facts  and  circumstances. 
The  evidence  discloses  no  personal  accounting  between  the 
executor  and  the  legatees.     All  the  latter  ever  knew  about 
the  condition  of  the  estate  seems  to  have  come  from  sources 
other  than  the  executor.    There  is  no  proof  that  they  received 
the  money  he  paid  them,  with  any  actual  notice  from  him, 
of  the  sources  from  which  it  had  been  derived.    The  ex  parte 
settlement  made  by  him  in  June,  1905,  disclosed  the  charge 
and  credits,  on  account  of  the  land  transaction  now  in  ques- 
tion, and  that  settlement  may  have  been  constructive  notice  to 
the  beneficiaries,  but  it  was  not  actual  notice.    But,  if  such 
knowledge  on  their  part  were  shown,  it  alone  would  not  con- 
stitute laches.    It  must  be  supplemented  by  other  facts,  show- 
ing intention  to  relinquish  or  abandon  the  right,  or  constitut- 
ing an  estoppel.    The  delay  in  the  attack  upon  the  transaction 
has  not  been  unusually  long.     No  payment  seems  to  have 
been  made  on  account  of  the  bequests,  until  1907  and  1908. 
The  assignments  were  made  in  the  year  1910.    The  ex  parte 
settlements  made  after  the  pajnnent  of  bequests  did  not  pur- 
port to  be  final  and  complete,  and  no  such  settlement  seems 
ever  to  have  been  made.     Apparently,  the  administration  as 
a  whole  is  still  incomplete.    No  very  considerable  change  in 
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the  condition  of  the  property  has  occurred,  and  no  material 
witnesses  have  died.  The  circumstances,  therefore,  afford  no 
ground  for  the  application  of  the  doctrine  of  estoppel.  Nor 
does  the  conduct  of  the  injured  parties  raise  any  presumption 
of  intent  on  their  part,  to  relinquish  or  abandon  such  rights 
as  they  had.  It  must  be  remembered  too  that  this  is  an  ex- 
press trust,  under  which  the  trustee  is  held  by  the  law  to  a 
more  rigid  and  scrupulous  performance  of  duty  than  are 
trustees  in  constructive  trusts.  This  conclusion,  respecting 
the  defense  of  laches,  is  fully  sustained  by  principles  an- 
nounced in  lioush  V.  Oriffith^  65  W.  Va.  752. 

The  cross-assignment  of  error,  respecting  the  statement  of 
the  account  between  the  estate  and  the  executor,  arising  out 
of  this  transaction,  is  well  taken.  That  portion  of  the  decree 
assumes  the  existence  of  the  alleged  indebtedness  of  the  estate 
to  him,  which  he  has  treated  as  consideration  for  the  land. 
The  error  in  this  comes  from  lack  of  suflScient  proof  of  such 
indebtedness.  No  note  or  other  documentary  evidence  of  it 
has  been  produced  here.  As  to  this  claim,  the  decree  stands 
upon  nothing  but  Well's  statement  under  oath,  that  the  estate 
was  indebted  to  him  to  the  extent  of  $2,800.00  and  the  pre- 
sumption of  correctness  of  his  ex  parte  settlement.  That 
settlement  has  not  been  pleaded,  and  is  still  open  to  attack  by 
a  bill  to  surcharge  and  falsify  it.  The  decree  in  its  present 
form  makes  the  settlement  conclusive  as  to  the  alleged  debt, 
in  the  absence  of  pleadings  or  proof.  In  this  suit,  the  exist- 
ence of  the  indebtedness  is  not  material  to  the  main  issue, 
the  validity  of  the  deed,  for  it  was  voidable  whether  the  in- 
debtedness existed  or  not.  But  it  becomes  material  now.  If 
there  is  such  a  debt,  it  should  be  paid  out  of  the  proceeds  of 
the  land.  The  plaintiff  must  do  equity,  and  it  is  equitable 
to  pay  out  of  the  proceeds,  any  just  debt  the  defendant  may 
have  against  the  estate,  for  which  he  held  the  land.  He  should 
be  acccfrded  a  lien  on  it,  for  the  amount  thereof.  To  leave 
it  unprovided  for  in  the  decree  might  result  in  the  loss  thereof 
by  reason  of  the  statute  of  limitations.  Having  held  the  land 
for  the  debt  and  so  neglected  to  pay  it  out  of  money  he  could 
have  used  for  the  purpose,  his  hold  upon  it  to  such  an  extent 
as  to  make  that  debt,  if  any,  secure,  ought  to  continue,  and 
must  do  so,  if  the  final  result  is  to  be  equitable  and  just.    But 
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the  allowance  of  the  claim  in  the  present  state  of  the  evi- 
dence may  do  rank  injustice  to  the  plaintiff,  for  the  requisite 
issue  has  been  neither  made  nor  tried.  The  question  of  inter- 
est is  necessarily  a  dependent  one,  wherefore  it  cannot  prop- 
erly be  determined  now.  After  these  matters  are  properly 
and  finally  settled  in  this  suit,  the  ex  parte  settlements  can 
be  reformed,  without  judicial  aid,  so  as  to  eliminate  the  items 
in  them  relating  to  the  alleged  debt  and  the  charges  made  in 
it  on  account  of  the  value  of  the  land,  since  they  are  all 
separable.  Nor  is  it  necessary,  in  this  suit,  to  reform  the 
settlements.  The  effect  of  the  decree  here  as  to  certain  items 
may  be  subsequently  carried  into  it.  No  basis  for  the  ap- 
portionment  of  the  rents,  issues  and  profits,  made  by  the 
decree,  is  disclosed.  The  cause  should  be  referred  to  a  com- 
missioner for  inquiries  and  findings  as  to  the  alleged  debts 
and  interest  and  the  rents  and  profits  and  apportionment 
thereof  and  the  value  of  the  improvements. 

In  so  far  as  the  decree  sets  aside  and  annuUs  the  two  deeds 
from  which  relief  was  sought,  orders  a  sale  of  the  land  and 
awards  costs  to  the  plaintiff,  it  will  be  affirmed  and  in  all 
other  respects  reversed,  and  the  cause  remanded. 

Affirmed  in  part.    Reversed  in  part.    Remanded. 


CHAPXESTON. 

Boone  v.  Hess  Dustless  Mining  Machine  Co.  et  al. 

Submitted  September  1,  1915.    Decided  October  5,  1915. 

1.  SPECiric  Performance— Certainty — Agreement  to  Assign  Patent — 

Future  Inventions. 

An  agreement  to  assign  patents,  which  does  not  plainly  express  a 
purpose  to  embrace  future  inventions,  will  not  be  specifically  en- 
forced as  to  the  latter,     (p.  717). 

2.  Courts — Infringements  of  Patent — Juri£diction  of  State  Court. 

A  state  court  has  no  jurisdiction  in  relation  to  infringement  of 
patents,     (p.  717). 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  Daniel  Boone  against  the  Hess  Dustless  Mining 
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Machine  Company  and  others.    From  decree  for  defendants, 
plaintiff  appeals. 

Afp,rmed. 

Osenion  &  Horan,  for  appellant. 

/?.  r.  Hubard,  Jr.,  and  F.  N,  Bacon,  for  appellees. 

Robinson,  President: 

By  this  suit  in  equity  Boone  seeks  the  enforcement  of  an 
alleged  contract  whereby  Hess  was  to  assign  him  a  one-half 
interest  in  certain  mining  machine  inventions.  Other  relief 
incidental  to  his  alleged  right  in  the  inventions  is  also  asked. 
The  bill  was  dismissed  on  demurrer.  We  find  that  it  was 
properly  dismissed. 

Hess  was  the  inventor  of  the  mining  machinery.  Boone 
furnished  the  money  to  take  out  patents  thereon,  and  Hess 
assigned  him  a  one-half  interest  in  the  applications  for  the 
three  patents.  Two  of  the  patents  were  issued,  to  Hess  and 
Boone  jointly.  The  other  application  is  still  pending.  Hess 
later  invented  and  patented  other  machines  and  appliances, 
assigning  rights  therein  to  Page.  Boone  claims  that  these 
subsequent  inventions  were  only  improvements  of  the  first 
inventions,  and  that  the  contract  with  him  embraced  a  one- 
half  interest  in  such  improvements.  He  charges  that  Hess 
and  Page  entered  into  collusion  to  oust  him  of  his  rights,  by 
taking  out  new  patents  in  their  own  names  with  only  slight 
changes  over  the  old. 

The  contract  which  the  plaintiff  sets  up  in  his  bill  as  the 
one  he  had  with  Hess  can  not  be  interpreted  as  embracing  the 
subse(|uent  patents  awarded  to  Hess  and  Page.  Nowhere  does 
the  bill  clearly  and  definitely  state  that  Boone  was  to  have  an 
interest  in  Hess's  inventive  genius  to  the  extent  of  a  right  in 
all  subsequent  inventions  or  patents  for  machinery  of  the 
same  general  purpose  as  that  originally  invented  and 
patented.  The  allegations  of  the  bill  as  to  what  the  contract 
was,  particularly  when  taken  in  the  light  of  the  written 
assignments  made  by  Hess  to  Boone,  are  not  sufficient  to 
assert  that  Boone  has  an  interest  in  the  patents  issued  to  Hess 
and  Page.  As  much  as  is  assuredly  asserted,  is  that  Hess 
agreed  to  assign  a  one-half  interest  in  the  inventions  covered 
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by  the  original  applications  for  patents.  At  the  most,  the 
allegations  of  the  bill  make  it  extremely  doubtful  whether  the 
parties  by  their  agreement  contemplated  other  inventions 
than  those  already  worked  out  when  they  contracted  with  each 
other.  An  agreement  to  assign  patents  not  yet  secured,  may 
be  enforced,  when  suflSciently  definite  as  to  the  subject  mat- 
ter, but  if  the  parties  intend  to  embrace  future  inventions, 
language  plainly  expressing  such  a  purpose  must  be  used. 
30  Cyc.  944.  If  the  plaintiff  meant  to  assert  a  right  in  the 
subsequent  patents,  he  has  done  so  in  such  an  obscure  and 
uncertain  way  that  equity  will  not  listen  to  his  prayer  for 
specific  enforcement.  In  a  suit  for  the  specific  enforcement 
of  a  contract,  the  court,  in  order  to  frame  a  decree  in  accord- 
ance with  the  intent  of  the  parties,  must  be  clearly  apprised  of 
that  intent  in  all  essential  respects. 

The  bill  is  really  one  complaining  of  the  infringement  of 
patents  and  asking  injunctive  relief  in  the  premises.  A  state 
court  has  no  jurisdiction  of  such  bill.  The  jurisdiction  is  ex- 
clusively in  the  courts  of  the  United  States. 

An  order  will  be  entered  affirming  the  decree. 

Affinned, 


CHARLESTON. 

Gabbert  v.  William  Seymour  Edwards  Oil  Co. 
Submitted  September  7,  1915.    Decided  October  5,  1916. 

Contracts — Consiru^lian — Wrillen     and    Printed    Parts — Irreconcilable 

Conflict. 

In  the  interpretation  of  a  eoctraet  partly  printed  and  partly 
written  or  typewriten,  as  in  the  use  of  a  printed  form,  the  writing 
will  not  be  given  greater  weight  than  the  printing  if  the  one  is 
consiptent  -and  reconcilable  with  the  other.  It  is  only  where  there  is 
irreconcilable  repugnance  and  corflict  between  the  written  and  the 
printed  portions  that  the  former  will  prevail  over  the  latter.  Both 
must  be  given  force  where  they  can  consistenly  stand  together. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Charles  Gabbert  and  others  against  the  William 
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Seymour  Edwards  Oil  Company.     Judgment  for  defendant, 
and  plaintiffs  bring  error. 

Affirmed. 

Litflepage,  Matheny  &  Littlepage,  for  plaintiffs  in  error. 
Payne,  Minor*  &  Bouchelle,  for  defendant  in  error. 

Robinson,  President: 

The  plaintiff  in  this  action  in  assumpsit  seeks  to  recover  the 
sum  of  five  hundred  dollars  which  he  claims  is  due  him  under 
the  stipulations  of  an  oil  and  gas  lease.  Recovery  was  denied 
him  by  the  judgment  of  the  circuit  court. 

The  lease  is  the  usual  one,  except  that  a  special  provision 
was  inserted  into  the  printed  form  by  twpewriting.  That 
provision  is  as  follows:  ** Lessee  is  to  begin  operation  in  forty 
days  and  pursue  same  diligently  till  completed  or  pay  to 
lessor  the  sum  of  five  hundred  dollars.''  Decision  turns  on 
the  question  whether  this  inserted  provision  controls  the 
printed  provision  left  in  the  lease,  as  following  the  inserted 
one,  that  the  lessee  should  have  the  right  at  any  time  to  sur- 
render the  lease.  This  surrender  provision  is  as  follows :  * '  It 
is  further  agreed,  that  the  lessee  shall  have  the  right  at  any 
time  to  surrender  this  lease,  whereupon  this  lease  shall  be 
null  and  void  and  the  payments  which  have  been  made  shall 
be  the  full  stipulated  damages  for  the  non-fulfillment  of  the 
foregoing  deed."  It  is  perhaps  well  to  state  that  fifty-eight 
dollars  was  paid  in  cash  as  a  consideration  of  the  lease,  and 
after  the  first  three  months  fifty-eight  dollars  was  to  be  paid, 
each  quarter  in  advance,  by  the  lessee  to  the  lessor,  as  delay 
or  commutation  money. 

The  facts  are  conceded.  The  lessee  did  not  begin  opera- 
tion in  forty  days,  but  on  the  thirty-ninth  day  tendered  in 
regular  form  a  surrender  of  the  lease,  with  one  dollar  as  a 
consideration  therefor,  and  a  release  of  the  premises  from 
the  binding  effect  of  the  deed.  In  other  words,  the  lessee 
fully  surrendered,  if  it  could  do  so  under  a  proper  construc- 
tion of  the  terms  of  the  contract.  The  plaintiff,  however, 
insists  that  the  inserted  typewritten  provision  controlled  and 
abrogated  the  surrender  provision,  and  that  he  is  entitled  to 

the  five  hundred  dollars,  for  which  he  as  lessor  has  sued  the 
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lessee  by  this  action.  He  has  sought  to  rdy  on  some  parol 
evidence  explaining  his  purpose  in  inserting  the  typewritten 
provision;  but  the  same  is  certainly  incompetent  and  im- 
material. The  two  provisions  are  not  inconsistent.  They 
Ttxske  no  repugnance  or  ambiguity.  Not  what"  the  parties 
intended  aside  from  the  terms  of  the  lease,  but  what  they 
have  expressed  as  intention  by  the  language  of  the  lease  must 
control  its  interpretation. 

Though  the  parties  stipulated  that  the  lessor  was  to  be 
paid  five  hundred  dollars  in  the  event  operation  was  not 
begun  in  forty  days,  yet  they  quite  as  clearly  stipulated  that 
the  lessee  might  surrender  the  lease  at  any  time.  They 
stipulated  that  the  lessee  might  surrender  the  lease  before  the 
five  hundred  dollars  became  payable,  and  thus  cut  off  the 
obligation  for  that  sum.  That  they  could  do  this  must  be 
conceded.  That  they  did  so,  if  the  provision  for  surrender 
is  to  be  given  any  effect,  is  clear.  But  the  plaintiff  says  that 
the  typewritten  provision  inserted  in  the  printed  form  is  to 
control  the  printed  provision  for  surrender.  We  can  not 
sustain  this  contention.  The  two  provisions  can  consistently 
stand  together.  The  parties  put  both  of  them  into  the  con- 
tract, presumably  for  purpose.  If  the  lessor  did  not  want 
his  right  to  the  five  hundred  dollars  to  be  cut  off  by  a  sur- 
render, we  must  assume  that  he  would  not  have  allowed  the 
stipulation  for  surrender  to  remain  in  the  lease.  The 
presence  of  that  stipulation  evidences  the  intention  of  the 
lessor  that  his  right  under  the  other  provisions  might  be  so 
cut  off. 

The  insertion  of  the  typewritten  provision  into  the  printed 
form  abrogated  none  of  the  printed  provisions  which  were 
reconcilable  with  the  former.  There  is  nothing  in  the  t>T>e- 
written  provision  for  the  payment  of  the  five  hundred  dollars 
which  makes  the  surrender  provision  less  applicable  to  that 
typewritten  provision  than  to  other  parts  of  the  contract. 
The  two  provisions  are  reconcilable  and  may  stand  together. 
Both  may  be  given  effect.  As  we  have  said,  the  one  is  not 
repugnant  to  the  other.  True,  there  is  a  well  established  rule 
that  where,  as  in  the  use  of  printed  forms,  a  contract  is  partly 
printed  and  partly  written,  the  writing  will  prevail  if  there 
is  conflict  between  the  printing  and  the  writing.     And  the 
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same  is  true  where  the  contract  is  partly  printed  and  partly 
typewritten.  The  written  or  typewritten  part  will,  however, 
prevail  in  so  far  only  as  the  intention  of  the  parties  to  modify 
the  printed  portion  by  that  which  has  been  inserted  can  fairly 
be  inferred.  The  provisions  will  be  construed  together  if  pos- 
sible. Page  on  Contracts,  sec.  1119 ;  9  Cyc.  584.  The  one  will 
not  be  given  control  over  the  other  if  they  can  possibly  be 
reconciled,  it  being  presumed  that  the  contract  contains  no 
provisions  or  clauses  not  intended  by  the  parties.  17  Amer. 
&  Eng.  Enc.  of  Law,  21.  An  illustration  of  the  application  of 
this  principle  is  found  in  Hardie-Tynes  Foundry  &  Machine 
Co,  v.  Glen  Allen  OU  Mill,  84  Miss.  259,  36  South.  262.  In 
the  lease  before  us  there  is  not  a  word  in  the  typewritten 
portion  from  which  it  may  fairly  be  inferred  that  the  sur- 
render provision  was  not  to  apply  to  the  typewritten  stipula- 
tion. The  provision  for  surrender  not  having  been  affected 
by  the  inserted  typewritten  provision,  we  must  presume  that 
the  parties  intended  the  former  to  stand  with  the  latter. 
With  the  provision  for  surrender  so  standing,  the  lessee  had 
the  right  to  cut  off  the  payment  of  the  five  hundred  dollars, 
as  it  did. 

There  is  plainly  no  error  in  the  judgment.     It  will  be 
affirmed. 

Affirmed. 


CHARLESTON. 

MuLVAY  v.  Hanes. 
Submitted  September  14,  1915.     Decided  October  12,  1915. 

1.  Pleading — Amended  Declaration — New  Cause  of  Action. 

So  long  as  the  identity  of  the  cause  of  action  originally  averred 
is  preserved,  an  amended  declaration  is  not  demurrable  merely  be- 
cause it  introduces  additional  phases  or  circumstances  of  the  same 
wrong  complained  of  in  the  first  pleading,     (p.  722). 

2.  Evidence — Conclusion  of  Witness. 

In  an  action  by  a  husband  for  miscarriage  of  the  wife,  resulting 
from  an  assault  upon  him  by  another  in  her  presence,  she  may  in 
testimony  state  the  primary  facts  and  circumstances  of  the  wrong 
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and  its  physical  consequences;  but  she  ought  not  to  be  permitted^ 
a  non-expert  witness,  to  express  an  opinion  or  conclusion  therefrom 
as  to  the  actual  cause  of  the  miscarriage,    (p.  723). 

3.  Husband  and  Wipe — Action- — Evidence. 

Where  in  the  action  for  the  miscarriage  so  complained  of  it  is 
contended  that  the  husband  provoked  the  assault^  evidence  of  threats 
by  defend'ant  of  personal  violence  to  plaintiff,  made  shortly  prior  to 
the  injury,  is  admissible  and  relevant  as  evincing  the  mental  attitude 
and  aggressiveness  of  defendant,     (p.  724). 

4.  Appeal  and  Error — Ground  for  BeversaJ — Exclusion  of  Evidence — 

Direction  of  Verdict, 

If  uncontradicted  evidence  adduced  by  plaintiff  tends  reasonably 
to  establish  the  cause  of  action  alleged,  its  exclusion  and  the 
direction  of  a  verdict  for  defendant  constitute  reversible  error,  (p. 
724). 

Error  to  Circuit  Court,  Tyler  County. 
Action  by  John  T.  Mulvay  against  S.  C.  Hanes.    Judgment 
for  defendant,  and  plaintiff  brings  error. 

Reversed,  and  new  trial  awarded, 

Jackson  V,  Blair  and  0.  C.  Carter,  for  plaintiff  in  error. 
M,  K,  Duty,  for  defendant  in  error. 

Lynch,  Judge: 

John  T.  Mulvay  sued  to  recover  damages  for  the  loss  of  the 
society  and  services  of  his  wife,  Idena  Mulvay,  alleged  to  be 
due  to  the  scare  and  fright  occasioned  by  defendant  in  a 
personal  combat  or  encounter  between  him  and  plaintiff  in 
her  presence  on  October  13,  1911,  near  their  residence  in 
Tyler  county,  resulting  in  the  loss  by  miscarriage  or  abortion 
of  a  child  with  which  she  was  then  pregnant.  Such  is  the 
cause  of  action  averred  in  the  only  count  of  the  original 
declaration. 

After  demurrer  thereto,  overruled,  plaintiff  filed  at  rules 
an  amended  pleading  of  two  counts,  the  first  being  in  sub- 
stance a  repetition  of  the  averments  contained  in  the  first 
declaration.  The  second  count  avers  the  additional  charge 
that  in  the  encounter  Hanes  struck  Mrs.  Mulvay  on  the 
abdomen,  thereby  causing  the  injurj'^  from  which  the  mis- 
carriage resulted.     The  amendment  so  introduced  was  dis- 
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missed,  on  defendant's  motion,  **on  the  ground  that  the 
second  count  of  the  amended  declaration  introduces  new  sub- 
stantive matter".    Of  this  ruling  plaintiff  complains. 

However,  that  count  did  not  introduce  a  different  or  in- 
consistent cause  of  action.  Though  both  counts  attributed 
the  resultant  malady  to  variant  incidents  of  the  combat,  they 
nevertheless  based  the  right  of  recovery  upon  injuries  arising 
out  of  the  same  transaction.  The  counts  were  mere  varia- 
tions in  the  manner  of  averment,  in  anticipation  of  the  prob- 
able variable  phases  the  evidence  might  assume  upon  the 
trial  of  the  case.  Mineral  Co.  v.  Painter,  100  Va.  507 ;  Tidball 
V.  Bank,  100  Va.  741.  As  the  amendment  presented  only  a 
new  element  of  the  same  general  cause  of  action,  the  ruling 
dismissing  it  was  manifestly  erroneous  and  prejudicial. 
Hanson  v.  Blake,  63  W.  Va.  560 ;  KuJin  v.  Brownfield,  34  W. 
Va.  232.  The  fright  and  assault  charged  occurred  at  the  same 
time  and  as  incidents  of  the  same  combat,  and  plaintiff,  prop- 
erly, could,  as  gi*ounds  of  recovery,  aver  and  prove  any  fright 
or  physical  injury  traceable  to  the  assault. 

Generally,  in  an  action  for  personal  injury,  the  person 
affected  may,  as  a  witness,  detail  the  incidental  facts  and 
circumstances  out  of  which  the  injury  arose,  the  manner  pt 
its  infliction,  the  characteristics  of  the  resultant  injury  so  far 
as  perceptible  to  the  senses,  and  the  extent  of  the  consequential 
suffering.  But,  although  as  to  such  matters  he  is  usually  bet- 
ter qualified  than  any  other  person  to  testify  and  explain,  he 
ought  not  to  be  permitted  to  express  an  opinion  requiring 
the  exercise  of  scientific  or  professional  skill  and  knowledge. 
The  application  of  this  principle  would  sustain  the  refusal  of 
the  trial  court  to  permit  Mrs.  Mulvay  to  state  the  cause  pro- 
ducing the  miscarriage,  attributed  by  plaintiff  to  the  en- 
counter between  him  and  defendant.  Railroad  Co,  v.  Walker, 
93  Ga.  462;  Ooshorn  v.  England,  119  Ind.  368;  Briiton  v. 
St.  Lotiis,  120  Mo.  437.  While,  as  observed,  she  could  state 
the  consequent  physical  injury,  she  could  not  express  an 
opinion  as  to  the  cause  producing  it.  On  that  subject,  the 
jury  was  as  competent  as  she  to  draw  any  proper  inference  or 
conclusion  from  the  evidence  before  them-  To  the  inquiry, 
whether  the  miscarriage  resulted  from  the  cause  assigned  or 

76  W.  V». 


724  MuLVAY  V.  Hanes.  [Oct.  1915. 

from  some  source  not  chargeable  to  defendant,  they  were  re- 
quired to  respond,  not  she. 

The  refusal  to  permit  the  witness  Burch  to  testify  that,  in 
his  presence,  in  September  before  the  fight  in  October,  de- 
fendant threatened  to  **give  John  T.  Mulvay  a  sound  thresh- 
ing'^  is  urged  as  ground  for  reversal.  This  proof  was  ad- 
missible, in  connection  with  other  evidence  introduced,  in  so 
far  as  it  might  tend  to  show  Hanes'  mental  attitude  toward 
plaintiff  on  the  day  of  the  encounter,  and  thereby  to  en- 
lighten the  jury  as  to  whether  defendant  sought  the  quarrel 
and  whether  defendant  prevented  plaintiff  from  retiring  from 
the  conflict  after  it  had  begun,  as  the  latter  contended  he 
did. 

The  vital  and  controlling  question  here  presented,  however, 
relates  to  the  action  of  the  trial  court  in  excluding  the  evi- 
dence offered  by  plaintiff  and  directing  a  verdict  for  defend- 
ant. This  action  indirectly  involves  also  the  refusal  of  plain- 
tiff's motion  for  a  new  trial. 

As  ordinarily  the  weight  and  sufficiency  of  evidence  fall 
exclusively  within  the  province  of  the  trial  jury,  it  is  not 
proper  now  to  enter  into  a  detailed  discussion  of  the  proof 
in  the  case.  It  suffices  to  say  that,  had  the  jury  rendered  a 
verdict  for  plaintiff  upon  the  evidence  so  excluded  and  not 
contradicted,  defendant  offering  none,  a  judgment  thereon 
might  merit  affirmation  upon  writ  of  error  thereto.  Though 
apparently  plaintiff  was  the  aggressor  in  the  encounter,  he, 
his  wife  and  daughter  agree  in  stating  he  twice  attempted 
in  vain  to  withdraw  from  the  conflict,  and  protested  against 
its  further  continuance;  that  he  was  prevented  from  so  re- 
tiring by  the  persistence  of  defendant  in  an  effort  to  prolong 
it;  that  the  latter  repeatedly  renewed  it  when  plaintiff  at- 
tempted to  withdraw.  If  so,  defendant  thereby  became  the 
aggressor,  and,  as  such,  liable  for  the  consequential  injur\% 
though  otherwise  he  may  have  been  without  fault.  This  pre- 
sented a  question  of  fact,  erroneously  withheld  from  the  jury. 

Upon  these  assignments,  we  reverse  the  judgment  and 
award  a  new  trial. 

Reversed,  and  new  trial  awarded. 
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CHARLESTON. 

Ladies  Tailoring  Co.  v.  Brown. 
Submitted  September  8,  1915.    Decided  October  12,  1915. 

Sales — Binding  Contract — What  Con^stiiutes. 

A  telegram  from  the  seller,  inquiring  of  the  buyer  to  know  if  he 
wants  twenty  spring  suits  at  six  dollars,  replied  to  at  once  by  letter 
requesting  the  shipment  of  the  twenty  spring  suits  at  five  dollars, 
or  at  six  dollars  with  the  privilege  to  the  buyer  of  selecting  such  of 
them  as  he  can  use,  followed  by  an  immediate  shipment  of  the 
twenty  suits,  and  a  rendering  of  the  bill  therefor  at  five  dollars  per 
suit,  constitutes  a  binding  contract  of  sale,  provided  the  suits  are  of 
the  kind  and  quality  ordered. 

Error  to  Circuit  Court,  Kanawha  County. 
Action  by  the  Ladies'  Tailoring  Company  against  A.  I. 
Brown.    Judgment  for  defendant,  and  plaintiff  brings  error. 

lieversed  and  rendered, 

Mathews  &  Mathews  and  Alexander  &  McCabe  and  R. 
Kemp  Mortony  for  plaintiff  in  error. 

Williams,  Judge: 

By  this  writ  of  error  plaintiff  seeks  reversal  of  a  judgment 
rendered  by  the  circuit  court  of  Kanawha  county  on  the  10th 
of  September,  1914,  reversing  a  judgment  rendered  in  its 
favor,  by  the  intermediate  court  of  Kanawha  county,  and 
setting  aside  the  verdict  of  a  jury  and  dismissing  plaintiff's 
action. 

The  action  is  on  an  account  for  merchandise  sold  and 
delivered  to  defendant,  and  was  begun  before  a  justice  of 
the  peace,  and  later  appealed  to  the  intermediate  court. 
Plaintiff  is  an  Ohio  corporation,  doing  business  in  the  city 
of  Cincinnati.  On  the  4th  of  April,  1912,  it  telegraphed 
defendant  in  Charleston,  West  Virginia,  as  follows:  '*Do 
you  want  about  twenty  Spring  suits,  six  dollars,  subject  to 
previous  sale.  Wire?"  And  on  the  same  day  defendant 
replied  by  letter  as  follows:  ** Replying  to  your  wire  of  even 
date,  will  say, — you  may  ship  us  the  20  suits  at  $5.00  or  will 
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select  numbers  T  can  use  out  of  this  lot  at  $6.00."  On  the 
next  day  plaintiff  shipped  by  express  to  defendant  twenty- 
suits,  and  also  three  dresses  which  had  not  been  ordered,  and 
notified  plaintiff  by  letter  of  the  shipment.  Before  the  goods 
arrived  in  Charleston,  defendant  had  left  for  New  York,  and 
while  there  took  sick  and  remained  there  several  weeks.  He 
left  another  person  in  charge  of  his  store,  but  apparently 
gave  him  no  directions  concerning  th6  package  of  goods.  On 
the  9th  of  May,  more  than  a  month  after  the  goods  were  re- 
ceived, and  on  his  return  from  New  York,  defendant  wrote 
plaintiff  as  follows:  ''Just  returned  from  New  York,  where 
I  took  sick  and  was  confined  to  my  bed  for  three  weeks, — 
and  upon  looking  over  the  suits  you  sent  me,  find  I  can  not 
use  them,  as  I  now  have  a  great  many  garments  of  a  similar 
nature  on  hand,  and  would  have  no  way  of  disposing  of  the 
suits  you  sent  me.  Regret  having  to  return  these  goods  to 
yon,  and  will  try  to  give  you  business  in  the  future.  Kindly 
excuse  the  delay  in  returning  this  shipment,  and  I  assure 
had  I  been  in  the  city,  this  matter  would  have  had  my  prompt 
attention,  but  unfortunately  I  was  sick  in  N.  Y.  and  my 
employees,  held  the  shipment  for  my  inspection.  Hoping  you 
will  excuse  the  unavoidable  delay  in  returning  these  goods,  I 
remain." 

On  the  15th  of  May  plaintiff  replied  to  this  letter,  declin- 
ing to  accept  the  goods  returned,  and  requested  defendant  to 
notify  the  express  company  to  recall  them.  This  he  declined 
to  do,  and  refused  to  pay  the  bill  which  plaintiff  had,  previous 
to  that  time,  rendered  for  $115,  charging  $5  each  for  the  suits, 
and  $5  for  each  of  the  three  dresses.  The  judgment  of  the 
intermediafe  court  was  for  $105. 

The  telegram  and  letter  in  reply  to  it,  of  April  4,  1912, 
followed  by  an  immediate  shipment  of  the  goods  and  the 
rendering  of  the  bill  therefor  at  $5  per  suit,  unquestionably 
prove  a  contract  of  sale  for  the  twenty  spring  suits,  but  not 
for  the  three  dresses  which  were  not  ordered  and  which  seem 
not  to  be  included  in  the  judgment.  That  defendant  was 
bound  to  accept  and  pay  for  the  tAventy  spring  suits,  if  they 
were  of  the  kind  and  quality  ordered,  there  is  no  room  for 
doubt.  The  contract  so  bound  him.  Whether  the  suits  were 
of  the  kind  and  quality  ordered  was  a  question  for  the  jury  to 

76  W.  Va. 


Oct.  1915.]  White  v.  County  Court.  727 

decide,  upon  the  conflicting  testimony  of  defendant  and  plain- 
tiff's  general  manager.  Their  verdict  is  necessarily  a  decision 
of  that  issue  in  favor  of  plaintiff,  and  the  evidence  supports 
it.  The  first  letter  written  by  defendant,  after  he  returned 
from  New  York  and  examined  the  goods,  which  letter  we  have 
above  quoted,  clearly  shows  that  he  did  not  decline  to  accept 
the  suits  because  they  were  not  of  the  quality  and  kind 
ordered,  but  rather,  as  he  there  states,  because  he  then  had 
a  great  many  suits  of  similar  nature  on  hand,  **and  would 
have  no  way  of  disposing  of  the  suits''  which  he  had  requested 
plaintiff  to  ship  to  him.  The  jury  were  unquestionably  justi- 
fied in  finding  for  the  plaintiff  upon  the  conflicting  testimony. 

The  action  of  the  court  in  refusing  to  give  certain  instruc- 
tions asked  for  by  defendant,  and  in  giving  certain  others  at 
the  request  of  plaintiff,  is  complained  of.  We  have  carefully 
examined  these  instructions  and  do  not  find  any  error  in  the 
rulings  of  the  trial  court.  They  involve  only  well  established 
and  familiar  principles  relating  to  sales.  It  does  not  appear 
that  there  was  any  trial  had  in  the  circuit  court,  and  why  it 
reversed  the  judgment  of  the  intermediate  court  and  dismissed 
plaintiff's  action,  without  a -trial,  does  not  appear.  No  brief 
is  filed  for  defendant  and  the  case  was  not  orally  argued. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  an 
order  entered  here  affirming  the  judgment  of  the  intermediate 
court  of  Kanawha  county. 

Reversed  and  rendered. 


CHARLESTON. 

White  et  als,  v.  County  Court. 
Submitted  September  28,  1915.     Decided  October  12,  1915. 

1.     CovNTiES— County   Bond   Issue — Suhmusion   io    Vote — Subsequent 
Alteration  of  Boad, 

Where  a  county  court  submits  to  a  vote  of  the  people  a  county 
bond  issue,  to  permanently  improve  and  make  necessary  changes  in 
their  location,  certain  county  roads,  described  in  its  order  of  sub- 
mission, and  after  the  bonds  are  voted,  adopts  certain  routes,  where 
changes  in  the  old  roads  are  necessary  to  improve  their  grades,  it 
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ms.y,  thereafter,  lawfully  make  such  further  chauges  in  the  routes 
previously  adopted  as  will,  in  its  judgmeut,  be  for  the  best  interest 
of  the  public,  provided  such  alterations  are  consistent  with  the 
description  of  the  roads,  given  in  the  order  submitting  to  a  vote  the 
bond  issue,     (p.  730). 

2.  Same —  Band  Issue  —  Order  SuhmUted  —  Construction  —  "To**  — 

''From,** 

Words  must  be  given  a  reasonable  construction  according  to  the 
subject  matter  in  relation  to  which  they  are  employed ;  and  the  prep- 
ositions **to''  and  **from'',  used  in  describing  a  public  road  as 
leading  from  the  city  of  P.  to  the  city  of  A.,  are  not  intended  to 
describe  the  road  as  terminating  at  the  corporate  limits  of  said  cities 
but  as  extending  within  them.     (p.  731). 

3.  Highways — Improvement  of  Streets — Expenditure  of  County  Funds 

— Proceeds  of  Bond  Issue. 

The  county  court  may  lawfully  expend,  on  a  public  road  within 
an  incorporated  city  in  its  county,  a  portion  of  the  county  fund 
derived  from  bonds  voted  by  the  people  to  improve  certain  roads, 
some  of  which  extend  into  such  city.     (p.  731). 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  B.  P.  White  and  others  against  the  County  Court 
of  Mercer  County  and  others.  From  a  refusal  to  dissolve  an 
injunction,  defendants  appeal. 

Reversed,  and  i7ijunctio7i  dissolved, 

J,  A.  Meadows,  Sanders,  Crockett  &  Kee,  H,  E,  De  Jamette 
and  Hartley  Sanders,  for  appellants. 

John  R,  Pendleton  and  Harold  A,  Ritz,  for  appellees. 

"WiLLixiMs,  Judge:  ' 

The  County  Court  of  Mercer  county  has  appealed  from  an 
order  of  the  circuit  court  of  said  county,  refusing  to  dissolve 
an  injunction  theretofore  awarded,  on  a  bill  filed  by  B.  P. 
White  and  others  on  behalf  of  themselves  and  others  similarly 
situated,  enjoining  it  from  spending,  within  the  city  limits  of 
Princeton,  any  portion  of  the  funds  derived  from  the  sale  of 
certain  county  bonds  issued  for  the  purpose  of  making 
permanent  improvements  of  certain  public  roads  in  the 
county.  Some  of  plaintiffs  live  within,  and  others  without  the 
city  of  Princeton. 

Pursuant  to  a  vote  of  the  people  of  the  county,  at  a  special 
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election,  regularly  called  and  held  for  the  purpose  of 
determining  the  question  of  a  bond  issue,  the  county  court  had 
issued  bonds  to  the  amount  of  $500,000,  to  be  applied  to  im- 
proving permanently  certain  roads  in  said  county,  and  mak- 
ing necessary  changes  in  their  location.  Among  others, 
specified  in  the  order  submitting  the  question  to  a  vote,  were 
the  roads  leading  ''from  Bluefield  to  Princeton;  and  the  road 
from  Princeton  to  Athens, '*  which  were  to  be  permanently 
improved  by  macadamizing,  or  by  some  other  process  of  no 
less  merit.  Finding  thereafter  that  that  sum  of  money  was 
not  suflfieient  to  complete  all  the  road  improvements  which  it 
had  undertaken,  the  court  submitted  to  the  voters  the  question 
of  bonding  the  county  for  the  additional  sum  of  $350,000,* 
which  likewise  carried.  After  the  first  bond  issue  had  been 
voted,  the  county  court,  upon  the  report  of  viewers  previously 
appointed,  adopted,  as  the  location  for  a  portion  of  the  road 
from  Princeton  to  Athens,  a  route  known  as  the  "car  line 
route,''  or  the  ** overhead  bridge  route".  The  bridge  crosses 
the  yard  and  tracks  of  the  Virginian  Railway  Company, 
within  the  city  limits  of  Princeton.  After  the  second  bond 
issue  had  been  voted,  a  large  number  of  citizens  petitioned 
the  county  court  to  change  the  location  from  the  **  overhead 
bridge"  route  to  what  is  called  the  *'low  grade  route."  The 
difference  in  distance,  caused  by  the  change,  is  about  1,200 
feet  in  favor  of  the  former,  and  the  difference  in  grade  is  in 
favor  of  the  latter  route,  it  being  nowhere  as  much  as  1%, 
whereas  the  present  grade  on  the  former  route  is  7%,  and  the 
best  grade  that  can  be  secured  on  it  is  4-1/2%,  and  to  obtain 
which  will  likely  require  the  expenditure  of  as  much  money 
as  to  make  the  road  on  the  low  grade  route.  The  building  of 
the  overhead  bridge  road,  so  as  to  connect  with  the  bridge 
as  it  now  is,  will  cost  about  $6,000  less  than  to  build  the  low 
grade  route.  So  that,,  leaving  out  of  account  the  cost  of 
paving  and  the  future  maintenance  of  the.  bridge,  that  route 
will  cost  less  to  construct  than  the  other.  The  low  grade 
route  passes  under  the  railroad  tracks  some  distance  from 
the  overhead  bridge  and  requires  the  building  of  some  road 
within  the  city  limits. 

The   order  appealed   from   refused   dissolution   of   an   in- 
junction restraining  the  county  court,  its  agents  and  servants 

76  W.  Va. 


730  White  v.  County  Court.  [Oct  1915. 

**from  using,  or  in  any  way  diverting  or  spending,  any  part 
of  the  proceeds  of  the  sale  of  said  bonds  of  the  two  bond 
issues  for  the  purpose  of  constructing  the  road  on  said  lower 
grade  route  within  the  said  city  of  Princeton/' 

Counsel  for  appellees  contend  that  the  county  court  can  not 
lawfully  spend  any  part  of  the  money  derived  from  the  bond 
issues  in  constructing  roads  within  the  city  limits;  that  such 
application  of  the  fund  was  not  contemplated  by  the  vote 
taken  on  the  bond  issue ;  that  the  law  imposes  the  duty  and 
burden  upon  the  city  to  make  its  own  streets;  and  that  the 
prepositions  **to'*  and  **from'',  used  in  describing  the  road 
leading  from  Bluefield  to  Princeton  and  from  Princeton  to 
'Athens,  are  exclusive.  They  further  insist  that  the  county 
court  could  not  lawfully  make  the  alteration  in  the  location 
of  the  road,  after  the  first  bond  issue  had  been  voted  and 
after  it  had  adopted  the  ** overhead  bridge''  route. 

The  particular  piece  of  road  in  question  is  a  part  of  one 
general  system  of  thoroughfares  in  the  county,  to  be  perma- 
nently improved,  and  it  may  be  inferred  from  the  fact  that 
the  road  from  Princeton  to  Athens  is  to  be  macadamized,  that 
it  is  an  important  part  of  that  general  system.  It  is  no  viola- 
tion of  the  trust  imposed  by  the  people  upon  the  county 
court,  by  voting  the  bonds,  to  spend  a  portion  of  the  fund 
derived  therefrom  in  building  the  road  within  the  city  limits 
of  Princeton,  if  such  expenditure  is  necessary  to  complete  the 
permanent  road  from  Bluefield  to  Athens,  which  is  one  con- 
tinuous highway.  In  making  the  alteration  the  county  court 
violates  no  condition,  either  express  or  implied,  of  the  second 
bond  issue.  On  the  contrary,  in  submitting  the  second  bond 
issue  to  a  vote,  it  reserved  the  right  to  make  changes.  Its 
order  expressly  stated  that  one  of  the  purposes  was  to  raise 
additional  funds  with  which  to  complete  the  construction  of 
the  roads  which  had  been  begun  pursuant  to  the  previous 
bond  issue,  **  together  with  any  changes  in  their  locations  as 
heretofore  established.r"  It  had  the  right  to  make  the  altera- 
tion. It  is  certainly  an  important  matter  to  locate  all  parts 
of  the  road  on  a  good  grade,  and  one  evident  purpose  of  the 
change  was  to  avoid  a  7%  grade  at  the  overhead  bridge.  The 
change  made  the  road  throughout  its  entire  length  practically 
level.    Perhaps  another  object  was  to  get  rid  of  the  expense 
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of  maintaining  an  overhead  bridge  across  the  railroad  com- 
i  pany's  yardft  for  all  future  time.    If  these  were  the  objects 

[  to  be  accomplished,  the  county  court  has  shown  commendable 

wisdom. 

'*To"  and  **from"  are  not  necessarily  exclusive  terms. 
They  must  be  given  a  reasonable  construction  according  to 
the  subject  matter.  They  are  sometimes  taken  inclusively.  A 
road  described  as  leading  to  a  city  is  not  generally  under- 
stood as  stopping  at  the  corporate  line,  but  rather  as  extend- 
ing into  the  city.  If  a  person  says  he  is  going  to  New  York 
City,  he  means  that  he  intends  to  go  into  the  city,  not  that 
he  will  stop  at  the  boundary  line.  An  act  incorporating  a 
railroad  company,  to  run  from  one  city  to  another,  does  not 
require  it  to  stop  at  the  corporate  limits  of  the  city.  Central 
of  Oa,  Ry,  Co,  v.  Union  Springs  &  Nortliem  By,  Co,,  144  Ala. 
639;  Houghton  St,  Ry,  v.  Laurium  Com,  Council,  135  Mich. 
614;  Farmers'  Turnpike  v.  Coventry,  10  Johns.  389;  and 
Vnion  Pacific  R,  R,  Co,  v.  Hall,  91  U.  S.  343,  348. 

Authority  to  make  and  improve  public  highways  within  the 
corporate  limits  of  a  city,  and  to  expend  the  county  funds 
therefor,  is  impliedly  given  by  Sec.  24,  Ch.  52,  Acts  1909,  Ser. 
Sec.  1791,  Code  1913,  which  reads  as  follows: 

**In  like  manner  the  county  court  of  any  county,  may  con- 
tract and  pay  for  making,  improving  and  keeping  in  order, 
the  whole  or  any  part  of  any  county  road  within  the  county. 
They  may  permanently  improve  by  the  use  of  asphaltum, 
brick,  stone,  block  or  by  macadamizing,  or  other  process  of 
equal  merit,  the  main  roads  within  their  county  and  may  con- 
tract therefor  with  any  contractor  for  the  use  of  any  of  these 
foregoing  systems,  and  take  bond  and  security  in  a  penalty 
equal  to  the  estimated  cost  of  the  work  in  question,  from  any 
such  contractor  for  the  faithful  performance  of  his  contract. 
They  may  pay  for  the  work  done  under  such  contract,  in 
whole  or  in  part,  out  of  the  county  treasury  by  special  levy 
to  be  laid  in  the  manner  and  form  as  provided  by  section  six 
of  chapter  nine  of  the  acts  of  the  legislature  of  the  special 
session  of  one  thousand  nine  hundred  and  eight,  or  by  issuing 
bonds  or  other  evidences  of  debt  for  the  same." 

The  terms  ** within  the  county",  as  used  in  the  above 
statute,  include  all  municipalities  in  the  county,  there  being 
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nothing  to  indicate  a  contrary  intention.  The  inhabitants  of 
Princeton,  together  with  all  other  citizens  of  the  county,  are 
taxed  to  pay  the  bonds.  It  is,  therefore,  certainly  not  in- 
equitable that  some  of  the  fund  should  be  spent  on  roads 
within  the  city. 

Section  24,  Art.  YIII  of  the  Constitution,  gives  the  county 
courts  jurisdiction,  under  such  regulation  as  may  be  pre- 
scribed by  law,  of  the  internal  police  and  fiscal  affairs  of 
their  respective  counties,  *  including  the  establishment  and 
regulation  of  roads,  ways,  bridges,  public  landings,  ferries 
and  mills,  with  authority  to  lay  and  disburse  the  county 
levies;'*  and  the  only  regulation,  apparently,  the  legislature 
has  prescribed  for  the  exercise  of  the  power  to  construct  a 
public  road  within  the  limits  of  an  incorporated  city,  town, 
or  village,  is,  that  the  county  court  must  first  obtain  the  con- 
sent of  the  owners  of  lots  over  which  the  road  may  run,  as 
provided  by  Sec.  12,  Ch.  52,  Acts  1909,  Ser.  Sec.  1779,  Code 
1913.  In  this  case  the  consent  of  the  lot  owners,  to  be  affected, 
has  been  obtained,  without  cost  to  the  county  court.  The 
statute  last  cited  is  identical  with  Sec.  33,  Ch.  43,  Code  1906, 
except  that  the  last  named  act  required  the  consent  of  the 
city  council,  whereas  the  first  named,  requires  only  the  con- 
sent of  the  lot  owners.  While  it  would  seem  that  the  later 
statute  repeals  the  earlier,  it  is  not  necessary  to  decide  that 
question,  because  the  city  council  has  here  consented. 

The  Virginian  Railway  Company  has  granted  to  the  city 
of  Princton  the  right  to  construct  a  street  across,  and  under 
its  tracks,  conforming  to  the  **low  grade*'  rpute  adopted  by 
the  county  court,  forty-eight  feet  in  width,  reserving  to  itself, 
however,  the  right  to  place  abutments  or  piers  in  said  street, 
to  support  its  tracks  overhead,  and  leaving  not  less  than  two 
openings,  each  to  have  a  horizontal  clearance  of  at  least  twelve 
feet.  It  is  contended  that  the  road  will  be  thereby  reduced  to 
less  than  the  lawful  width.  The  statute  does  not  contemplate 
that  the  roadbed  shall  be  forty  feet  wide,  but  only  that  the 
right  of  way  shall  be  of  that  width.  That  requirement  is 
evidently  for  the  purpose  of  providing  material  with  which 
to  construct  the  road,  and  foundation  for  fills  and  retaining 
walls.     Two  twelve  foot  tracks,  separated  only  by  an  abut- 
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ment,  are  sufficient  for  the  public  need,  and  shows  a  com- 
pliance with  the  law. 

It  is  contended  that  the  change  to  the  **low  grade"  route 
will  necessitate  the  building  of  two  bridges,  each  having  a 
span  of  not  less  than  ten  to  fifteen  feet  in  length,  and  that 
the  county  court  has  no  right  to  divert  any  portion  of  the 
fund  derived  from  the  bond  issues  to  the  building  of  bridges. 
It  does  not  appear  that  it  is  the  county  court's  purpose  to  so 
use  any  part  of  that  fund,  and  it  is,  therefore,  unnecessary 
to  decide  whether  it  could  lawfully  do  so  or  not.  It  un- 
questionably has  the  right  to  provide  other  funds  for  the 
building  of  bridges. 

The  decree  will  be  reversed  and  the  injunction  dissolved. 

Reversed,  and  injunction  dissolved. 


CHARLESTON. 

The  City  of  Elkins  v.  Western  Maryland  Railway  Co. 
Submitted  September  21,  1915.     Decided  October  12,  1915. 

Railroads — Crossing — Duty     of     Traveler — Contrihuiory     Negligence — 
Question  for  Jury, 

It  is  not  negligence  per  se  in  all  cases  for  travelers  upon  a  public 
street  or  road,  on  approaching  a  railroad  crossing,  not  to  stop,  as 
well  as  to  look  and  listen  before  attempting  to  cross  the  track. 
Whether  one  has  been  negligent  in  failing  to  stop  is  generally  pre- 
sented as  a  mixed  question  of  law  and  fact  to  be  submitted  to  the 
jury,  and  not  as  one  of  law  for  the  judgment  of  the  court. 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  the  city  of  Elkins  against  the  Western  Maryland 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Reversed,  and  new  trial  awarded. 

R.  H.  Allen  and  F.  E.  Tollman,  for  plaintiff  in  error. 
E.  A.  Bowers,  for  defendant  in  error. 
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Miller,  Judge: 

The  court  below,  on  motion  of  defendant,  struck  out  all  of 
plaintiff's  evidence,  directed  a  verdict  for  defendant,  and  pro- 
nounced the  judgment  complained  of,  that  plaintiff  take 
nothing  by  its  action. 

The  action  was  to  recover  the  value  of  a  horse,  belonging 
to  plaintiff,  alleged  to  have  been  negligently  run  over  and 
killed,  at  a  public  crossing,  by  one  of  defendant's  engines  in 
charge  of  its  servants. 

The  horse,  at  the  time  it  was  injured,  was  in  charge  of,  and 
being  driven  by  two  of  plaintiff's  servants,  in  hauling  road 
material  across  the  railway  tracks  of  defendant,  to  one  of  the 
public  streets  of  said  city. 

The  evidence  was  sufficient  and  competent  to  go  to  the  jury 
on  the  question  whether  any  bell  was  rung  or  whistle  blown 
by  defendant's  enginemen  in  approaching  the  crossing.  And 
the  evidence  is  uncontradicted  that  plaintiff's  servants  in  ap- 
proaching the  crossing  and  from  their  position  on  the  seat 
of  the  wagon,  and  driving  the  team  in  a  walk,  both  looked 
and  listened,  but  their  view  being  obstructed  by  a  long  line 
of  freight  cars  standing  on  the  first  of  the  four  parallel  tracks 
of  defendant,  they  neither  saw  the  approaching  engine,  nor 
heard  any  bell  rung,  or  whistle  blown,  nor  any  noise  of  or 
steam  escaping  from  the  engine,  until  it  came  up  on  the 
second  track  from  behind  the  freight  cars  on  the  first  track 
just  as  the  horses  stepped  upon  the  track  upon  which  the 
engine  was.  Both  servants  say  they  did  not  stop ;  they  only 
looked  arid  listened.  The  sole  question  presented  for  our 
decision  is  whether  under  all  the  facts  and  circumstances  at- 
tending them  at  the  time  plaintiff's  servants  were  guilty  per 
se,  and  as  matter  of  law,  of  contributory  negligence  in  not 
stopping  before  going  upon  the  track,  precluding  recovery 
for  the  alleged  negligence  of  defendant.  The  evidence  proves 
conclusively  that  on  the  first  of  defendant's  tracks,  and  in  the 
direction  from  which  the  engine  was  approaching,  there  was 
a  long  string  of  freight  cars,  some,  if  not  all,  of  them  loaded 
with  coal,  and  which  completely  obstructed  the  view  of  the 
plaintiff's  servants  of  the  other  tracks  in  that  direction  and 
of  all  objects  thereon ;  that  there  were  also  one  or  more  oars 
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on  the  same  track  on  the  opposite  side  of  the  crossing,  ob- 
structing to  that  extent  the  view  in  that  direction;  that  the 
space  between  the  cars  on  the  track  was  about  twenty  feet, 
giving  ample  room  for  teams  to  pass  between  the  cars,  but 
very  little  room  to  see  objects  on  the  tracks  on  either  side  of 
the  crossing.  The  evidence  furthermore  shows  a  slight  up 
grade  in  going  up  to  the  railroad  tracks;  that  plaintiff's 
teamsters  had  crossed  these  tracks  with  their  load,  but  a  few 
moments  before  the  accident,  and  were  at  the  time  on  their 
way  back  with  the  empty  wagon;  that  at  least  one  of  the 
horses  was  a  spirited  animal,  needing  watching  when  about 
railway  trains  and  engines,  that  the  tracks  on  both  sides  of 
the  crossing,  for  some  distance,  except  the  first  one,  were  clear 
of  cars  and  'engines,  except  as  to  the  engine  doing  the  injury, 
and  that  plaintiff's  servants  were  familiar  with  the  crossing, 
and  of  the  dangers  incident  to  crossing  the  same. 

It  is  conceded  by  counsel  for  defendant,  and  as  we  think  it 
must  be,  that  it  is  not  negligence  per  se,  in  all  cases,  for 
travelers  upon  public  roads  and  streets,  on  approaching  a 
railroad  crossing,  not  to  stop,  as  well  as  to  look  and  listen  for 
approaching  trains  before  attempting  to  cross  the  track,  as 
for  example,  where  there  is  a  long  stretch  of  level  track  in 
both  directions,  and  with  nothing  intervening  to  obstruct  the 
view,  for  in  such  cases  there  would  be  nothing  to  gain  by 
stopping. 

But  it  is  earnestly  insisted  that  when  the  facts  and  condi- 
tions are  not  as  assumed,  but  are  like  those  disclosed  in  this 
case,  and  under  our  decisions,  not  to  stop,  as  well  as  look  and 
listen,  is  per  se  negligence  precluding  recovery  for  the  alleged 
negligence  of  the  railway  company  in  failing  to  perform  its 
statutory  duties  to  ring  the  bell  or  blow  the  whistle.  In  such 
cases,  it  is  argued,  it  must  be  assumed  that  the  injury  would 
not  have  occurred  if  the  traveler  had  also  stopped,  as  well  as 
looked  and  listened. 

The  case  mainly  relied  on  to  support  the  judgment  is  our 
case  of  Beyel  v.  Newport  News  &  M.  Y.  WA.  Co.,  34  W.  Va. 
538,  regarded  as  the  leading  case  on  the  subject,  and  frequent- 
ly referred  to  as  such  and  followed  in  subsequent  decisions. 
While  the  opinion  in  that  case,  arguendo,  does  refer  to  and 
quote  approvingly  from  numerous  Pennsylvania  cases,  where 
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it  seems  a  hard  and  fast  rule  has  been  established,  requiring 
a  traveler  in  all  cases  before  crossing  a  railroad  at  grade  to 
stop,  look  and  listen,  that  case  cannot,  we  think,  be  regarded 
as  having  committed  us  to  the  unalterable  rule  of  practice  in 
Pennsylvania.  No  such  rule  is  announced  in  the  syllabus  of 
the  case,  and  in  our  opinion  it  is  contrary  to  sound  reason, 
and  to  the  great  weight  of  authority  on  the  subject. 

True  in  cases  of  peculiar  circumstances  this  duty  to  stop, 
when  no  two  minds  could  differ  as  to  the  facts  and  the 
propriety  and  necessity  therefor,  should  be  imposed  as  matter 
of  law,  but  such  a  rule  can  have  no  general  application.  In 
the  Bevel  Case,  the  proof  was  that  the  plaintiff  neither 
stopped,  looked  or  listened  at  any  place  in  the  ^public  road 
where  he  could  or  should  have  heard  the  signals  from  the 
approaching  engine,  but  drove  heedlessly  upon  the  track  of 
the  defendant.  He  was  behind  a  hill  running  down  almost 
to  the  railroad,  cutting  off  his  sight  and  to  some  extent  his 
hearing,  until  he  got  within  a  short  distance  of  the  track, 
and  when  he  knew  the  train  which  struck  him  was  about  due. 
In  such  a  case  his  own  evidence  disclosing  the  facts,  the  court 
could  properly  say,  as  matter  of  law,  that  plaintiff  was  guilty 
of  contributory  negligence.  But  the  syllabus  of  the  case  goes 
no  further  than  to  declare  the  general  rule  of  reasonable  care 
and  caution  in  such  cases.  The  rule  invoked  is  distinctly 
known  as  the  hard  and  fast  rule  of  Pennsylvania,  and  as 
opposed  to.  the  great  weight  of  authority.  2  Thompson  on 
Negligence,  section  1646;  3  Rapalje  &  Mack's  Dig.  Railway 
Law,  561,  paragraph  232.  And  in  Pennsylvania,  in  the  more 
recent  case  of  AsJi  v.  W.  &  N.  R,  R,  Co,,  148  Pa.  St.  133,  this 
rigid  rule  seems  to  have  been  somewhat  relaxed,  for  we  find  it 
stated  in  the  syllabus,  that:  ** "While  the  law  does  not  pre- 
scribe that  in  all  cases  a  man  must  stop,  look  and  listen  be- 
fore crossing  a  private  siding,  it  does  require  that  he  sJinll 
exercise  ordinary  care." 

As  noted,  exceptional  cases,  like  our  Bevel  Case,  may  re- 
quire a  traveler  to  stop,  in  order  to  aid  his  hearing,  but  as 
a  general  rule  this  question  presents  itself  as  a  mixed  ques- 
tion of  law  and  fact  for  submission  to  the  jury.  Malott  v. 
Hawkins,  159  Ind.  127,  citing  Elliott  on  Railroads,  section 
1167,  and  decided  cases.    See,  also,  SJiepard  v.  Norfolk  (t  S.  /?. 
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Co.,  (N.  C.)  82  S.  E.  872,  874,  and  authorities  cited.  As  is 
said  in  2  Thompson  on  Negligence,  section  1647:  '*Most  of 
the  decisions  which  emphasize  the  duty  of  the  traveller  to 
stop,  connect  it  with  the  duty  of  listening,  since  the  object 
of  stopping  is  to  enable  him  the  better  to  listen. '*  Such  was 
the  Beyel  Case.  And  such  seems  to  have  been  the  cases  pre- 
sented in  Seefeld  v.  Chicago,  etc,  Ry.  Co,,  70  Wis.  216,  cited 
in  the  Beyel  Case,  and  in  Brady  v.  Toledo,  etc,  R.  Co,,  81  Mich. 
616.  '*But'',  says  Mr.  Thompson,  **it  is  plain  that  there  can 
be  no  absolute  rule  of  law  on  the  question  of  the  duty  of  the 
traveller  to  stop  and  listen,  which  will  be  applicable  to  all 
cases. '*  And  further:  **It  will  in  many,  perhaps  in  most 
cases,  be  a  question  of  fact  for  the  jury. ' '  ' 

Generally,  the  rule  is  that  the  vigilance  of  the  traveler 
must  be  in  proportion  to  the  danger,  and  as  the  danger  in- 
creases he  must  the  more  vigilantly  employ  his  faculties  and 
senses  to  avert  injury.  Beach  on  Contributory  Negligence, 
(3rd  ed.)  289,  section  196.  And  where  the  track  is  obstructed 
by  cars  or  otherwise,  interfering  with  sight  or  hearing,  extra 
caution  should  be  observed,  and  resort  to  other  means  should 
be  taken  to  avoid  injury.  3  Rapalje  &  Mack's  Dig.  Railway 
Law,  p.  612,  paragraph  297,  and  cases  cited;  Colorado  cfe  8. 
Ry,  Co,  v.  Thomas,  (Colo.)  3  Am.  &  Eng.  Anno.  Cases,  700. 

But  do  such  other  means,  as  matter  of  law,  require  a 
traveler,  who  has  used  his  senses  and  has  not  seen  or  heard, 
to  stop,  get  down  olBf  his  wagon  or  other  vehicle,  and  go 
forward  upon  the  crossing,  and  look  and  listen  there,  before 
driving  upon  the  track?  In  answer  to  this  inquiry,  2  Thomp- 
son on  Negligence,  section  1646,  says:  *'The  suggestions  of 
ordinary  caution  and  prudence  may  require  the  traveller, 
under  peculiar  circumstances,  to  get  out  of  his  vehicle  and 
approach  the  track  and  look  up  and  down  it  in  both  directions 
before  attempting  to  cross  it.  But  plainly,  there  can  be  no 
rule  of  law  establishing  such  a  duty  for  all  cases ;  but  whether 
the  circumstances  are  of  that  peculiar  character  which  re- 
quires the  traveller  so  to  act,  will  be  a  question  of  fact  for 
the  jury."  See,  also,  Southern  Ry,  Co.  v.  Aldridge,  101  Ya. 
142;  Jiidson  V.  Central  Vermont  R,  R,  Co,,  158  N.  Y.  597; 
Continental  Improvement  Co,  v.  Stead,  95  U.  S.  161,  168; 
M aloft  v.  Hawkins,  supra;  Shepard  v.  Norfolk  &  8,  R,  Co,, 
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supra.  In  Improvement  Co,  v.  Stead,  supra,  it  was  sought  to 
have  the  jury  instructed  that  failure  to  take  such  extra  pre- 
caution to  avoid  injury  constituted  contributory  negligence 
precluding  recovery,  and  it  was  said,  that  this  was  an  attempt 
to  state  the  rule  in  a  more  absolute  and  unqualified  form  than 
was  admissible.  The  rule  laid  down  by  the  court  in  that  ease 
was  that  the  degree  of  diligence  to  be  used  on  either  side,  by 
the  railroad  company  on  the  one  side,  and  by  the  traveler 
on  the  other,  is  such  as  a  prudent  man  would  exercise  under 
the  circumstances. 

Applying  the  rules  and  principles  of  these  authorities,  can 
it  properly  be  said  that  the  plaintiff's  teamsters,  as  a  matter 
of  law,  were  guilly  of  contributory  negligence,  precluding 
recovery?  Contributory  negligence  is  always  a  matter  of 
defense,  but  if  such  negligence  fully  appears  from  the  e\i- 
dence  of  the  plaintiff,  the  plaintiff  will  be  regarded  as  having 
proven  himself  out  of  court,  and  the  rule  may  be  applied. 
But  is  such  a  case  presented  here  ?  That  the  teamsters  did  not 
stop,  but  did  look  and  'listen,  and  that  the  view  was  ob- 
structed by  the  cars  standing  on  the  track  is  fully  pix)ven: 
but  it  is  also  proven,  or  at  least  the  jury  would  have  had  the 
right  to  conclude  from  the  evidence,  that  defendant  was 
wholly  negligent  in  the  performance  of  its  statutory  duties 
to  blow  the  whistle  or  ring  the  bell.  The  authorities  say  that 
a  traveler  has  the  right  to  anticipate  that  these  duties  will  be 
performed;  and  at  a  public  crossing  in  a  city,  such  as  was 
involved  in  this  case,  it  seems  to  us  that  that  duty  was  more 
imperative  than  under  different  circumstances.  These  team- 
sters prove  compliance  with  duty  upon  their  part,  to  look  and 
listen,  and  that  their  hearing  could  not  have  been  materially 
impaired  by  the  movement  of  their  wagon  over  the  cinder 
road.  If  no  bell  was  rung  or  whistle  blown,  of  course  they 
could  not  have  heard  these  signals,  and  the  stopping  of  the 
wagon  could  have  made  no  difference.  There  was  no  neglect 
of  duty  upon  their  part  to  hear  signals  not  given.  A  verj- 
different  case  would  be  presented  if  it  had  been  proven  that 
the  railway  company  had  discharged  its  statutory  duty.  Can 
we  properly  say  then  as  matter  of  law  that  these  servants  of 
the  plaintiff  failed  to  act  as  reasonable  and  prudent  men 
should  or  would  have  acted  under  like  circumstances!    What 
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we  might  say  as  jurors  is  one  thing,  but  as  a  court  we  cannot 
invade  the  province  of  the  jury.  We  do  not  think  the  court 
was  justified  in  holding  in  this  case  that  plaintiff's  servants 
were  guilty  per  se  of  contributory  negligence.  This  proposi- 
tion we  think  well  supported  by  high  authority.  2  Wood  on 
Railroads,  1522,  citing  in  note  at  page  1527,  Dimick  v. 
CJiicago,  etc,  R.  Co.,  80  111.  338,  and  Kelly  v.  St.  Paul,  etc, 
R.  Co,,  29  Minn.  1.  See,  also,  Judson  v.  Central  Vermont  R. 
R.  Co.,  supra;  Soufhern  Ry,  Co,  v.  Aldridge,  supra;  Southern 
Ry,  Co,  V.  Bryant,  95  Ya.  212,  219.  At  page  219  of  the  last 
case  cited,  the  Virginia  court  says,  citing  authorities :  '*  Where 
the  view  of  the  track  is  obstructed,  and  the  railroad  company 
has  failed  to  give  notice  of  the  approach  of  its  train  to  a 
crossing  upon  the  highway,  and  a  person  in  attempting  to 
go  across  the  track,  not  being  able  to  see  the  train  on  account 
of  obstructions,  and  being  obliged  to  act  upon  his  judgment 
at  the  time  of  crossing,  is  injured,  the  propriety  of  his  going 
upon  the  track  under  such  circumstances  is  not  a  question  of 
law  to  be  decided  by  the  court,  but  a  matter  of  fact  to  be 
determined  by  the  jury."  We  think  this,  as  a  general  rule, 
correctly  states  the  law. 

For  the  foregoing  reasons  we  are  of  opinion  that  the  judg- 
ment below  should  be  reversed  and  the  plaintiff  awarded  a 
new  trial. 

Reversed,  and  new  tinal  awarded. 


CHARLESTON. 

Melott  v.  West  et  al. 

Submitted  September  14, 1915.    Decided  October  12, 1915. 

1.    Reformation  of  Instruments — Parol  Evidence — Mutual  Mistake  in 
Deed, 

In  a  suit  to  correct  a  mutual  mistake  in  a  deed  so  as  to  make  it 
conform  to  the  contract  between  the  parties,  evidence  of  previous 
negotiations  by  or  on  behalf  of  one  or  more  of  the  parties,  not  to 
vary  the  terms  of  the  written  deed,  but  as  showing  or  as  tending  to 
show  what  the  real  contract  was,  is  admissible  and  competent 'evi- 
dence,    (p. 744). 
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2.  Same — Mutual  Mistake — Jurisdiction  in  Equity, 

A  court  of  equity  has  jurisdiction  to  reform  or  rectify  a  matual 
mistake  in  a  deed,  so  as  to  make  it  express  the  actual  contract  made 
between  the  parties,     (p.  744). 

3.  Same — Muttial  Mistake — Relief  in  Equity — Evidence. 

While  in  such  cases  the  contract  and  the  mutuality  of  the  mistake 
in  the  deed  must  be  established  by  evidence,  clear,  convincing,  and 
free  from  doubt,  and  not  conflicting,  relief  will  not  be  denied,  in  a 
clear  case,  made  out  by  overwhelming  evidence,  simply  beeaose  one 
of  the  parties,  in  his  evidence,  controverts  the  fact  of  the  mistake. 
(p.  744). 

Appeal  from  Circuit  Court,  Wetzel  County. 
Suit  by  Pearl  Melott  against  L.  V.  West  and  others.    Prom 
decree  for  defendants,  plaintiff  appeals. 

Reversed  and  rendered, 

Morris  &  Rose,  for  appellant. 
TJios.  H,  Cornett,  for  appellees. 

Miller,  Judge: 

Appellant,  plaintiff  below,  complains  of  the  decree  appealed 
from,  denying  her  relief,  either  upon  her  original  bill  filed,  or 
upon  her  so  called  amended  and  supplemental  bill,  rejected, 
and  dismissing  her  original  bill. 

By  both  original  and  amended  and  supplemental  bill  plain- 
tiff sought  to  reform  or  rectify  her  deed,  executed  and  de- 
livered to  defendants  on  October  10,  1912,  purporting  to  con- 
vey to  the  grantees  her  undivided  one  half  interest  in  a  tract 
of  forty  one  and  sixty  six  one  hundredths  acres,  more  or  less, 
in  Wetzel  County,  further  described  as  being  the  same  tract 
convoyed  to  her  and  her  brother,  Perry  Melott,  jointly,  by 
L.  V.  Mclntire,  special  commissioner,  by  deed  of  August  29, 
1906,  but  excepting  only  her  one  half  interest  in  the  oil  and 
gas  royalty,  and  not  excepting  therefrom,  also,  in  accordance 
with  her  previous  contract  of  sale,  her  like  share  and  interest 
in  the  coal  within  and  underlying  said  land,  with  mining 
rights  and  privileges,  the  same  as  in  the  prior  deed  of  her 
brother.  Perry  Melott,  to  the  same  parties,  for  his  one  half 
interest  in  said  land,  executed  and  delivered  to  them  on  April 
6,  1910,  and  which  interest  in  said  coal  and  mining  rights 

and  privileges  the  bill  alleges  was  by  the  error  of  the  scrivener 
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who  prepared  the  same,  and  by  the  mutual  mistake  of  the 
parties  thereto,  omitted  from  the  exception  in  said  deed,  and 
for  which  reason  she  seeks  to  have  reformation  or  rectification 
thereof. 

In  her  original  bill  plaintiff  alleges  that  on  or  before  the 

day  of  October,  1912,  defendants  verbally  agreed  with 

her  to  purchase  her  undivided  one  half  interest  in  said  land, 
for  the  price  and  consideration  of  three  hundred  and  eighty 
six  dollars  and  sixty  six  cents,  one  hundred  and  fifty  dollars 
whereof  was  to  be  paid  in  hand,  and  the  remainder,  with  five 
per  cent,  interest,  in  one  y^ar,  excepting  from  the  grant, 
however,  one  half  of  the  oil  and  gas  royalty,  and  also  her  one 
half  undivided  interest  in  all  the  coal  within  and  underlying 
said  land,  together  with  mining  rights  and  privileges,  the  same 
as  set  out  in  the  deed  of  her  brother,  Perry  Melott,  to  them,  a 
copy  of  which  deed  was  exhibited  with  the  bill;  and  it  is 
further  alleged  that  the  attorney  S.  B.  Hall,  employed  to 
prepare  her  deed  to  defendants,  by  mistake  in  the  prepara- 
tion thereof,  so  drafted  it  as  to  except  only  her  one  half 
interest  in  the  oil  and  gas  royalties,  but  failed  to  except  also 
her  said  interest  in  the  coal  and  mining  rights  and  privileges 
in  accordance  with  the  terms  of  her  agreement.  She  alleges 
furthermore  that  at  the  time  of  making  her  deed  she  had 
just  reached  her  majority,  and  being  without  experience  in 
transactions  of  that  character,  she  did  not  notice  said  mis- 
take and  omission  until  sometime  afterwards,  when  it  was 
called  to  her  attention,  and  that  as  soon  as  she  did  discover 
it  she  called  the  attention  of  defendants  thereto,  and  requested 
them  to  correct  the  same,  by  conveying  back  to  her  the  said 
coal  and  mining  rights  and  privileges,  which  they  declined 
to  do,  wherefore  she  sued. 

Plaintiff  also  alleges  in  her  bill  that  the  land  so  conveyed 
to  defendants  by  her  and  her  brother  was  the  same  as  that 
allotted  to  them  jointly  in  the  division  and  partition  of  her 
father's  estate,  both  being  then  infants  under  the  age  of 
twenty  one  years. 

In  her  so  called  amended  and  supplemental  bill,  which  the 
court  rejected,  plaintiff  recites  at  some  length  the  death  of 
her  father,  intestate,  leaving  sixty  seven  acres  of  land,  and 
the  subsequent  intermarriage  of  her  mother  with  one  Yoho, 
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and  the  subsequent  proceedings  whereby  said  land  was  divided 
between  her  and  her  brothers,  David  W.  and  Perr^'  Melott, 
and  the  purchase  by  her  mother  of  the  interest  of  her  brother 
David  W.  Melott  of  the  part  of  said  tract  allotted  to  him.  She 
further  alleges  that  defendants,  desiring  to  purchase  the  whole 
of  said  tract  of  land  of  which  her  father  died  seized,  her 
brother,  Perry  Melott,  had  on  April  6,  1910,  as  aforesaid,  sold 
and  conveyed  to  them  his  undivided  one  half  interest  in  said 
forty  one  and  sixty  six  one  hundredths  acres,  so  allotted  to  him 
and  complainant,  at  the  price  of  three  hundred  and  sixty  six 
dollars  and  sixty  seven  cents,  excepting  therefrom  the  oil  and 
gas  royalties,  and  the  coal  thereunder  with  mining  rights  as 
aforesaid,  and  that  subsequently  on  April  9,  1910,  said  de- 
fendants also  purchased  from  her  mother,  Elmeda  Yoho,  for 
the  like  consideration  of  three  hundred  and  sixty  six  dollars 
and  sixty  seven  cents,  the  land  so  allotted  to  her  brother  and 
purchased  by  her,  she  also  excepting  in  her  deed  all  the  oil 
and  gas  and  all  the  coal  and  mining  rights  and  privileges, 
substantially  as  reserved  and  excepted  in  the  deed  from  her 
brother  Perrv  for  his  interest  in  said  land. 

But  the  principal  allegations  of  this  bill,  and  which  were 
intended  to  meet  and  cover  in  detail  the  concrete  case  made 
by  the  evidence,  were,  that  at  the  time  plaintiff's  mother,  Mrs. 
Yoho,  and  her  brother.  Perry  Melott,  sold  and  conveyed  to 
defendants  their  interests  in  said  tract,  plaintiff  was  still 
under  age  and  could  not  join  therein  to  convey  her  interest, 
but  that  she  was  represented  in  said  sale  and  conveyance  of 
her  mother  and  brother  by  her  brother,  Perry  Melott,  who, 
acting  for  and  on  her  behalf,  contracted  with  the  defendants 
for  the  sale  of  her  interest  also,  on  the  same  terms  and  with 
the  same  exceptions  contained  in  his  deed,  and  that  he  vouched 
for  her  that  on  her  reaching  her  majority  complainant  would 
also  execute  and  deliver  to  defendants  a  like  deed  for  her 
interest  in  said  land,  with  reservations  and  exceptions  the  same 
as  those  contained  in  his  deed;  and  she  alleges  and  charges 
that  residing  in  the  City  of  Chillicothe,  Ohio,  and  shortly  after 
obtaining  her  majority  on  October  2nd,  1912,  she  wrote  de- 
fendants, informing  them  of  the  time  when  she  would  be  in 
New  ]Martinsville,  Wetzel  County,  and  that  if  they  wanted 
her  land,  to  meet  her  there,  and  saying  that  she  had  an  op- 
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portunity  to  sell  the  land  to  another  party,  but  would  stand 
on  her  contract  with  defendants.  She  alleges  also  that  she 
met  the  defendant,  L.  V.  West,  acting  for  both  defendants,  at 
the  time  appointed,  for  the  purpose  of  carrying  out  the  con- 
tract made  through  her  brother,  Perry  Melott,  and  that  after 
some  conversation  with  him,  plaintiff  accompanied  by  her 
mother,  the  said  Elmeda  Yoho,  and  the  said  L.  V.  West,  on 
October  10th,  1912,  went  to  the  office  of  one  L.  S.  Hall,  an 
attorney,  who  had  prepared  the  deed  from  Elmeda  Yoho  and 
Perry  IVIelott  to  defendants,  and  who  understood  all  about 
the  contract,  but  failing  to  find  him  in  his  office,  S.  B.  Hall, 
his  partner,  was  employed  to  prepare  her  deed,  but  who  was 
not  acquainted  with  the  transaction,  with  the  result  that  he 
failed  to  so  prepare  the  same  so  as  to  except  therefrom  fhe 
coal  and  mining  rights  and  privileges  as  aforesaid,  and  which 
mistake,  as  soon  as  she  discovered  it,  plaintiff  sought  to  have 
corrected  as  aforesaid,  but  had  failed  therein,  as  alleged  in 
her  original  bill. 

Complainant  further  charges  that  the  defendants  are  both 
shrewd  business  men,  and  that  in  the  transaction  she  stood 
upon  an  unequal  footing  with  them,  and  that  being  without 
experience  and  having  failed  to  notice  the  mistake  in  the 
deed  prepared  by  said  Hall,  said  West  had  then  and  thereby 
cunningly  and  craftily  conceived  the  fraudulent  intent  and 
purpose,  by  suppressing  the  information  contained  in  said 

'  deed,  to  wrong,  cheat  and  defraud  her  out  of  her  coal  and 
mining  rights   and   privileges,   well  knowing  that  she   was 

•  ignorant  of  the  mistake  in  said  deed. 

And  complainant  also  proposed  to  make  her  original  bill  a 
part  of  her  amended  and  supplemental  bill,  and  the  prayer  of 
both  bills  is  substantially  the  same. 

By  their  demurrer,  overruled,  and  their  joint  answer,  de- 
fendants put  in  issue  the  material  allegations  of  the  bill. 
They  deny  the  mutuality  of  the  alleged  mistake  in  the  deed 
of  plaintiff  to  them ;  they  deny  that  in  the  agreement  between 
them  and  the  plaintiff,  preliminary  to  the  deed,  any  coal  or 
mining  rights  were  to  be  reserved ;  that  with  the  full  knowl- 
edge of  the  terms  of  said  deed  plaintiff  had  subsequently  ac- 
cepted from  them  fifty  one  dollars,  part  of  the  cash  payment 
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on  said  land,  and  had  thereby  ratified  and  confirmed  the  deed 
as  made. 

On  the  first  point  of  error,  we  are  of  the  opinion  that  the 
facts  set  up  in  the  so  called  amended  and  supplemental  bill 
constituted  evidential  matters  provable  under  the  original  bill, 
and  that  the  rejection  thereof  was  not  reversible  error.  It  is 
true  the  alleged  contract  of  Perry  Melott  with  defendants  on 
plaintiff's  behalf,  which  the  evidence  we  think  fully  estab- 
lishes, though  not  binding  on  her,  was  not  wholly  void.  She 
could  on  reaching  her  majority  elect  to  ratify  and  execute  it, 
if  accepted  by  defendants.  And  although  plaintiff  alleges  in 
her  original  bill  that  she  made  her  contract  of  sale  with  de- 
fendants on  October  10,  1912,  she  could  properly  refer  that 
date  to  the  date  of  her  ratification  of  the  previous  contract 
made  on  her  behalf,  and  the  evidence  of  these  previous  nego- 
tiations on  her  behalf,  so  ratified,  would  be  competent  evidence 
on  and  not  inconsistent  with  the  theory  of  a  contract  made 
and  executed  as  alleged,  on  October  10,  1912.  AverUl  v. 
Boyer,  76  W.  Va,  642,  87  S.  E.  259,  point  two  of  the  syllabus, 
decided  at  the  present  term  of  the  court. 

So  the  real  question  of  merit  in  the  case  is,  did  the  court 
err. in  dismissing  plaintiff's  bill  and  denying  her  the  relief 
prayed  for?  It  is  unnecessary  to  repeat  the  proposition  and 
cite  authorities  to  sustain  it,  that  a  court  of  equity  may  re- 
form or  rectify  a  mutual  mistake  in  a  deed  or  other  writing, 
which  does  not  express  the  real  contract  made,  and  intended 
by  the  parties,  and  this  rule  extends  to  mistakes  made  by  the 
scrivener  who  prepares  the  deed  or  other  instrument.  Crislip 
V.  Cain,  19  W.  Va.  438 ;  Pulaski  Iron  Co.  v.  Palmer,  89  Va. 
384,  16  S.  E.  275 ;  Troll  v.  Carter,  15  W.  Va.  577 ;  Ferrdl  v. 
Ferrell,  53  W.  Va.  513,  44  S.  E.  187 ;  Taylor  v.  Godfrey,  62 
W.  Va.  677,  59  S.  E.  631 ;  Smith  v.  Owens,  63  W.  Va.  60,  59 
S.  E.  762,  and  cases  cited. 

But  it  is  said  there  is  a  variance  between  the  contract 
alleged  and  that  attempted  to  be  proved,  that  the  alleged 
mistake  is  not  clearly  and  distinctly  made  out,  and  that  the 
evidence  is  conflicting,  confused  and  contradictory,  denying 
plaintiff  right  of  reformation.  As  already  indicated,  we  do 
not  think  there  is  any  material  variance.  The  plain  and 
simple  contract  proved  is  that  plaintiff  was  to  sell  and  convey 
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her  interest  in  the  land  to  defendants  upon  the  same  terms 
and  with  the  same  exceptions  or  reservations  recited  in  the 
previous  deed  of  her  mother  and  brother.  She  so  swears  and 
she  is  corroborated  by  all  the  surrounding  facts  and  circum- 
stances, and  by  the  positive  evidence  of  her  mother  and  the 
scrivener  or  attorney  who  prepared  the  previous  deeds,  and 
there  is  nothing  to  the  contrary,  except  the  deed  itself,  and 
the  uncorroborated  evidence  of  one  of  the  defendants.  The 
scrivener,  Mr.  S.  B.  Hall,  swears  that  he  was  hurried  in  the 
preparation  of  the  deed  on  account  of  another  engagement, 
and  concedes  that  he  may  have  misunderstood  the  parties  in 
drawing  the  deed,  and  he  would  not  say  tjiat  he  had  read  the 
deed  to  plaintiff  after  completing  it.  He  does  recall  that  he 
was  sent  to  the  court  house  to  get  some  data,  and  was  told  that 
plaintiff's  deed  was  to  be  like  her  brother's.  Upon  the  whole 
his  evidence  tends  strongly  to  support  the  claim  that  there 
was  in  fact  a  mistake  in  drafting  the  deed.  In  addition  to  all 
the  other  facts  we  have  the  proof  positive  that,  shortly  after 
making  their  deeds  to  defendants,  plaintiff's  mother  and  her 
brother  Perry  sold  their  coal  and  mining  rights  reserved  for 
more  than  twelve  hundred  dollars,  nearly  twice  the  considera- 
tion paid  them  for  the  surface.  Much  is  made  over  the  slight 
difference  between  the  consideration  recited  in  plaintiff's  deed 
and  that  recited  in  the  deeds  of  her  mother  and  brother,  the 
difference  being  twenty  dollars.  Plaintiff  attempts  to  account 
for  this  on  the  theory  of  interest  charges.  It  is  not  clear  how 
the  difference  in  price  occurred.  Defendants  contend  the 
price  recited  was  the  price  she  named  for  her  interest  and 
that  it  had  no  reference  to  the  consideration  named  in  the 
other  deeds,  nor  any  connection  therewith.  The  difference  in 
the  consideration  can  not  be  accounted  for  on  the  theory  that 
it  was  the  consideration  paid  or  included  for  the  coal.  It  is 
so  grossly  out  of  proportion  to  the  value  of  the  coal  as  evi- 
denced by  the  former  sales  that  no  one  would  say  it  repre- 
sented the  value  of  the  coal,  or  that  the  parties  ao  regarded 
it.  It  would  be  a  travesty  on  justice  to  say  that  this  difference 
in  the  consideration  should  be  allowed  to  defeat  a  plain  case 
of  mutual  mistake  calling  for  relief. 

True  our  decisions  say  that  the  contract  and  the  evidence 
of  mistake  in  cases  of  this  kind  must  be  clear,  convincing, 
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free  from  doubt,  and  not  conflicting.  Koen  v.  Kerns,  47  W. 
Va.  575 ;  Donaldson  v.  Levine,  93  Va.  472 ;  Allen  v.  Y eater ^  17 
W.  Va.  128 ;  Jarrell  v.  Jarrell,  27  W.  Va.  743 ;  Fudge  v.  Payne, 
86  Va.  303 ;  Carter  v.  McArtor,  28  Grat.  356.  These  decisions 
say,  however,  that  cases  of  this  character  may  be  made  out 
by  parol  testimony.  In  this  case  we  have  more  than  parol 
evidence.  We  have  convincing  facts  and  circumstances  and 
coteraporaneous  and  related  contracts  in  writing  to  corrobo- 
rate the  other  evidence,  and  we  think  a  clearer  case  could  not 
well  be  made  by  evidence. 

This  conclusion  must  be  correct  unless  plaintiff  must  fail 
because  of  the  conflicting  evidence  of  one  of  the  defendants. 
If  the  bare  denial  of  one  of  the  parties  to  a  deed,  when  eon- 
fronted  by  an  array  of  witnesses  and  corroborating  facts  and 
circumstances  overcoming  him,  will  cut  off  the  relief  of  re- 
formation, then  a  case  for  reformation  could  rarely  be  estab- 
lished except  by  a  previous  written  agreement,  for  rarely  does 
it  occur  that  one  of  the  parties  to  the  instrument  does  not 
put  in  a  denial.    We  do  not  believe  this  can  be  the  law.     The 
evidence  for  plaintiff  in  this  case  amounts  we  think  to  more 
than  a  mere  preponderance;  it  convinces  us  of  the  certainty 
of  the  contract  and  of  the  error.    The  contract  and  the  mis- 
take is  established  beyond  any  reasonable  doubt,  answering 
all  requirements  of  the  law\    We  find  cases  in  California  and 
Maryland  denying  the  proposition  that  such  conflict  in  the 
evidence  will  defeat  relief.    Hutchinson  v.  Ainsivortk,  73  Cal. 
452,  2  Am.  St.  Rep.  823;  Sxillivan  v.  Moorliead,  99  Cal.  157; 
Coalc  V.  Merryman,  35  Md.  382.    In  HtUcJiinson  v.  Ainsworth, 
supra,  the  court  says:    **The  conclusion  from  the  sum  of  all 
the  authorities  on  the  subject  is,  not  that  relief  must  neces- 
sarily be  denied  because  there  is  a  conflict  of  testimony,  for 
that  would  result  in  a  denial  of  justice  in  some  of  the  plainest 
cases  calling  for  such  relief,  but  that  upon  all  the  proofs,  tak- 
ing the  facts  as  they  appear  to  the  court  after  eliminating 
testimony  unworthy  of  credence,  or  based  upon  mistake  or 
uncertainty,  as  in  other  cases,  the  mistake  must  be  established 
in  a  clear  and  convincing  manner,  and  to  the  entire  satisfac- 
tion of  the  court." 

Our  conclusion  is  to  reverse  the  decree  below  and  enter  a 
decree  here  in  accordance  with  the  prayer  of  the  bill,  correct- 
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ing  the  deed  so  as  to  contain  the  exception  of  the  coal  and 
mining  rights  and  privileges,  the  same  as  in  the  deed  from 
Perry  Melott  to  defendants,  and  it  will  be  so  ordered. 

Reversed  and  rendered. 


CHARLESTON. 

PiNDLEY  V.  Coal  &  Coke  Railway  Co. 
Submitted  September  21,  1915.    Decided  October  12,  1915. 

1.  Pleading — Declaration — Bight  to  Amend. 

A  declaration  cannot  be.eo  amended  as  to  introduce  a  new  cause 
of  action,  after  the  appearance  of  the  defendant,  if  he  objects  to 
the  filing  thereof  in  proper  time  and  manner^   (p.  748). 

2.  Appeal  and  Errcr — Objection  to  Filing  Declaration — Sufficiency. 

Resistance  of  a  motion  for  leave  to  file  such  a  declaration,  followed 
by  an  exception  to  the  grant  of  such  leave  and  demurrers  to  the 
amended  declaration  and  each  of  its  counts,  constitute  a  sufficient 
objection  to.the  filing  thereof,     (p.  750). 

3.  Pleading — Amended  Declaration — New  Cause  of  Action. 

An  amendment  to  a  declaration  by  ft  personal  representative,  under 
the  state  statute  giving  a  right  of  sctidn  for  damages  for  the  death 
of  an  employee,  occasioned  by  the  wrongful  or  negligent  act  of  the 
employer,  setting  forth  a  right  of  action  under  the  Federal  Em- 
ployers' Liability  Act,  states  a  new  cause  of  action,     (p.  751). 

4.  Commerce — Interstate  Commerce — Carriers, 

A  railroad  company,  the  termini  of  whose  lines  are  within  the 
state,  hauling  to  points  within  the  state,  under  contracts  of  through 
carriage,  cars  loaded  at  points  outside  of  the  state  and  shipped 
therefrom  by  other  railroad  lines,  as  initial  carriers,  is  engaged  in 
interstate  commerce,  notwithstanding  the  train  in  which  such  cars 
are  hauled  is  largely  composed  of  oars  of  intrastate  shipment,  (p. 
751). 

5.  Same — Interstate  Commerce — BaUroad  Employee — Student  Fireman. 

A  student  fireman  on  such  a  train  is  engaged  in  interstate  com- 
merce, as  an  employee  of  the  company,     (p.  Z54). 

6.  Master  and  Servant — Employment  in  Interstate  Commerce — Sttu- 

dent  Fireman — Pleading. 

Designation  of  the  rank  of  an  employee,  as  that  of  student  fire- 
man, does  not  imply  laek  of  duty,  under  his  contract  of  employment, 
to  render  his  employer  active  service  in  such  capacity,  and  his  em- 
ployment implies  such  duty.     (p.  754). 
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Error  to  Circuit  Court,  Randolph  County. 

Action  by  Levi  J.  Findley,  administrator,  etc.,  against  the 
Coal  &  Coke  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error. 

Reversed  and  remanded. 

Price,  Smith,  Spilman  &  Clay,  and  E.  A,  Bowers,  for  plain- 
tiff in  error. 

H,  G,  Kump,  for  defendant  in  error. 

POPFENBARGER,    JUDGE : 

The  disposition  of  a  former  writ  of  error  in  this  case,  re- 
vealing its  character,  is  reported  in  72  W.  Va.  268.  On  the 
new  trial  awarded  Ijy  that  decision,  facts  were  disclosed  which 
give  it  an  aspect  entirely  different  from  that  presented  on  the 
former  writ  of  error.  In  view  of  the  evidence  adduced  on 
that  trial,  by  the  defendant,  for  the  purpose  of  proving  a 
right  of  action  under  the  Federal  Employers'  Liability  Act, 
in  exclusion  of  right  of  recovery  under  the  state  law,  the 
plaintiff,  with  leave  of  the  court  and  over  the  objection  of  the 
defendant,  amended  the  first  count  of  his  declaration,  so  as 
to  claim  right  of  recovery  under  the  new  state  of  facts.  Its 
effort  to  keep  the  federal  statute  out  of  the  case,  except  for 
the  purpose  of  preventing  recovery  under  the  state  statute, 
having  failed,  the  defendant  invoked  the  benefit  of  the  limita- 
tion of  the  right  of  action  prescribed  by  the  former.  The 
pleas  setting  it  up  were  filed,  a  motion  to  direct  a  verdict  for 
the  defendant,  based  on  the  pleas  and  the  evidence  tending 
to  sustain  them,  was  overruled  and  a  verdict  for  the  plaintiff 
in  the  sum  of  $5,300.00,  was  returned,  on  which  a  judgment 
was  rendered. 

Waiver  of  right  to  defeat  recovery  under  the  state  statute, 
by  showing  the  cause  of  action,  if  any,  arose  under  the  federal 
statute,  is  asserted  on  the  ground  of  failure  to  interpose  such 
defense  in  the  former  trial,  no  intimation  of  its  existence 
having  been  given  either  in  the  court  below  or  in  this  court 
on  the  writ  of  error.  On  this  theory  of  waiver  were  founded 
objections  to  the  introduction  of  evidence  tending  to  show 
plaintiff's  decedent  was  engaged,  as  an  employee  of  the  de- 
fendant, in  interstate  commerce,  at  the  time  of  his  death. 
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While  not  clearly  defined,  the  line  of  argument  Beems  to  be 
that  the  admission  of  this  evidence  was  a  highly  prejudicial 
error  against  the  plaintiff,  which  the  trial  court  could  correct 
by  the  subsequent  rulings  in  his  favor  of  which  the  defend- 
ant complains.  The  opinion  delivered  on  the  former  writ  of 
error  shows  no  adjudication  of  right  of  recovery  in  the  plain- 
tiff. Obviously,  there  was  none  in  the  court  below,  where  the 
defendant  prevailed.  Here  its  judgment  was  reversed  and  a 
new  trial  awarded  the  plaintiff,  on  account  of  erroneous  rul- 
ings respecting  instructions  and  the  admission  and  rejection 
of  evidence.  It  was  held  here  that  the  trial  court  had  erred 
in  directing  a  verdict  for  the  defendant.  This  ruling  was 
the  nearest  approach  to  the  merits  of  the  case.  The  only  de- 
fense made  in  that  trial  was  alleged  insuflSciency  of  the  plain- 
tiff's evidence.  No  evidence  for  the  defendant  was  introduced. 
Its  assertion  of  insufBciency  of  the  plaintiff's  evidence,  by  its 
motion  to  direct  a  verdict  in  its  favor,  having  been  sustained 
by  the  trial  court,  it  stood  upon  that  favorable  ruling,  as  it 
had  the  right  to  do.  While  sustained  in  this  position,  it  was 
not  bound  to  say  whether  it  had  other  defenses.  Nor  did  the 
interposition  of  this  one  imply  lack  of  others  or  an  election 
of  defenses.  Its  reliance  upon  other  matters  of  defense,  after 
this  one  had  been  overthrown  here  on  the  writ  of  error,  was 
not  at  all  inconsistent  with  its  former  conduct.  The  case  was 
not  here  on  a  demurrer  to  the  evidence,  so  as  to  enable  the 
court  to  render  a  final  judgment.  Under  our  practice,  the 
grant  of  a  new  trial,  such  as  was  accorded  the  plaintiff  in  this 
case,  is  not  an  adjudication  of  his  right  of  recovery,  nor  does 
it  preclude  reliance  upon  defenses  not  interposed  on  the  first 
trial.  Neither  party  is  held  to  the  former  status  or  condi- 
tion of  the  case.  The  declaration  may  be  amended  in  any 
proper  way,  new  pleas  filed  and  new  evidence  adduced.  Any 
point  actually  decided  upon  the  appeal  or  writ  of  error  is,  of 
course,  deemed  settled.  Butler  v.  Thompson,  52  W.  Va.  311 ; 
Seabright  v.  Seabright,  33  W.  Va.  152 ;  Henry  v.  Davis,  13  W. 
Va.  320;  McCoy  v.  McCoy,  29  W.  Va.  794;  Pennington  v. 
OUlaspie,  66  W.  Va.  643.  Such  also  is  the  import  of  mani- 
festly inapplicable  authorizes  produced  in  support  of  the 
claim  of  waiver.  After  actual  decision,  it  is  too  late  to  tender 
new  defenses.     Yazoo  <fc  Mississippi  Valley  Railway  Co.  v. 
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Adams,  180  U.  S.  1;  Union  Mutual  Life  Insurance   Co,  v. 
Kirclioffy  169  U.  S.  103;  Western  Electrical  Supply  Co.  v. 
Abbeville  Electric  Light  &  Power  Co,,  197  U.  S.  299.     One  of 
the  authorities  relied  upon,  Leora  v.  Railway  Co,,  156  Wis. 
386,  8  N.  C.  C.  S.,  108,  seems  to  proceed  upon  the  theory  of 
a   waiver  by   conduct.     That  case,   however,   is   wholly   in- 
applicable.   In  it,  no  attempt  to  set  up  a  certain  defense  was 
made  in  the  trial  court.    After  it  had  gotten  into  the  appellate 
court,  an  effort  to  assert  that  defense  was  made.     Here,  the 
defense  in  question  was  made  in  the  court  below,  on  the  second 
trial,  and  it  had  not  been  foreclosed  or  barred  by  an  adjudica- 
tion in  the  first. 

Properly  regarding  the  Federal  Employers'  Liability  Act^ 
when  applicable,  as  exclusive  of  the  state  statute  giving  right 
of  action  for  damages  for  death  by  "wrongful  act,  St,  Louis 
etc.  Railway  Co.  v.  Scale,  229  U.  S.  156,  Second  Employers 
Liability  Cases,  123  U.  S.  1,  Michigan  Central  Railway  Co.  v. 
Vreeland,  227  U.  S.  59,  the  defendant,  to  defeat  recovery  on 
the  declaration  as  it  was  when  the  trial  began,  proved  that  the 
plaintiff's  decedent  was,  at  the  time  of  his  death,  employed 
in  the  operation  of  a  train  which,  although  operated  on  an 
intrastate  railroad,  extending  from  the  City  of  Elkins  to  the 
City  of  Charleston,  was  composed  of  a  locomotive  and  tender 
and  thirty  three  cars,  nine  of  which  cars  had  come  from 
points  without  the  state,  under  through  contracts  of  carriage, 
for  delivery  in  the  state.     Unable  successfully  to  controvert 
this  evidence  and  fearful  of  its  effect,  the  plaintiff,  before 
submission  of  the  case  to  the  jury,  amended  the  first  count  of 
his  declaration  so  as  to  make  it  conform  thereto.    Such  right 
of  amendment  is  admitted,  provided  the  count,  as  amended, 
does  not  set  forth  a  new  cause  of  action.    If  it  does,  however, 
the  right  of  amendment  is  denied.    Hence,  the  assignment  of 
error,  predicated  upon  the  action  of  the  court,  in  overruling 
the  objection  to  the  filing  of  the  amended  declaration,  raises 
vital  inquiries:   (1),  whether  a  new  cause  of  action  can  be 
introduced  by  an  amendment,  after  an  appearance  by  the 
defendant  and  over  objection  thereto;  (2),  if  not,  whether  a 
sufficient  objection  was  made;  and,  (3),  whether  the  amend- 
ment sets  forth  a  new  cause  of  action. 

After  an  appearance  by  the  defendant,  the  plaintiff  cannot 
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amend  his  declaration  so  as  to  introduce  a  new  cause  of  action, 
over  objection.  Uniform  adherence  to  this  rule  is  attested  by 
numerous  decisions.  Mankin  v.  Jones,  68  W.  Va.  422 ;  Hanson 
V.  Blake  Adm'r.,  63  W.  Va.  160 ;  Clark  v.  0.  R,  R.  Co,,  39  W. 
Va.  732 ;  Kulin  v.  Brownfield,  34  W.  Va.  252 ;  Snyder  v. 
Harper,  24  W.  Va.  206.  To  the  motion  for  leave  to  amend 
the  first  count  of  the  declaration,  the  defendant  promptly 
interposed  its  objection  which  the  court  overruled.  After 
the  amended  declaration  was  filed,  the  defendant  demurred 
to  it  and  to  each  count  thereof.  The  protest  was  suflScient  in 
respect  of  both  time  and  form.  Clark  v.  Ohio  River  R,  Co,, 
cited.  Every  means  of  resistance  of  this  alteration  of  the 
ground  of  recovery  having  been  unsuccessfully  employed,  it 
becomes  necessary  to  ascertain  whether  the  amendment  sets 
up  a  new  cause  of  action. 

Every  cause  of  action,  or  matter  for  which  an  action  may 
be  brought,  rests  upon  or  grows  out  of  a  legal  or  contractual 
right.  A  duty  to  which  the  right  is  correlative  and  a  breach 
of  the  duty  are  its  essential  elements.  Harvey  v.  Parkershurg 
Insurance  Co.,  37  W.  Va.  272;  Clark  v.  Ohio  River  R,  Co,, 
39  W.  Va.  732 ;  Hudson  v.  Iguano  Land  i&  Mining  Co,,  71  W. 
Va.  402.  Identity  of  causes  of  action,  on  the  one  hand,  and 
differentiation  thereof,  on  the  other,  are  better  illustrated  and 
more  clearly  and  accurately  disclosed,  it  seems  to  us,  in  the 
application  of  the  principles  of  the  law  of  former  adjudica- 
tion, than  any  other.  Rights  of  action  very  closely  related 
and  apparently  identical  are  often  held  to  be  entirely  separate 
and  distinct,  in  the  legal  sense  of  the  terms.  Cromwell  v. 
County  of  Sac,  94  U.  S.  351 ;  De  Sollar  v.  Tanscome,  158  U.  S. 
216;  Rmsell  v.  Place,  94  U.  S.  606;  Coville  v.  Gilma^i,  13  W. 
Va.  314;  Hudson  v.  Iguano  Land  &  Mining  Co,,  71  W.  Va. 
402;  Pomeroy  National  Bank  v.  Huntington  National  Bank, 
72  W.  Va.  534.  More  than  one  right  of  action  may  arise  be- 
tween the  same  persons,  respecting  one  and  the  same  thing  or 
transaction.  In  a  suit  to  compel  specific  performance  of  a 
contract  of  sale  of  land,  circumstances  entirely  aside  from 
the  validity  of  the  contract,  may  constrain  a  court  of  equity 
to  refuse  specific  performance  of  it.  Thereafter  ,a  court  of 
law  may  entertain  an  action  on  it  for  damages  for  non- 
performance.   Here  the  same  contract  and  the  same  parties 
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are  concerned  in  each  suit;  and,  yet,  one  is  not  a  bar  to  the 
other,  the  causes  of  action  being  different,  since  one  is  the 
assertion  of  a  claim  for  damages  for  breach  of  a  contract,  and 
tlie  other  a  claim  of  right  to  specific  performance.  Money 
may  be  due  on  a  contract  in  installments.  An  action  for  the 
first  installment  may  be  defeated  by  proof  of  payment  or  sets- 
off.  A  second  one  upon  the  same  contract,  for  another  install- 
ment, would  be  well  founded.  The  owner  of  real  estate,  being 
out  of  possession,  may  bring  a  possessory  action  at  law  to  re- 
cover it,  or  being  in  possession  and  having  good  title,  he  may 
sue  for  a  trespass  thereon,  or  to  remove  a  cloud,  and  all 
against  the  same  person.  In  all  these  cases,  the  property  and 
parties  are  the  same,  but  the  rights  and  wrongs  giving  rise 
to  the  actions  and  constituting  the  causes  thereof,  in  the 
several  cases,  are  different. 

Every  merely  partible  or  separable  thing,  however,  does 
not  constitute  a  separate  right  of  action.  In  Clark  v.  O.  R. 
B.  Co.,  39  W.  Va.  732,  Judge  Brannon  illustrated  this  propo- 
sition, saying:  '* There  is  a  farm,  through  which  a  railroad 
right  of  way  is  condemned.  The  company's  legal  duty  is  to 
put  in  two  cattle-guards.  That  is  the  whole  duty  to  the 
owner  as  to  this  tract.  If  it  puts  in  neither,  that  duty  is 
broken ;  so  if  it  puts  in  only  one.  This  might  seem  to  imply 
that  the  failure  to  put  in  each  cattle-guard  was  in  itself  alone 
a  cause  of  action,  but  I  think  not.  The  owner  of  this  farm 
sues  the  company  for  breach  of  this  duty.  The  duty  in- 
cluded two  cattle-guards.  He  specifies  in  his  declaration, 
however,  only  the  failure  to  build  one,  but  he  concludes  later 
that  the  duty  covers  two.  Can  he  not  amend  his  declaration, 
and  specify  a  second  breach  in  the  failure  to  make  a  cattle- 
guard  at  another  place?  He  does  not  introduce  a  new  and 
different  substantive  cause  of  action,  as  he  does  not  impute 
a  new  and  different  duty,  but  still  relying  upon  the  same 
duty  as  giving  birth  to  his  right,  he  but  calls  in  another  breach 
of  that  duty. ' '  The  right  to  amend,  under  such  circumstances, 
was  upheld  on  the  ground  of  singleness  of  the  duty  imposed 
by  one  law,  the  only  law  applicable  to  the  transaction.  The 
state  statute  giving  a  right  of  action  for  damages  for  death  by 
wrongful  act  and  the  Federal  Employers'  Liability  Act,  giv- 
ing a  right  of  action  for  the  same  thing,  each  impliedly  im- 
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poses  duty  upon  the  employer,  to  refrain  from  wrongful  or 
negligent  acts  causing  injury  or  death  to  the  employee.  This 
duty  is,  in  a  sense,  the  same  under  each  act.  It  is  the  duty 
to  exercise  care  for  the  protection  of  the  servant  from  injury 
and  death,  while  engaged  in  the  performance  of  his  work. 
Though  the  duties  are,  to  some  extent,  identical,  they  differ 
in  point  of  basis  and  origin.  One  springs  out  of  a  state  law 
and  the  other,  out  of  a  federal  law ;  one  imposes  duty  in  favor 
of  servants  engaged  in  all  occupations  except  that  of  the 
handling  of  interstate  commerce  by  railroads,  the  other,  only 
in  favor  of  servants  employed  by  railroads  engaged  in  such 
business.  Furthermore,  the  duties  vary  in  the  extent  of  their 
obligations.  Under  the  state  law,  the  servant  assumes  all 
risks  of  danger,  ordinarily  incident  to  his  employment,  and 
the  duty  and  obligation  of  the  master  are  limited  to  the  extent 
of  the  risks  so  assumed.  Among  these,  is  that  of  injury  by 
the  negligence  of  fellow-servants.  Under  the  federal  act, 
there  is  no  assumption  of  risk,  limiting  the  employer's  obli- 
gation. Under  the  state  law,  if  the  servant  cofttributes  to  his 
own  injury,  there  is  no  liability  on  the  master.  In  other 
words,  if  his  injury  was  occasioned  by  the  concurrent  negli- 
gence of  himself  and  his  master,  or,  if  his  own  negligence 
contributed  to  that  injury,  he  has  no  right  of  recovery.  Under 
the  federal  statute,  the  contributory  negligence  of  the  servant 
does  not  bar  his  right  of  action.  It  merely  mitigates  the 
damages.  Obviously,  therefore,  the  duty  of  the  master  under 
the  state  law,  though  similar  in  some  respects  to  that  imposed 
on  him  by  the  federal  act,  is  not  identical  therewith,  nor  is 
the  right  of  the  servant  the  same  under  the  two  acts.  More- 
over, facts  applying  the  federal  statute  exclude  the  operation 
ol  the  state  statute  as  effectually  as  if  it  were  non-existent.  It 
does  not  constitute  the  basis  or  ground  of  the  action  at  all. 
St.  L,  <&  San  Francisco  By,  Co,  v.  Scale,  229  U.  S.  156 ;  Second 
Employers^  Cases,  223  U.  S.  1;  Mich,  Cent,  Ry.  v.  Vreeland, 
227  U.  S.  59. 

But  for  the  court's  judicial  knowledge  of  the  statute,  it 
would  have  to  be  pleaded  as  the  foundation  of  the  action.  If 
the  duty  violated  or  broken  were  contractual  in  its  nature, 
the  contract  would  certainly  have  to  be  pleaded,  and  there 
could  be  no  recovery  upon  proof  of  a  contract  different  from 
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the  one  declared  upon.  Each  of  the  two  separate  and  distinct 
contracts  would  necessarily  be  the  basis  of  a  separate  and  dis- 
tinct right  of  action.  Two  wholly  unconnected  statutes  im- 
posing duties  of  different  natures  can  no  more  constitute  the 
basis  of  a  single  right  of  action  than  two  unrelated  contracts. 
The  contracts  come  in  by  pleading  and  the  statute,  by  judicial 
cognizance.  This  merely  formal  difference  cannot  vary  the 
principle  applicable  to  the  substantive  rights.  On  this  sub- 
ject, Mr.  Justice  White,  now  Chief  Justice,  delivering  the 
opinion  of  the  court  in  Union  Pacific  Railway  Co,  v.  Wyler, 
158  U.  S.  285,  said:  *'As  the  first  petition  proceeded  under 
the  general  law  of  master  and  servant,  and  the  second  peti- 
tion asserted  a  right  to  recover  in  derogation  of  that  law, 
in  consequence  of  the  Kansas  statute,  it  was  a  departure  from 
law  to  law.''  Accordingly,  it  was  held  in  that  case,  that  the 
second  petition  stated  a  new  cause  of  action.  In  MvssokH, 
Kansas  &  Texas  Railway  Co,  v.  \Vxilf,  226  U.  S.  570,  a  peti- 
tion stating  facts  bringing  the  ease  within  the  federal  statute 
was  amended  only  as  to  the  capacity  in  which  the  plaintiff 
sued.  By  her  first  petition,  she  had  sued  in  her  individual 
capacity.  By  the  second,  she  sued  as  personal  representative. 
In  all  other  material  respects,  the  second  petition  was  identical 
with  the  first.  The  court  held  the  amended  petition  did  not 
state  a  new  cause  of  action.  In  this  case,  the  declaration,  as 
originally  prepared  and  filed  and  as  it'  was  when  the  first 
trial  was  had,  disclosed  no  fact  that  in  any  way  suggested  the 
plaintiff's  decedent  had  been  killed,  while  engaged  in  inter- 
state commerce.  The  amended  count  introduced  facts  which, 
it  is  claimed,  made  the  case  one  within  the  federal  statute. 
If  they  did,  the  amendment,  according  to  the  ruling  in  Union 
Pacific  Uy.  Co.  v.  ^Yyle.r,  introduced  a  new  cause  of  action.. 

That  the  presence  of  interstate  cars,  in  the  train  on  which 
the  decedent  was  killed,  made  it  an  interstate  train,  is  ad- 
mitted. Besides,  principles  declared  in  8t,  L,,  San  Francisco 
&  Te  ras  Ry,  Co,  v  Seale,  cited,  and  Pederson  v.  Del,,  Lack,  dr 
W,  R,  Co.,  229  U.  S.  146,  affirm  the  proposition  and  put  it 
beyond  question.  Although  the  decedent  was  on  that  train  as 
an  employee  of  the  defendant,  at  the  time  of  the  explosion 
which  caused  his  death,  his  employment  in  interstate  com- 
merce is  denied,  because  he  was  only  a  student  fireman  and, 
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it  is  said,  as  such,  had  no  control  or  management  of  the  train, 
in  any  respect,  was  charged  With  no  duty  respecting  it  or  the 
interstate  cars  and  was  probably  ignorant  of  their  presence 
in  it.  The  amended  declaration  does  not  reveal  the  specific 
duties  of  a  student  fireman.  It  shows,  however,  that  the 
decedent  was  an  employee  of  the  defendant  on  its  train  carry- 
ing, at  the  time,  both  intrastate  and  interstate  cars.  The 
designation  of  his  rank,  as  a  student  fireman,  does  not  imply 
lack  of  active  duty  for  the  company  or  service  merely  for 
himself  as  a  student.  The  terms  clearly  imply  practice  in 
the  form  of  service  to  his  employer,  aa  well  as  study  by  ob- 
servation. His  employment,  his  place  on  the  pay-roll  of  the 
company,  implies  service.  Such  as  he  performed,  whatever 
it  may  have  been,  was  service  to  his  employer  on  a  train  en- 
gaged in  interstate  commerce,  and,  therefore,  service  in  inter- 
state commerce. 

In  our  opinion,  the  amended  count  of  the  declaration  stated 
a  new  cause  of  action  and  the  court  should  have  refused  leave 
to  file  it. 

Enough  has  been  said  of  the  state  of  the  evidence  to  show 
that  the  verdict  could  not  stand  on  it,  if  the  error  noted 
could  be  regarded  as  harmless  in  the  case  of  one  based  on 
sufficient  evidence.  Taken  as  a  whole,  it  proves  a  case  not 
pleaded  in  the  original  declaration,  and,  as  the  amended 
declaration  must  be  struck  out,  for  reasons  stated,  this  evi- 
dence has  no  place  in  the  case  except  to  show  lack  of  right  of 
recovery  in  the  plaintiff,  upon  the  declaration  he  chose  to  file 
and  to  which  he  is  now  held  by  a  firmly  established  rule  of 
practice. 

Other  assignments  of  error  need  not  be  noticed,  since 
practically  all  of  them  relate  to  matters  and  issues  brought 
into  the  proceeding  by  the  amended  declaration.  Elimination 
thereof  completely  alters  the  case  and  leaves  it  as  it  was  when 
it  was  analyzed  and  defined  for  the  purposes  of  a  new  trial, 
on  the  former  writ  of  error. 

The  judgment  will  be  reversed,  the  verdict  set  aside,  the  ob- 
jection to  the  filing  of  the  amended  declaration  sustained,  that 
declaration  struck  from  the  record  and  the  case  remanded  for 
a  new  trial. 

Reversed  and  remanded, 
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CHARLESTON. 

Antonio  De  Francesco  v.  Piney  Mining  Ck>. 
Submitted  September  21,  1915.     Decided  October  12,   1915. 

1.  Master  and  Seevant — Injury  to   Servant — Defenses — Workmen's 

Compensation  Act — FaZiJity, 

Sec.  26  of  ch.  ISp,  Code,  ser.  see.  682,  denying  to  certain  classes 
of  employers  of  labor,  the  benefit  of  the  common  law  defenses  of 
contributory  negligence  and  assumption  of  risk,  on  their  failure  to 
take  the  benefit  of  the  Workmen's  Compensation  Act,  is  constitii- 
tional  and  valid,     (p.  757). 

2.  Same — Assumption  of  Bish — Aholiiion  of  Defense — Workmen 's  Cow^ 

pensatian  Act, 

Such  abolition  of  the  doctrine  of  assumption  of  risk  does  not  pro- 
scribe acts  on  the  part  of  an  employer,  which,  by  the  common  law, 
were  rightful  and  free  from  negligence.  Its  purpose  is  to  forbid  an 
application  of  the  prinicple  of  waiver  by  which,  at  common  law,  the 
servant  is  made  to  assume  the  risk  of  known  negligence  on  the  part 
of  the  master,  by  reason  of  his  continuing  in  the  service  with  knowl- 
edge thereof,    (p.  757). 

3.  Same — Injury  to  Servant — Neglect  of  Duty— -Causal  Melaiion, 

To  make  a  master  liable  for  an  injury  to  a  servant,  by  reason  of 
his  omission  of  a  duty  imposed  upon  him  by  a  statute,  in  favor  of 
the  servant,  the  existence  of  a  causal  relation  between  such  omis- 
sion and  the  injury  is  essential,     (p.  760). 

4.  Same — Instruction  and  Warning — Duty  of  Master, 

Neither  the  common  law  nor  a  statute  requiring  a  master  to  in- 
struct his  inexperienced  servants,  as  to  the  dangers  incident  to  their 
work,  imposes  duty  to  instruct  a  servant  of  mature  age  and  pre- 
sumptively of  average  intelligence,  as  to  unnecessary  acts  and  con- 
dutt  on  his  part  that  are  commonly  known  to  be  dangerous,  nor  any 
duty  to  anticipate  them  and  warn  the  servant  of  the  danger  thereof, 
(p.  761). 

5.  Same — Injury  to  Servant — Negligence — Failure  to  Warn. 

Failure  of  the  employer  of  an  inexperienced  coal  miner,  to  warn 
him  of  the  danger  incident  to  the  taking  of  a  stick  of  dynamite  with 
an  ignited  fuse  attached,  from  a  drill  hole,  almost  inoLmediately  after 
discovery  of  lack  of  scintillation  by  the  fuse,  is  not  negligence;  and 
the  employer  is  not  liable  for  an  injury  occasioned  by  such  an  act. 
(p.  761). 

Error  to  Circuit  Court,  Raleigh  County. 
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Action  by  Antonio  De  Francesco  against  the  Piney  Mining 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Reversed  and  remanded  for  new  trial, 

Davis,  Davis  &  Hall,  and  McGinnis  &  Hatchery  for  plaintiff 
in  error. 

C.  M.  Ward  and  T.  N.  Read,  for  defendant  in  error. 

POFFENBARGER,   JUDGE  : 

For  the  loss  of  a  hand  and  an  eye  and  other  injuries  caused 
by  the  explosion  of  a  stick  of  momobel,  a  form  of  dynamite, 
the  plaintiff  employed  by  the  defendant  as  a  coal  miner,  at 
the  time  of  his  injuries,  recovered  a  judgment  for  the  sum  of 
$5,000.00,  against  the  latter,  on  the  theory  of  its  negligent 
failure  to  warn  him  of  the  danger  of  his  employment  and  in- 
struct him  as  to  methods  of  avoiding  it. 

Certain  defenses  formerly  available  in  actions  of  this  kind, 
assumption  of  risk,  contributory  negligence  and  injury  by 
negligence  of  a  fellow-servant,  were  abrogated  by  the  Work- 
men's Compensation  Act.  Prior  to  the  injury,  the  defendant 
had  made  application  for  the  benefit  of  that  statute  and  the 
commission  had  fixed  and  tussessed  the  premiums,  but  the 
company  was  in  default  as  to  payment  thereof,  at  the  time 
of  the  injurj%  wherefore  it  was  as  effectually  denied  the  bene- 
fit of  that  law  as  if  it  had  never  made  application  therefor. 
As  an  employer  of  labor,  it  was  bound  to  place  itself  under 
the  protection  of  that  law  or  lose  the  benefit  of  the  defenses 
to  which  reference  has  been  made.  The  statute  expressly  pro- 
vided that  any  employer  subject  thereto,  who  should  not  elect 
to  pay  into  the  funds  the  premiums  provided,  or,  having  so 
elected,  should  be  in  default  of  payment  of  the  same,  should 
be  liable  to  his  employees  for  damages  suffered  by  reason  of 
personal  injury  sustained  in  the  course  of  employment,  caused 
by  his  wrongful  act,  neglect  or  default,  or  by  such  act  of  any 
of  his  agents  or  employees,  and  should  not  be  permitted  to 
avail  himself  of  any  of  said  common  law  defenses. 

An  assignment  of  error,  denying  the  constitutionality  of  the 
statute,  is  not  insisted  upon  in  the  argument  and,  therefore, 
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may  be  regarded  as  having  been  abandoned.  However,  power 
in  the  legislature  to  pass  such  a  statute  has  been  aflSrmed  bv 
many  decisions.  It  does  not  make  an  employer  liable  except 
in  cases  of  his  own  direct  or  indirect  negligence  or  wrongful 
act,  and  the  defenses  inhibited  or  barred  are  such  as  tie 
legislature  had  a  clear  right  to  eliminate  for  reasons  of  public 
policy. 

The  sole  issue  in  the  case  arose  from  the  allegation  of  negli- 
gence on  the  part  of  the  defendant,  consisting  of  failure  to 
instruct  the  plaintiff,  or  cause  him  to  be  instructed,  respect- 
ing the  proper  use  of  the  explosives,  in  view  of  his  lack  of 
experience  in  the  use  thereof  as  well  as  in  the  work  of  mining 
coal. 

Besides  its  basis  in  the  common  law,  the  duty  alleged  to 
have  been  broken,  has  another  in  the  statute,  sec.  17,  chap. 
15H  of  the  Code,  ser.  sec.  476,  making  it  the  duty  of  the 
mine  foreman  or  his  assistant  **to  see  that  every  person  em- 
ployed to  work  in  such  mine  shall,  before  beginning  to  work 
therein,  be  instructed  as  to  the  particular  danger,  incident  to 
his  work  in  such  mine;"  and  providing  that  ** Every  inex- 
perienced person  so  employed  shall  work  under  the  direction 
of  the  mine  foreman,  his  assistant  or  such  other  experienced 
worker  as  may  be  designated  by  the  mine  foreman  or  assistant 
until  he  is  familiar  with  the  danger  incident  to  his  work." 

Under  the  law  as  it  was  before  the  enactment  of  the  Work- 
men's Compensation  Act,  the  operator  was  not  liable  for  the 
result  of  the  non-performance  of  this  duty,  because  the  mine 
foreman  was  regarded  as  a  fellow-servant  whose  negligent  acts 
were  governed  by  the  fellow-servant  rule.  Section  26  of  the 
Workmen's  Compensation  Act  specifically  takes  away  this 
right  of  defense,  saying  an  employer  who  neglects  to  take 
the  benefit  of  the  act  '*  shall  not  avail  himself  of  any  defense 
that  the  negligence  in  question  was  that  of  some  one  whose 
duties  are  prescribed  by  statute."  The  obvious  effect  of  this, 
read  in  connection  with  another  provision  of  the  same  section, 
making  the  employer  liable  for  the  wrongful  act,  neglect  or 
default  of  any  of  his  officers,  agents  or  employees,  is  to  make 
the  mine  foreman  virtually  a  vice-principal. 

Inability  of  the  plaintiff  to  read,  write  or  understand  the 
English  language  and  of  the  company's  officers  to  speak  or 
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understand  the  Italian  language  has  led  to  conflict  in  the 
testimony,  as  to  whether  he  was  employed  as  an  inexperienced 
miner,  and  contradictory  statements  put  into  the  evidence  in 
the  case  introduce  an  element  of  uncertainty  as  to  whether  or 
not,  in  point  of  fact,  he  was  an  inexperienced  miner.  The 
negotiations  for  his  employment  were  conducted  through  in- 
terpreters who  did  not  speak  the  English  language  accurately. 
In  the  presence  of  the  plaintiff,  they  represented  to  the  com- 
pany's officers,  that  he  had  worked  in  mines  in  Pennsylvania, 
for  three  years,  and  his  nephew  with  whom  he  worked  in  the 
mines  of  the  defendant  company,  says  he  told  him  he  had 
worked  three  years,  evidently  at  mining,  since,  being  a  mature 
man,  he  must  have  worked  many  years  at  something,  but  he 
does  not  give  the  time  of  this  admission.  This  man,  as  well 
as  the  mine  foreman,  testifies  that  De  Francesco  did  his  work 
about  as  effectually  and  expeditiously  as  the  other  miners. 
However,  he  denies  that  he  had  ever  had  any  experience  as 
a  miner,  saying  he  had  come  direct  from  Italy  to  the  mining 
region  in  which  he  obtained  employment  by  the  defendant, 
but  had  worked  at  grading,  on  the  Pennsylvania  Railroad, 
in  Pennsylvania,  about  nine  years  ago,  on  the  occasion  of  a 
former  trip  to  this  country.  He  was  not  specifically  in- 
structed as  to  the  danger  of  his  work  by  the  mine  foreman, 
but  he  was  placed  at  work  with  two  Italian  miners  of  ex- 
perience, one  of  whom  staid  with  him  for  a  period  of  about 
two  weeks.  At  the  end  of  that  time,  his  associate  went  to 
another  place  leaving  Francesco  still  working.  Then  another 
man  worked  with  him  for  a  while  and  was  present  when  he 
was  hurt.  From  them,  he  learned  to  use  the  explosive  in  an 
improper  manner.  Instead  of  using  a  long  fuse  so  as  to 
enable  him  to  put  the  stick  of  dynamite  in  the  bottom  of  the 
hole  or  at  the  far  end  thereof  and  leave  outside  enough  fuse 
for  lighting  purposes,  he  used  a  short  fuse  ten  inches  or  a 
foot  long,  which  was  lighted  before  the  dynamite  was  placed. 
He  denies  having  received  a  copy  of  the  mining  laws  printed 
in  his  own  language,  but  his  receipt  therefor  was  introduced. 
It  bears  his  name,  but  he  denies  the  signature  and  it  is  not 
proven.  The  book  was  handed  out  from  the  office  window,  for 
delivery  to  him  and  for  his  signature  to  a  receipt  for  it.  The 
receipt  came  back  with  what  purported  to  be  his  signature. 
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His  name  may  have  been  written  by  some  one  for  him,  but  he 
denies  having  given  any  authority  to  any  person  to  aflSx  his 
signature. 

The  jury  were  no  doubt  warranted  in  finding,  from  this 
state  of  the  evidence,  that  the  plaintiff  was  an  inexperienced 
miner,  at  the  time  of  the  commencement  of  his  service,  and 
the  evidence  may  have  justified  the  further  finding  of  non- 
performance of  the  duty  of  instruction.  Though  the  plain- 
tiff was  placed  at  work  with  experienced  miners,  they  do  not 
appear  to  have  been  specially  designated  as  his  companions 
or  instructors  or  directed  to  work  with  him  as  such,  and  there 
is  evidence  tending  to  show  they  did  not  do  their  work  in  a 
careful  or  safe  way.  But,  If  the  careless  method  he  acquired 
from  them  was  not  the  proximate  cause  of  his  injury,  it  is 
unnecessary  to  say  whether  the  evidence  is  suflScient  to  sustain 
the  latter  finding. 

The  injury  was  occasioned  by  the  explosion  of  a  stick  of 
monobel,  while  he  held  it  in  his  hands.     Having  attached  a 
fuse  to  it  and  lighted  the  fuse,  he  placed  the  explosive  in  the 
hole  he  had  drilled.    Observing  no  scintillation  of  the  fuse,  or 
noticing  a  cessation  thereof,  he  took  out  the  stick  with  the 
fuse  attached,  for  the  purpose  of  inspection  or  the  making 
of  some  alteration.     It  is  not  pretended  that,  in  this  act,  he 
followed  or  adopted  any  precedent  set  by  his  instructors,  and 
it  is  manifest  that  his  injury  was  not  due  to  the  shortness  of 
the  fuse.    It  did  not  put  off  the  explosive  within  a  period  of 
time  insufficient  for  his  retreat  to  a  place  of  safety.    If  he  had 
shoved  the  explosive  back  into  the  hole  and  retreated  in  ac- 
cordance with  his  usual  practice,  he  would  not  have  been  in- 
jured.    This  fully  established  and  undisputed  fact,  namely, 
that  he  took  the  dynamite  from  the  hole  and  held  it  in  his 
hands  until  it  exploded,  raises  a  vital  and  controling  inquiry. 
If  this  act  was  one  as  to  which  no  instruction  was  necessarr. 
then,  for  any  violation  of  the  statute  or  neglect  of  duty,  as 
to  other  matters,  from  which  the  injury  did  not  result,  there 
is  no  right  of  recovery.    Even  though  a  duty  is  imposed  by  a 
statute,  neglect  thereof  entails  no  liability,  unless  there  is  a 
causal  relation  between  the  negligence  and  the  injury.    Xor- 
man  v.  Coal  Co.,  68  W.  Va.  405. 
•  Neither  the  statute  nor  the  common  law  requires  a  master 
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to  instruct  the  servant  as  to  dangers  of  which  he  has  knowl- 
edge or  as  to  means  of  avoidance  fully  known  to  him.  The 
statutory  requirement  proceeds  upon  the  theory  of  lack  of 
knowledge  in  the  employee,  for  it  applies  only  to  inexperi- 
enced miners.  The  common  law  imposes  no  duty  to  instruct 
a  servant  of  full  age  and  average  intelligence,  as  to  elements 
of  danger  that  are  obvious  to  persons  of  his  class.  Stuart  v. 
West  End  Street  Railway  Co.,  163  Mass.  391 ;  Brands  v.  St. 
Louis  Car  Co.,  213  Mo.  698 ;  Holland  v.  Tennessee  Coal  &  Iron 
Co.,  91  Ala.  444;  Wagner  v.  Chemical  Co.,  147  Pa.  475;  Ozogar 
V.  Pierce  Mfg.  Co.,  134  Div.  N.  Y.  800,  119  Supp.  405.  In 
other  words,  the  employer  is  under  no  duty  to  instruct  as  to 
acts  and  things  commonly  known  to  be  dangerous. 

To  exact  such  a  duty,  under  the  statute  abrogating  assump- 
tion of  risk  and  contributory  negligence,  would  be  violative 
of  the  letter  and  spirit  of  that  portion  thereof  which  imposes 
liability  only  for  negligence  or  other  wrongful  act  causing 
injurj'.  It  would  make  the  employer  a  guarantor  of  the 
safety  of  the  employee,  from  the  consequences  of  his  own  care- 
less act.  Moreover,  it  would  make  the  liability  depend,  not 
upon  the  words  of  the  statute,  but  upon  a  rule  superadded  by 
judicial  construction.  The  abolition  of  the  doctrine  of 
assumption  of  risk  goes  only  to  that  portion  of  it  which  denies 
right  of  recovery  for  negligence  on  the  part  of  the  master,  to 
which  the  servant  is  deemed  to  have  assented,  because  of  his 
knowledge  of  the  same  and  continuance  in  the  service  there- 
after. It  was  not  the  purpose  of  the  statute  to  proscribe  acts 
on  the  part  of  the  master  which,  by  the  common  law,  were 
rightful  and  free  from  negligence,  but  only  to  eliminate  an 
application  of  the  principle  of  waiver — assumption  of  risk  of 
injury  by  known  acts  of  negligence  on  the  part  of  the  master. 
* '  An  employer  who  has  not  elected  to  bring  himself  within  the 
provisions  of  the  Michigan  Workmen's  Compensation  Act,  is 
not  answerable  for  injury  sustained  by  an  employee,  in  the 
absence  of  some  negligence  on  the  part  of  the  former.*' 
Lydman  v.  DeHaas,  151  N.  W.  718,  8  N.  C.  C.  A.  649. 

That  a  fuse  will  sometimes  bum  without  scintillating  is  a 
matter  of  common  knowledge.  Any  person  of  ordinary  intelli- 
gence presumptively  knows  it  will.  The  plaintiff  was  a  man 
of  mature  years,  the  head  of  a  family,  and  is  not  shown  to 
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have  lacked  the  intelligence  ordinarily  characteristic  of  a 
mature  man.  There  was,  therefore,  nothing  in  his  situation 
or  circumstances  that  might  reasonably  have  induced  his  em- 
ployer, or  its  agents,  to  anticipate  the  act  by  which  he  in- 
flicted injury  upon  himself,  and  warn  him  against  it.  He 
knew  dynamite  would  explode.  For  at  least  a  month,  he  had 
been  making  daily  use  of  it.  Aside  from  his  experience  ^vith 
the  fuse,  during  this  period  of  time,  nobody  could  have 
thought  it  necessary  to  advise  him  against  picking  up  a  stick 
of  dynamite  to  which  a  lighted  fuse  was  attached.  He  must 
have  seized  it  almost  instantly  after  he  had  lit  the  fuse,  for 
a  man  who  was  in  the  room  with  him  said  he  had  run  at  the 
alarm  of  fire  and  was  not  present  at  the  time  the  accident 
occurred.  As  he  had  not  returned,  Francesco  must  have 
pulled  the  dynamite  out  before  the  lapse  of  the  time  usually 
required  for  the  fuse  to  burn  to  it.  In  response  to  an  inter- 
rogatory, the  jury  found  the  plaintiff  would  not  have  been 
injured  *'had  he  used  ordinary  and  reasonable  care,  consider- 
ing the  knowledge  he  had  had  in  the  explosion  of  sticks  of 
monobel.''  Nevertheless,  they  found  for  the  plaintiff,  evi- 
dently under  the  impression  that  the  company  was  liable  for 
failure  to  instruct  an  inexperienced  miner,  whether  such 
failure  occasioned  injury  or  not,  for  they  specially  found  the 
defendant  owed  such  duty  and  had  failed  to  perform  it. 
Reference  is  made  to  these  special  findings  as  tending  to  con- 
firm the  view  that  the  act  which  occasioned  the  injury  was 
one  commonly  known  to  be  dangerous  and  such  as  required  no 
safe-guard  in  the  form  of  an  instruction  to  refrain  from  it. 
As  the  general  verdict  lacks  sufficient  foundation  in  the  evi- 
dence, it  is  unnecessary  to  say  whether  any  of  the  special 
findings  are  inconsistent  with  it. 

None  of  the  other  assignments  of  error  merit  discussion. 
Evidence  objected  to  was  admissible.  Instruction  No.  1  given 
for  the  plaintiff  and  directing  the  jurj'-  to  find  for  him,  if  they 
believed  he  was  an  inexperienced  miner  and  had  not  been 
instructed,  nor  put  to  work  with  experienced  miners,  nor 
furnished  a  copy  of  the  mining  laws,  should  have  been  re- 
fused. Read  in  the  light  of  the  evidence,  it  ignored  a  vital 
issue  and  was  misleading.  Instruction  No.  1  asked  for  by 
the  defendant  and  directing  a  verdict  for  it,  should  have  been 
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given,  because  the  evidence  is  clearly  insufficient  to  sustain  a 
verdict  for  the  plaintiff.  As  the  subject  matter  of  defendant's 
instructions  Nos.  10  and  12  was  fully  covered  by  its  instruc- 
tion No.  11  and  perhaps  others,  the  court  properly  refused 
them. 

The  judgment  will  be  reversed,  the  verdict  set  aside  and  the 
case  remanded  for  a  new  trial. 

Reversed  and  remanded  for  new  trial. 


CHARLESTON. 

Crocke^ft  v.  Eeynolds. 

Submitted  September  28,  1915.     Decided  October  19,  1915. 

Justices  op  the  Peace — Garnishment — ''Appearance" — Behearvng. 

The  mere  tender  to  a  justice,  in  garnishment  on  a  judgment,  be- 
fore the  return  day  of  the  notice  thereof  to  the  garnishee,  of  a 
paper  purporting  to  be  a  list  of  property  by  the  debtor  claimed 
exempt  from  levy  under  execution,  does  not  constitute  an  appear-  "^ 

ance  by  him  to  such  proceeding,  or  preclude  the  right  given  him  by 
J 124,  ch.  50,  Code,  to  have  a  rehearing  thereof,  he  not  being  served 
with  the  notice  required  by  }120  of  that  chapter  or  otherwise  par- 
ticipating therein. 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  John  L.  Crockett  against  F.  M.  Eeynolds.  Judg- 
ment for  plaintiff,  and  the  Norfolk  &  Western  Railway  Com- 
pany was  summoned  as  garnishee.  Judgment  against  the 
garnishee,  and  defendaiit  brings  error. 

Reversed  and  new  trial  awarded. 

Ross  c&  KaJde,  for  plaintiff  in  error. 
Russell  S.  Ritz,  for  defendant  in  error. 

Lynch,  Judge: 

On  a  judgment  for  $303.01  including  interest,  rendered  by 
a  justice  of  Mercer  county  May  27,  1908,  in  his  favor  against 
F.  M.  RejTiolds,  John  L.  Crockett  caused  to  be  issued  and 
placed  in  the  hands  of  W.  H.  Pennington,  a  constable  of  that 
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county,  for  levy  on  the  goods  and  chattels  of  the  judgment 
debtor,   an   execution.     Then   also   upon  the  suggestion    of 
Crockett  that  the  Norfolk  &  Western  Railway  Company  had 
in  its  possession  funds  belonging  to  Reynolds,  not  exempt 
from  levy,  the  justice  entered  an  order  directing  Pennington 
to  summon  the  company  to  appear  April  10  to  answer  whether 
it  then  had  such  funds  under  its  control  and  if  any  the  amount 
thereof.    The  judgment  debtor  was  not  named  in  the  order. 
Nor  was  a  copy  of  it  served  on  him.    The  only  notice  he  had  of 
the  proceeding  to  appropriate  his  wages  to  the  payment  of  the 
judgment,  he  obtained  from  the  company  when  it  declined  to 
pay  him  upon  his  application  therefor,  because  garnisheed  in 
its  hands.     He  then  caused  to  be  prepared  and  on  April  1, 
1911,  delivered  to  the  justice  or  constable  (which  he  does  not 
remember)  a  paper  purporting  to  be  a  schedule,  verified  by 
his  aflSdavit,  showing  the  items  of  property  claimed  by  him  as 
exempt  from  the  levy  of  the  execution,  among  the  items  being 
the  debt  due  him  from  the  garnishee.    For  these  several  items, 
except  the  amount  sought  to  be  sequestered,  he  did  not  fix  any 
value.     The  affidavit,  however,  did  state  that  affiant  owned 
property  not  to  exceed  $200  in  value. 

April  4,  1911,  John  L.  Crockett,  and  another  as  surety, 
entered  into  a  three  hundred  dollar  bond  payable  to  Reynolds, 
upon  the  condition  that  the  obligors  ''shall  indemnify  the  said 
W.  H.  Pennington  as  aforesaid  against  all  damages  which  he 
may  sustain  in  consequence  of  the  seizure  or  sale  of  the  said 
property  on  which  the  said  execution  hath  been  levied,  and 
shall  moreover  pay  to  and  satisfy  any  person'  or  persons 
claiming  title  to  the  said  property  all  damages  which  such 
person  or  persons  may  sustain  in  consequence  of  such  seizure 
or  sale,  and  shall  also  warrant  and  defend  to  the  purchasers  of 
the  said  property  such  interest  and  estate  therein  as  shall  be 
sold  under  the  said  execution'*. 

On  the  return  of  the  suggestion  notice,  the  railway  com- 
pany appeared,  and  admitted  an  indebtedness  to  Reynolds  of 
$128.31,  which  sum  the  justice  directed  the  garnishee  to  pay 
to  Crockett  on  the  judgment  theretofore  rendered  in  his 
favor ;  and  it  was  so  paid. 

At  a  rehearing  granted  Reynolds  upon  his  complying  with 
the  terms  and  conditions  of  §124,  ch.  50,  Code,  and  for  the 
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purpose  therein  specified,  the  order  requiring  payment  of  the 
garnisheed  funds  was  affirmed  by  the  justice,  and  Eeynolds 
appealed  to  the  circuit  court.  The  judgment  there  entered 
against  him  upon  the  verdict  of  a  jury  is  now  here  upon  a 
writ  of  error  thereto. 

By  presenting  the  schedule  to  the  justice,  it  is  argued  by 
defendant  in  error,  Eeynolds  appeared  to  the  garnishment 
proceeding,  and  waived  the  notice  to  him  required  by  §120, 
ch.  50,  Code;  and  that,  as  he  did  not,  within  the  time  pre- 
scribed by  law,  appeal  from  the  order  directing  payment  and 
application  of  the  funds  due  him  to  the  partial  discharge  of 
the  original  judgment,  the  rehearing  and  proceedings  sub- 
sequent thereto  ought  to  have  been  and  now  should  be  dis- 
missed. 

The  schedule  was  so  delivered,  if  at  all,  nine  days  before  the 
return  day  of  the  notice  served  on  the  garnishee.  Besides,  it 
does  not  definitely  appear  with  whom  that  paper  was  lodged. 
The  statement  of  facts  agreed  on  by  counsel  leaves  that  matter 
doubtful.  Therein  it  is  stated  that  **the  exemption  list  was 
either  filed  at  that  time  by  the  said  F.  M.  Reynolds  in  person 
or  by  his  attorney,  with  the  justice  or  with  W.  H.  Penning- 
ton, the  constable  for  the  justice''.  To  operate  as  a  waiver 
of  notice,  made  imperative  as  the  basis  of  a  proceeding  wholly 
statutory,  the  appearance  must  not  be  a  doubtful  or  uncertain 
one.  To  be  effectual  as  an  actual  submission  to  the  jurisdic- 
tion of  the  court,  it  must  be  certain  and  general.  A  special 
appearance  will  not  suffice.  The  list  was  indeed  not  filed  any- 
where. No  record  shows  its  filing.  Apparently,  it  is  a  mere 
fugitive  paper.  An  appearance  is  the  first  formal  act  of  sub- 
mission to  the  jurisdiction  of  the  court,  and  is  triable  only 
by  the  record.  Oroves  v.  County  Courts  42  W.  Va.  587 ;  Frank 
V.  Zeigler,  46  W.  Va.  614.  In  a  proceeding  by  garnishment, 
the  jurisdiction  of  the  justice  must  affirmatively  appear.  This 
principle  is  elementary.  Wells  v.  Express  Co,,  55  Wis.  26,  11 
N.  W.  540. 

The  mere  protestation  against  the  exercise  of  jurisdiction  is 
not  such  an  appearance  as  will  waive  an  objection  based  on 
lack  of  proper  service  of  process.  CJiubback  v.  Cleveland,  37 
Minn.  466.  Acceptance  of  notice  by  a  nonresident  defendant 
to  take  depositions  is  not  an  appearance  to  the  cause.    WJiite 
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V.  White,  66  W.  Va.  79.  The  presence  of  an  unserved  defend- 
ant, though  accompanied  by  attorney,  merely  as  a  spectator, 
when  the  case  is  called,  is  not  a  submission  to  the  jurisdiction 
of  the  court,  unless  in  some  way  he  participates  in  the  pro- 
ceedings therein.    Fulton  v.  Ramsey,  67  W.  Va.  321. 

In  Chittenden  v.  Darden,  2  Woods  437,  5  Fed.  Cas.  642,  the 
unserved  defendants  in  foreign  attachment  executed  and  filed 
a  bond  for  release  of  the  property  seized  under  the  writ 
This  action,  it  was  contended,  constituted  an  appearance,  and 
a  waiver  of  process.  Denying  it  that  effect  and  quashing  the 
attachment,  the  court  said  the  giving  of  the  bond  did  not 
'* amount  to  a  voluntary  appearance  of  the  defendants,  nor- 
give  the  court  jurisdiction  over  their  persons  *'.  Substantially 
a  similar  holding  is  found  in  Wells  v.  Iron  Works,  3  Tex.  App. 
Civ.  Cas.  365,  and  Prater  v.  Craighead,  118  La.  627.  In 
Coplinger  v.  The  Gibson,  14  Ind.  480,  a  steamboat  was  seized 
under  attachment,  and  a  bond  given  for  its  release.  But  it 
was  held  that  the  filing  of  the  attachment  bond,  and  the  tak- 
ing of  depositions  on  behalf  of  the  vessel,  did  not  ''constitute 
a  voluntary  appearance  to  the  suit*'.  And  this  court  has  said 
that,  by  the  giving  of  a  forthcoming  bond  under  the  statute, 
*'the  defendant  does  not  waive  irregularities  and  defects  in 
the  attachment  proceedings".  Distilling  Co.  v.  Himmel,  74 
W.  Va.  756. 

Had  Reynolds  appeared  before  the  justice  at  the  time  fixed 
for  the  return  of  the  notice  served  on  the  garnishee,  and  by 
filing  the  exemption  list  or  otherwise  contested  the  right  of 
Crockett  to  sequester  and  apply  his  wages  as  a  credit  on  the 
judgment,  such  action  on  his  part  may  have  constituted  a 
waiver  of  other  notice  and  an  appearance  in  fact.  But  the 
mere  informal  presentation  of  a  schedule  of  his  property,  con- 
ceding its  efficaciousness  as  an  exemption  list,  would  not 
operate  as  a  waiver  of  a  process  required  by  statute,  or  as  a 
submission  of  his  person  to  the  jurisdiction  of  the  justice  in 
the  garnishment  proceeding. 

Indeed,  the  schedule  was  ineflScacious  for  any  purpose,  un- 
less cured  by  the  uncontested  affidavit  attached  thereto,  say- 
ing ''the  foregoing  is  a  complete  list  by  separate  items  of  all 
the  personal  property  and  estate  owned"  by  Reynolds,  and 
that  **the  total  valuation  thereof  does  not  exceed  two  hundred 
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dollars".  Had  it  strictly  complied  with  the  statute  in  all 
respects,  and  operated  as  a  waiver  of  notice,  the  contention 
that  it  precluded  the  maintenance  of  the  proceeding  on  the 
rehea^ring  allowed  by  the  justice,  and  now  here  upon  appeal, 
would  have  been  justified.  Section  121  of  chapter  50,  it  will 
be  observed,  prescribes  the  course  of  proceeding  in  cases  of 
this  character;  and  the  justice  may  have  concluded  that,  if 
filed  with  him  as  a  part  of  the  record  in  the  case,  the 
exemption  list  was  not  a  sufficient  compliance  with  that  sec- 
tion. 

To  the  question  whether  the  evidence  sufficiently  established 
the  facts  of  the  parentage  and  residence  of  Reynolds  and  the 
value  of  the  property  owned  by  him,  uncontradicted  as  it  was, 
the  only  answer  here  is  that  the  proof  was  suflScient  for  sub- 
mission to  the  jury  convened  to  try  the  case.  However,  as  to 
residence,  see  Diddier  v.  Patterson,  93  Va.  534 ;  Long  v.  Ryan, 
30  Gratt.  718 ;  Dean  v.  Cannon,  37  W.  Va.'  123.  That  question 
the  jury  was  not  permitted  to  determine,  as  the  verdict 
obviously  was  rendered  *' under  the  direction  of  the  court*', 
though  no  such  instruction  is  noted  in  the  record.  The  judg- 
ment entered  thereon  evinced  the  assent  of  the  court  that  it 
did  direct  the  finding  for  Crockett  on  all  the  issues  joined 
betwceij  the  parties.  This  direction  was  prejudicial  and 
•erroneous,  whether  based  on  the  insuflBciency  of  the  evidence 
or  on  the  assumption  that  the  filing  of  the  exemption  list 
operated  as  an  appearance  to  the  proceeding  by  garnishment. 

For  defendant  in  error,  it  is  further  argued  that  Reynolds 
can  not  in  this  proceeding  require  Crockett  to  refund  to  him 
the  amount  of  the  wages  garnisheed,  for  the  reasons,  first,  that 
he  failed  to  file  his  schedule  with  the  constable  in  whose  hands 
was  the  writ  of  execution ;  second,  that  his  remedy  was  by  an 
action  on  the  bond  given  by  Crockett;  and,  third,  that  pay- 
ment to  Crockett  precluded  further  litigation  in  this  pro- 
ceeding. As  applied  to  the  facts  of  this  case,  none  of  these 
propositions  is  tenable.  The  first  is  not,  because  the  statute 
provides  that  the  defendant  may  contest  before  the  justice  the 
right  to  sequester  the  funds  in  the  hands  of  the  garnishee,  and 
specifies  the  particulars  of  such  defense;  the  second,  because 
of  the  election  of  defendant  between  a  suit  on  the  bond  and 
the  method  adopted  by  him — ^neither  remedy  was  exclusive; 
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for  $103.46.  But,  upon  appeal  in  the  circuit  court,  the  jury 
returned  a  verdict  for  defendant ;  and  to  a  judgment  thereon 
this  writ  of  error  is  prosecuted. 

Other  points  are  urged,  but  the  decisive  question  is  one  of 
jurisdiction.  By  the  bond  sued  on,  plaintiff  was  indemnified 
against  loss  of  the  property  named  in  the  detinue  summons, 
in  so  far  as  title  thereto  was  adjudged  to  be  in  him.  This  only 
did  it  clover,  as  appears  from  its  recitals  and  condition,  what- 
ever other  property  not  named  in  the  summons  in  fact  may 
have  been  seized  and  retained  in  that  proceeding.  The  scope 
of  the  obligation  of  the  bond  can  not  be  extended  beyond  its 
express  terms;  whereby,  so  far  as  the  present  suit  is  con- 
cerned, plaintiff  is  limited  to'  recovery,  if  to  any  he  is  entitled, 
of  the  cow.  The  title  to  the  remainder  of  the  property  named 
in  the  writ  in  detinue  was  by  the  justice  adjudicated  to  be  in 
Mrs.  Cox.  The  value  of  the  cow,  as  given  in  the  uncon- 
tradicted testimony  of  plaintiff  herein,  he  alone  testifying 
thereto,  was  $50.  Hence,  the  amount  in  controversy,  thus 
definitely  determined,  is  less  than  one  hundred  dollar?.  In 
such  case,  as  this  court  on  at  least  two  occasions  has  said,  the 
writ  of  error  will  be  dismissed,  although  plaintiff  by  his  sum- 
mons and  pleading  claims  a  sum  greater  than  the  jurisdic- 
tional amount.  Lawson  v.  Hersman,  67  W.  Va.  636;  Shelton 
v.  SJirader,  73  W.  Va.  237. 

And  it  will  be  so  ordered. 

Writ  of  error  dismissed. 


CHARLESTON. 

Gain  et  al.  v.  South  Penn  Oil  Co.  et  al. 

Submitted  September  14,  1915.     Decided  October  19,  1915. 

Mines  and  Minerals — Produciion  of  Oil  and  Gas — Draining  of  Adjoin- 
ing Lands, 

G,  owning  55  acres  of  land,  including  «11  minerals  therein,  by  deed 
conveyed  the  tract  to  C,  reserving  only  "one  half  of  all  the  oil  and 
gas  found  or  developed"  in  and  from  the  eastern  half  thereof. 
C^s  title,  by  judicial  sale,  passed  to  B,  who  executed  an  oil  and  gas 
lease,  containing  the  usual  terms  and  conditions,  to  an 'oil  company, 
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which  drilled  and  operated  thereunder  two  productive  oil  wells  near 
the  western  boundary  of  the  reservation.  The  lease,  in  legal  effect, 
limited  the  operations  of  the  lessee  to  the  portions  of  the  tract  lying 
outside  the  reservation.  But,  although  the  wells  so  drilled  and 
operated  may,  by  reason  of  their  proximity  to  the  division  line,  in 
fact  drain  oil  from  the  eastern  half,  such  operations,  in  the  absence 
of  special  circumstances  or  relations  between  the  parties,  afford  no 
basis  for  a  claim  to  a  share  in  or  an  accounting  for  the  oil  so  pro- 
duced, or  for  a  receivership  thereof. 

Appeal  from  Circuit  Court,  Doddridge  County. 
Suit  by  Peter  Gain  and  others  against  the  South  Penn  Oil 
Company  and  others.    From  decree  for  defendants,  plaintiffs 

Affirmed. 

G.  W,  Farr,  for  appellants. 

A,  B.  Fleming,  Charles  Powell  and  Eemble  WJiite,  for 
appellees. 

Lynch,  Judge: 

In  a  deed  conveying  to  Salathiel  Cutright  55  acres  of  land 
in  Doddridge  county,  Peter  Gain  and  wife  reserved  **one  half 
of  all  petroleum  or  oil  and  gas,  est.,  found  or  developed  on  the 
east  side  of  run  or  drean  running  from  the  S  to  N,  with  the 
meanderings  of  said  drean,  from  N  to  lands  of  Jimason  Hut- 
son  at  S  part  of  said  land'*.  Under  judicial  proceedings  to 
enforce  a  vendor's  lien  retained  in  the  deed,  Mary  Randolph 
became  the  owner  of  the  same  tract  subject  to  such  reserva- 
tion. On  May  3,  1898,  she  and  her  husband  leased  the  entire 
tract  to  the  South  Penn  Oil  Company  for  the  production  of 
oil  and  gas,  retaining  as  compensation  an  advance  quarterly 
payment  of  fourteen  dollars  for  delay  in  drilling  and  one 
eighth  of  the  oil  produced  from  the  land.  To  the  lessors  the 
oil  company  promptly  paid  the  delay  rental  until  April  1, 
1907,  the  date  of  the  completion  of  the  first  well  located  and 
drilled  on  the  leased  premises,  operations  therefor  having 
begun  in  December,  1906.  In  August,  1907,  the  lessee  located 
its  well  number  2  on  the  same  land,  and  completed  it  the 
ensuing  December.  In  both  wells  was  found  oil  in  paying 
quantities,  and  distributed  to  the  persons  thereto  entitled 
under  the  terms  of  the  lease. 
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Peter  Gain  and  his  wife  Harriet,  at  June  rules,  19Q8,  filed 
an  original  bill  in  the  circuit  court  of  Doddridge  county 
against  the  Randolphs,  the  South  Penn  Oil  Company  and  the 
Eureka  Pipe  Line  Company,  and,  at  January  rules,  1909,  an 
amended  bill  introducing  as  additional  defendants  grantees 
of  the  Randolphs  of  half  the  royalty  oil  reserved  by  them  in 
the  lease.  The  bills  contained  the  same  averments  and  prayer 
for  relief.  They  charged  fraud  in  the  procurement,  execution 
and  operation  of  the  lease  and  the  disposal  of  the  oil  produced 
from  the  two  wells,  and  prayed  cancellation  of  the  lease  in 
so  far  as  it  embraces^  the  part  of  the  land  east  of  the  drain,  an 
accounting,  the  appointment  of  a  receiver  for  the  wells,  and 
other  relief  general  and  special.  On  final  hearing,  upon  plead- 
ings and  proof,  the  suit  was  dismissed,  with  costs  against 
plaintiffs.    Hence  this  appeal. 

The  charge  of  fraud  is  directed  against  the  South  Penn 
Oil  Company  and  the  Randolphs.  As  to  other  defendants, 
there  is  no  such  imputation.  Plaintiffs  aver  that  the  purpose 
to  be  effected  by  the  parties  to  the  lease  was  to  defraud  them 
of  their  share  of  the  oil  contained  within  the  eastern  portion 
of  the  land,  in  the  record  denominated  the  ** reservation"; 
that,  in  derogation  of  their  rights  therein,  the  lease  granted 
the  lessee  the  right  to  operate  on  any  part  of  the  tract,  within 
or  without  the  reservation,  remove  the  oil  therefrom,  and 
divide  it  among  themselves.  The  lease  does  not,  indeed,  make 
or  purport  to  make  any  provision  for  compensation  to  plain- 
tiffs, or  in  any  way  refer  to  the  so-called  reservation. 

Although  the  recordation  of  the  deeds  to  Cutright  and 
Mrs,  Randolph  afforded  constructive  notice  to  the  oil  com- 
pany, they  say  they  h^d  no  actual  knowledge  of  any  rights 
reserved  to  plaintiffs  in  either  deed;  that  they  did  not  dis- 
cover such  reservation  until  they  caused  the  title  to  be  ex- 
amined preparatory  to  active  operations  on  the  land  leased; 
and  that  thereupon  they  prepared  and  requested  Peter  Gain 
to  execute  the  instrument  filed  as  exhibit  **  compromise  agree- 
ment'', noting  the  existence  of  the  outstanding  claim  as  to 
half  of  the  oil  and  gas  east  of  the  drain  as  described  in  the 
deed  to  Cutright,  defining  the  interests  of  the  several  claim- 
ants of  the  oil  productions  from  the  tract,  and  to  each  of  them 
apportioning  his  share  thereof  as  therein  determined,   the 
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share  or  interest  of  the  plaintiffs  so  fixed  being  one-sixteenth 
of  the  production  from  the  eastern  half  of  the  land  or  such 
part  of  it  as  lay  east  of  the  designated  drain.  This  paper 
Peter  Gain  declined  to  execute,  for  the  reason,  assigned  by 
him,  that  *'they  don't  offer  me  a  penny,  nor  they  don't  say 
they  will  ever  put  a  well  on  my  reserve,  and  I  said  I  had  been 
debarred  out  of  my  rights  up  there  for  ten  or  twelve  years, 
and  they  still  want  to".  Of  what  rights  he  had  been  ** de- 
barred'' he  does  not  disclose.  He  conveyed  to  Outright  all 
the  estate  he  had  in  the  land,  except  the  share  of  the  oil  re- 
served. He  then  had  no  valid  reason  for  refusing  to  join  in 
that  paper,  unless,  as  he  now  seems  to  pretend,  he  was  en- 
titled to  one  h*alf  of  the  oil  and  gas  produced  from  such  por- 
tion. But  on  that  claim  he  did  not  then  base  his  refusal 
to  join  in  execution  of  that  paper.  Nor  in  the  Outright  deed 
did  he  reserve  a  share  in  the  delay  rental.  Under  the  terms 
of  the  lease,  it  was  due  and  payable  to  his  grantees.  But 
Wilbur  Gain,  the  agent  entrusted  by  the  lessee  with  the  duty 
of  securing  the  due  execution  of  the  paper,  said  the  only 
excuse  given  by  Gain  was  that  he  would  not  sign  any  paper 
with  the  signatures  of  the  Randolphs  affixed  to  it. 

But,  whatever  may  have  induced  him  to  withhold  his  ap- 
proval, the  outstanding  and  controlling  fact  is  that  the  agree- 
ment was  prepared  and  presented  to  adjust  amicably  the  very 
questions  now  in  issue  in  this  controversy.  If  executed,  all 
matters  herein  involved  would  have  been  eliminated.  By  it 
the  lessors  and  lessee  conceded  plaintiffs  an  equal  share  of  the 
usual  oil  royalty  in  productions  obtained  from  the  land 
desis^nated  as  the  reservation.  Its  purpose  was  to  adjust  any 
misunderstanding  and  remove  any  friction  then  existing  be- 
tween the  hostile  claimants  of  the  oil  produced  from  any  part 
of  the  land.  Manifestly,  such  was  its  aim  and  effect.  The 
Randolphs  signed  and  acknowledged  it  for  that  purpose, 
thereby  completely  negativing  any  intention  on  their  part  to 
preserve  to  themselves  any  undue  advantage  secured  by  the 
lease  to  the  oil  company.  Or,  granting  an  original  design 
to  acquire  unlawfully  a  greater  share  than  was  justly  due, 
the  execution  of  the  paper  would  have  restored  the  parties  to 
their  former  status  in  respect  of  their  rights  in  such  pro- 
duction.   With  what  consistency,  then,  can  fraud  be  imputed 
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to  defendants?  Plaintiffs,  theretofore,  had  suffered  no  dam- 
age or  loss.  No  invasion  of  their  rights  had  occurred ;  no  oil 
removed  from  the  land ;  no  injury  done. 

Plaintiffs  further  charged  that,  in  violation  of  the  rights 
reserved  to  them,  defendants,  through  the  two  drilled  wells, 
fraudulently  have  drawn  from  the  reservation  oils  not  their 
own,  and  appropriated  the  proce.eds  thereof  in  contravention 
of  such  rights.  This  result  they  ascribe  to  the  well  locations, 
which  they  charged  were  either  on  the  reservation  or  near  its 
western  boundary,  wherefore  in  the  operation  thereof  their 
share  of  the  oils  necessarily  have  been  and  now  are  being  with- 
drawn and  utilized  by  defendants.  Upon  plaintiffs  devolved 
the  burden  of  proving  the  allegations  of  their  bills ;  and  hence, 
by  a  preponderance  of  the  evidence,  they  must  support  the 
charges  made  as  to  the  fact  and  purpose  of  the  well  locations. 
Any  doubt  arising  therefrom  must  be  resolved  in  favor  of  the 
decree  under  review. 

That  the  first  well,  in  the  record  denominated  '*  Randolph 
No.  1'',  was  not  located  east  of  the  drain  mentioned,  and  hence 
not  drilled  on  the  reservation,  though  near  its  boundary  line, 
the  proof  clearly  shows.  Peter  Gain  so  testified,  but  added 
that,  by  excavations  and  fills,  the  lessee  had  caused  the  channel 
of  the  drain  to  be  moved  eastward  from  its  former  location. 
Davis,  who  at  Gain's  request  surveyed  the  lands,  likewise 
testified,  except  as  to  the  changed  course  of  the  channel.  Of 
that  he  knew  nothing  save  from  appearances,  and  they  did 
not  convince  him.  Smith  said  that  well  was  east  of  the  drain, 
and  that  such  change  had  been  made.  But  testimony  given 
and  surveys  made  by  civil  engineers,  including  Davis,  showed 
conclusively  that  well  number  1  was  five  to  twenty-seven  feet 
west  of  the  drain,  Davis  placing  the  distance  at  five  feet  from 
the  channel  contended  for  by  plaintiffs.  But  the  claim  that 
defendants  changed  the  course  of  the  water  flow  at  that  point 
was  not  sufficiently  supported  by  proof. 

The  second  well,  known  as  **  Randolph  No.  2'',  was  drilled 

near  the  Hutson  line  on  the  south,  and,  though  as  to  its 

location  relative  to  the  drain  mentioned  the  evidence  was  not 

wholly  free  from  doubt,  it  sufficiently  preponderated  against 

plaintiffs'    pretensions.      Approximately    half    the    distance 

northward,  the  Randolph  farm  is  steep,  and  broken  eastward 
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and  westward  by  ridges  and  corresponding  depressions  or 
guUeys  of  different  elevations  and  depths,  and  in  relation  to 
each  other  approaching  downward  towards  the  lower  levels, 
and  in  wet  seasons  emptying  the  water  collected  by  drainage 
into  a  definitely  defined  conduit  and  thence  into  the  Smith 
lands  on  the  north.  This  situation  or  condition  the  contour 
map  filed  by  Drake  made  obvious.  But  no  positive  or  con- 
vincing proof  established  or  tended  to  establish,  any  definite 
or  common  source  of  drainage  from  that  portion  of  the  prem- 
ises. The  diverse  conclusions  of  the  civil  engineers  who  sur- 
veyed the  land  at  the  instance  of  each  of  the  parties  empha- 
sized this  fact.  They  found  springs  at  the  head  of  some  of 
the  ravines  examined  by  them  on  opposite  > sides  of  a  north 
and  south  line  through  the  land,  and  swamp  grass  therein 
indicating  moisture,  whence  they  concluded  the  location  of 
the  drain  mentioned  as  one  of  the  boundaries  of  the  reserva- 
tion was  as  fixed  by  them.  In  view  of  the  claim  asserted  by 
plaintiffs  as  to  their  right  to  share  in  the  productions  from 
the  portion  of  the  land  east  of  the  drain,  and  their  refusal  to 
execute  the  compromise  agreement,  the  oil  company  located 
both  wells,  and  to  Shira,  its  field  superintendent,  gave  ex- 
plicit directions  that  each  well  '*must  be  located  west  of  the 
drain''.  E.  C.  Tabler,  the  company's  civil  engineer,  measured 
on  the  ground  the  distance  designated  on  the  location  plat 
furnished  by  the  company,  and,  pursuant  to  such  instructions, 
he  and  Shira  made  a  careful  examination  of  the  leased  prem- 
ises, the  general  course  of  the  stream  referred  to  if  such  it 
may  be  called,  and  the  surrounding  circumstances  and  condi- 
tions, whence  they  agreed  in  saying  that  well  number  2  was 
located  and  drilled  pursuant  to  the  express  mandate  of  that 
company.  Tabler  further  added  that  there  was  no  drain  west 
of  the  well.  Charles  Drake  corroborated  their  statement  as 
to  the  relative  positions  of  the  well  and  drain.  Lee  Taylor, 
who  at  the  request  of  Peter  Gain  accompanied  J.  M.  Martin, 
a  civil  engineer  employed  by  Gain  to  ascertain  and  by  a 
survey  to  determine  the  general  course  of  the  drain,  as  a 
witness  for  defendants  said:  ''Taking  the  general  direction 
of  that,  as  it  actually  is,  number  2  would  be  on  the  west  side 
of  this  drain ' '.  J.  H.  Riley  and  R.  G.  Foutty  corroborated  the 
other  witnesses  mentioned. 
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Opposed  to  this  testimony  was  that  of  Peter  Gain,  who  said 
he  ''claims"  that  well  is  east  of  the  drain;  of  E.  E.  Smith, 
the  owner  of  the  land  adjoining  on  the  north,  that  he  thought 
**It  laid  east  of  the  drain";  and  of  E.  G.  Davis,  who,  as  he 
virtually  admits,  surveyed  only  as  directed  by  Gain,  that  ''as 
he  saw  it"  that  well  is  east  of  the  drain.  The  testimony  in- 
troduced by  plaintiffs  to  support  their  contention  was  in- 
sufficient to  overcome  the  positive  and  unequivocal  evidence 
offered  by  the  oil  company  to  show  compliance  with  its  ex- 
plicit direction  to  avoid  locating  wells  on  the  reservation. 

But  plaihtiffs  further  impute  to  defendants  the  perpetra- 
tion of  a  fraud  by  withdrawing  oil  from  the  reservation 
through  the  wells  drilled  near  the  drain.  This  accusation, 
however,  ignored  the  right,  conferred  by  the  lease  upon  the 
oil  company,  to  exercise  its  own  judgment  in  the  selection  oi 
sites  for  its  productive  operations,  so  long  as  it  refrained  from 
an  actual  entry  on  the  reservation.  Of  course,  the  defendant 
oil  company  did  not,  nor  does  it  now,  assert  any  right  to 
enter  on  any  part  of  the  premises  wherein  plaintiffs  have  an 
interest,  and  denied  it  had  so  entered  in  derogation  of  their 
rights  and  interests  in  the  oil  reserved.  On  these,  indeed,  it 
lawfully  could  not  encroach.  The  mere  execution  of  such  in- 
strument raised  no  inference  of  a  fraudulent  intent,  and 
justified  no  implication  of  a  purpose  to  wrong  plaintiffs ;  and 
if  it  be  true,  as  plaintiffs  contend,  that  part  of  the  oil  pro- 
duced came  from  the  reservation,  that  fact  alone  formed  no 
basis  for  an  accounting  or  for  a  receivership  for  the  two  wells. 
The  oil  company  owed  them  no  duty  legal  or  contractual.  It 
sought,  but  failed,  to  secure  a  contract  permitting  entry  on 
the  reservation  and  removal  therefrom  of  the  oil  therein  con- 
tained and  providing  for  an  equitable  distribution  of  it. 
Without  such  agreement,  the  operations  of  the  lessee  neces- 
sarily were  limited  to  the  western  half  of  the  lands  leased. 
On  this  part  it  did  successfully  explore.  On  what  principle 
plaintiffs  base  their  right  to  the  relief  prayed  they  have  not 
definitely  pointed  out.  They  contend,  it  is  true,  for  a  share 
of  the  productions  secured  by  the  defendants  from  the  two 
wells  drilled.  But  such  productions  lawfully  were  obtained. 
As  heretofore  observed,  the  lessee  had  the  right  to  enter  on 
any  portion  of  the  land  west  of  the  drain,  and,  hence,  so  near 
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the  division  line  as  to  drain  oil  from  land  east  or  west  of  it, 
without  liability  to  plaintiffs.  Barnard  v.  Oas  Co.,  216  Pa. 
362 ;  Kelly  v.  OU  Co.,  57  Ohio  317 ;  Broum  v.  SpiUman,  155 
U.  S.  665.  These  cases  involved  the  rights  of  the  owners  of 
adjoining  lands,  it  is  true ;  but  in  what  respect  does  that  fact 
alter  the  rule  of  law  laid  down  by  them  1  No  reasonable  dif - 
ference  in  the  application  of  the  legal  principle  is  perceived. 
The  mere  community  ownership  does  not  differentiate  tie 
cases.  Plaintiffs  complained  that  the  Randolphs  leased  the 
entire  tract,  implying  that  lawfully  they  could  have  leased 
part  of  it.  Had  they  confined  the  lessee's  operations  for  oil 
to  such  part,  or  leased  it  only,  the  oil  company  could  have 
selected  the  sites  for  its  operations  and  accomplished  the  same 
result.  On  what  theory,  then,  can  plaintiffs  justify  their 
prayer  for  relief  in  the  one  case  and  not  in  the  other  T  The 
result  of  the  operations  would  be  the  same  in  each  instance; 
and  we  think  the  mere  difference  in  the  situation  is  im- 
material and  unimportant.  In  either  case  the  rights  of  the 
lessee  would  be  the  same.  Hence,  the  decree  correctly  denied 
relief  by  an  accounting. 

Nor  did  plaintiffs*  right  to  a  receivership  stand  on  a  more 
substantial  basis.  This  case  did  not  present  a  situation  similar 
to  that  in  Fuel  Co.  v.  Burdett,  72  W.  Va.  803,  wherein  a 
receiver  was  appointed.  There  the  lessees  conducted  their 
operations  on  tracts  between  which  lay  another  tract,  separate 
interests  in  which  they  held  under  lease,  but  could  not  or  in- 
tentionally would  not  agree  on  the  mode  or  manner  of  con- 
ducting operations  thereon ;  hence  the  necessity  of  a  receiver- 
ship in  order  to  prevent  exhaustion  by  the  drainage  of  the 
oil  estate  therein  to  the  manifest  injury  and  prejudice  of  the 
owners  of  the  land.  No  such  condition  or  situation  was  pre- 
sented here ;  and  plaintiffs  have  shown  no  right  to  that  relief 
and  no  authority  for  it. 

Other  questions  discussed  by  counsel  were  not  determined 
by  the  circuit  court,  doubtless  because  not  deemed  essential 
to  a  decision  on  the  merits.  On  them  the  decree  is  not  based. 
Nor  do  we  now  deem  any  reference  thereto  necessary. 

Finding  no  error,  we  afiSrm  the  decree  of  the  lower  court. 

Affirmed. 
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CHARLESTON. 

CL.VRESBURG  NORTHERN  RaII*ROAD  CO.  V.  MORRIS,  SHERIFF. 

Submitted  September  14,  1915.     Decided  October  19,  1915. 

L    Taxation — Assessment  of  BaUroad  Property — Beoorded  Transfer  of 
Land. 

A  county  assessor  has  no  authority  to  Assess  any  part  of  a  publie 
railroad  company's  right  of  way,  not  so  far  completed  as  to  be  fit 
for  use,  unless  and  until  the  land  acquired  therefor  has  been  trans- 
ferred to  it  from  the  former  owner  on  the  land  books;  and  such 
assessment  by  him  is  unlawful  and  void.    (p.  778). 

2.    Same — Unlawful  Assessment — Colleelvm — Injwiation. 

At  the  suit  of  the  owner,  equity  will  enjoin  the  collection  of  a  tax 
extended  upon  such  unlawful  assessment,    (p.  778). 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  the  Clarksburg  Northern  Railroad  Company  against 
L.  H.  Morris,  Sheriff,  etc.  From  decree  for  plaintiff,  defend- 
ant ^appeals. 

Affirmed. 

Fred  0.  Blue,  John  T.  Simms,  and  Boreman  &  Carter,  0.  B. 
Conaway,  and  George  L.  Rose,  for  appellant. 

Underwood  &  Moore,  for  appellee. 

Williams,  Judge: 

Plaintiff  was  chartered  under  the  laws  of  West  Virginia, 
in  1911,  for  the  purpose  of  building  and  operating  a  railroad, 
from  the  city  of  New  Martinsville,  through  Wetzel  and  Tyler 
counties,  to  Middlebourne  in  the  last  named  county,  and 
thence,  by  the  most  practical  route,  to  the  city  of  Clarksburg. 
In  the  year  1913  the  assessor  of  Tyler  county  entered  upon 
•the  land  books  its  right  of  way  and  the  improvements  thereon, 
situate  in  two  of  the  magisterial  districts  of  said  county,  and 
valued  the  same,  for  taxation,  at  $80,000  in  one  district,  and 
$1,000  in  the  other,  and  extended  the  taxes  thereon.  The 
railroad  had  been  graded  on  the  right  of  way  im  question,  but 
had  not  been  so  far  completed  as  to  be  fit  for  use,  and  was  not 
assessed  by  the  board  of  public  works  for  the  year  1913.  The 
taxes   against   plaintiff   in   the   two    districts   amounted   to 
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$982.13.  It  refused  to  pay  them,  and  the  sheriflE  of  Tyler 
county  levied  upon,  and  was  proceeding  to  sell,  its  locomotive 
engine  and  car ;  whereupon  it  brought  this  suit  to  enjoin  him. 
The  sheriff  appeared,  demurred  to  the  bill  and  resisted  the 
application  for  injunction,  and  the  court  overruled  the  de- 
murrer and  awarded  a  temporary  injunction.  He  later 
tendered  his  answer  and  certain  aflBdavits,  and  moved  for  a 
dissolution  of  the  injunction;  plaintiff  likewise  tendered 
affidavits,  and  resisted  the  motion.  Considering  the  motion 
upon  the  bill  and  answer  and  affidavits,  all  of  which  were 
permitted  to  be  filed,  the  court  overruled  it,  but  did  not  make 
final  disposition  of  the  case.  From  that  decree,  made  at  a, 
special  term  on  the  10th  of  August,  1914,  defendant  has  ap- 
pealed. 

Counsel  for  appellant  insist  that  plaintiff  can  not  now  be 
heard  to  complain,  even  if  the  assessment  was  improper,  be- 
cause it  did  not  appear  before  the  board  of  equalization  and 
review  of  Tyler  county,  and  ask  to  have  the  erroneous  assess- 
ment, if  such  it  be,  corrected.  This,  they  claim,  is  the  remedy 
provided  by  statute,  full,  adequate  and  complete;  and,  fail- 
ing to  avail  itself  of  it,  plaintiff's  present  complaint  can  not 
be  entertained.  In  support  of  this  proposition  counsel  cite, 
in  brief,  seqtions  129,  130  and  131  of  chapter  29,  Code  1913, 
and  the  decisions  of  this  court  in  Island  Creek  Fuel  Co.  v. 
HarsJiharger,  73  W.  Va.  397,  80  S.  E.  504;  and  W.  Va.  Nat'L 
Bank  v.  Spencer,  71  W.  Va.  678.  We  do  not  think  the 
statutes  and  decisions  cited  apply  to  a  case  like  the  one  before 
us.  They  relate  to  the  remedy  for  correcting  errors  and 
omissions  in  the  assessment  and  valuation  of  property  which 
the  local  assessor  is  authorized  to  assess,  and  not  to  assess- 
ments made  by  him  without  authority  of  law. 

It  is  admitted  that  only  the  board  of  public  works  is 
authorized  by  law  to  assess  the  property  of  public  service 
corporations,  used  by  them  in  the  service  of  the  public.  But 
it  is  claimed  that  it  is  the  duty  of  the  local  assessor  to  assess 
a  railroad  company's  right  of  way,  owned  by  it  at  the  begin- 
ning of  an  assessment  year,  and  on  which  its  road  has  not 
been  so  far  completed  as  to  be  fit  for  use.  Suth  authority  is 
claimed  to  be  derived  from  the  proper  interpretation  of  var- 
ious sections  of  chapter  29,  Code  1913,  relating  to  assessmenta 
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of  property,  considered  in  connection  with  Sec.  1,  Art.  IX  of 
the  Constitution,  requiring  all  property  to  be  taxed,  except 
property  used  for  certain  purposes  therein  named,  which  the 
legislature  may  exempt  from  taxation  by  law.  The  property 
of  a  railroad  company  is  not  of  the  class  which  can  become 
exempt  from  taxation. 

It  must  be  admitted  that  all  taxable  property  must  be 
assessed  either  by  the  local  assessor  or  by  the  board  of  public 
works,  because  there  is  no  other  officer  or  body  authorized  to 
assess  property  for  general  taxation.  Property  not  assess- 
able by  the  board  of  public  works  must,  necessarily,  then  be 
assessed  by  the  local  assessor. 

Sec.  9e3,  Ch.  29,  Code  1913,  relating  to  the  valuation  of  the 
property  of  public  service  corporations,  by  the  board  of  public 
works,  contains  the  following  provision:  *' Nothing  in  this 
chapter  contained  shall  be  construed  to  require  the  assess- 
ment of  any  part  of  the  railroad,  telegraph,  telephone  or  pipe 
line  until  such  part  is  so  far  completed  as  to  be  fit  for  use.*' 
To  interpret  this  as  meaning  that  such  property  should  not 
be  taxed  at  all,  and  therefore  not  to  be  assessed  by  the  board 
or  by  the  local  assessor,  until  so  far  completed  as  to  be  fit  for 
use,  would  make  it  repugnant  to  the  Constitution  which  re- 
quires all  property  to  be  taxed,  except  property  which  the 
legislature  is  expressly  authorized  to  exempt  from  taxation. 
C,  &  0.  li.  R.  Co.  V.  Miller,  Auditor,  19  W.  Va.  408.  The 
provision  must,  therefore,  be  interpreted  simply  as  a  limita- 
tion upon  the  power  of  the  board  of  public  works  to  assess 
such  property.  It  then,  necessarily,  becomes  the  duty  of  the 
local  assessor  to  assess  it.  But  he  must  do  so  in  the  manner 
provided  by  law.  That  property,  acquired  by  a  railroad  com- 
pany for  its  right  of  way,  may  be  assessed  by  the  local 
assessor  is  further  indicated  by  Sec.  58,  Ch.  29,  which  pro- 
vides the  method  by  which  a  land  owner  may  avoid  the  pay- 
ment of  taxes  on  so  much  of  his  land  as  has  been  acquired, 
either  by  purchase  or  condemnation,  for  a  railroad.  He  may 
have  the  number  of  acres  so  taken  deducted  from  his  land, 
and  the  statute  says,  '*the  amount  so  deducted  shall  be  trans- 
ferred and  charged  to  the  railroad  company  until  such  time 
as  the  railroad  is  constructed  and  assessed  by  the  board  of 
public  works  under  the  provisions  of  this  chapter,  and  when 
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the  said  railroad  is  so  assessed  by  the  board  of  public  works, 
the  land  occupied  by  its  right-of-way  and  assessed  to  it  under 
the  provisions  of  this  section  shall  be  stricken  from  the  land 
books,  and  be  no  longer  assessed  under  this  section." 

The  assessment  here  does  not  show  how  many  acres  the 
right  of  way  contains ;  it  is  assessed  as  '  *  Clarksburg  Northern 
R.  R.  Co.  Right  of  Way  &  Improvements  thereon,  $80,000." 
It  does  not  appear  that  any  part  of  the  right  of  way,  so 
assessed,  had  been  deducted  from  the  lands  of  the  previous 
owners.  Most  of  the  deeds  and  contracts  for  the  right  of  way, 
bear  date  sometime  after  the  1st  of  April,  1913,  the  beginning 
of  the  assessment  year.  Many  of  them  bear  date  in  the  year 
1914;  none  of  them  Were  admitted  to  record  prior  to  August 
19,  1913,  and  many- of  them  were  not  recorded  until  January, 
1914,  and  a  few  of  them  as  late  as  June,  1914.  Presumably, 
therefore,  all  of  the  lands  had  been  assessed,  for  the  year 
1913,  to  the  original  owners.  They  were  not  transferred  on 
the  land  books,  and  there  is  no  evidence  that  they  were  not 
so  assessed,  and  the  taxes  paid  thereon  by  the  previous  owners. 
Hence,  they  were  not  assessable  to  the  railroad  company  for 
that  year.  Neither  the  assessor  nor  the  board  of  equalization 
and  review,  had  authority  to  charge  the  lands  to  the  railroad 
company,  simply  by  the  designation  of  a  raUroad  right  qf 
way,  or  in  any  other  way,  until  the  land  had  been  transferred 
from  the  former  owner  to  the  railroad  company,  on  the  land 
books  of  the  county.  Sec.  58,  above  quoted  from,  provides 
the  only  manner  in  which  such  reduction  can  be  made.  That 
provision  of  the  section  reads  as  follows:  **The  reduction, 
provided  for  in  this  section,  shall  be  made  only  by  the  county 
court  of  the  county  wherein  such  land  is  assessed  at  the  time 
the  reduction  is  applied  for,  after  ten  days'  notice  in  writing 
to  the  prosecuting  attorney  of  such  county  and  upon  satis- 
factory proof  of  the  number  of  acres  in  any  such  public  road 
or  railroad,  and  of  the  number  of  acres  in  the  whole  tract  or 
tracts  of  land  from  which  the  deduction  is  desired  to  be  made. 
If  the  reduction  is  made  on  account  of  land  taken  for  a  pub- 
lic road,  such  reduction  shall  continue  only  so  long  as  the 
land  is  used  as  a  public  highway,  after  which  time  the  ofBcer, 
whose  duty  it  is  to  make  out  the  land  book,  shall  increase 

the  quantity  of  land  in  the  tract  by  adding  to  it  the  number 
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of  acres  included  in  that  part  of  the  public  road  running 
through  said  land,  with  the  proper  value  thereof,  which  has 
ceased  to  be  used  as  such  public  road.  Any  order  made  by 
the  county  court  upon  such  application  shall  direct  such 
officer  to  correct  the  land  books  according  to  the  facts 
established  by  such  order."  No  application  appears  to  have 
been  made  by  the  former  owners  to  have  their  respective  lands 
reduced  on  account  of  land  acquired  by  the  railroad  company 
for  right  of  way,  hence  it  follows  that  the  assessment  of  the 
railroad  company  was  without  warrant  in  law  and  was,  there- 
fore, void ;  and,  if  allowed  to  stand,  it  would  be  double  taxa- 
tion. 

It  is  insisted  that  appellee's  only  remedy  was  by  appear- 
ance before  and  complaint  to  the  board  of  equalization  and 
review,  and  that,  having  failed  to  apply  to  it  in  the  time 
allowed,  it  can  not  maintain  this  suit;  and  certain  cases, 
recently  decided  by  this  court,  are  cited  to  sustain  that 
proposition.  But  this  case  differs  materially  from  those  cited. 
They  involved  assessments  which  the  assessor  had  the  right  to 
make,  and  which  it  might  reasonably  be  expected  he  would 
make;  whereas,  in  the  present  case,  he  had  no  authority  to 
make  the  assessment  until  the  land  was  transferred  to  the 
railroad  company,  on  the  land  books,  and  the  quantity  ascer- 
tained and  deducted,  from  the  lands  of  the  previous  owper ; 
and  there  was  no  reason  to  suspect  that  such  unauthorized 
assessment  would  be  made.  In  the  Harshharger  Case,  supra, 
the  assessment  was  of  coal  barges  used  on  the  Ohio  River,  by 
the  Island  Creek  Fuel  Company,  for  the  transportation  of  its 
coal.  Its  principal  place  of  business  was  in  Logan  county, 
making  the  barges  assessable,  under  the  statute,  in  that  county 
instead  of  Cabell  county,  where  the  barges  were.  They  had 
been  erroneously  assessed  in  the  latter  county,  together  with 
other  property  owned  by  the  company  in  that  county,  and 
properly  assessable  therein.  The  court  held  that,  not  having 
appeared  before  the  board  of  equalization  and  review  of 
Cabell  county,  to  have  the  error  corrected,  the  owner  could 
not  thereafter  be  heard  to  complain,  unless  on  account  of 
fraud  or  some  adventitious  circumstance  preventing  its  ap- 
pearance, which  was  not  averred.  The  Spencer  suit,  supra, 
was  brought  to  enjoin  the  collection  of  taxes  assessed  on  bank 
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stock,  on  the  ground  that  the  stockholders  had  not  been 
allowed  to  deduct  their  debts  from  the  assessed  value  of  the 
stock,  resulting  in  an  alleged  erroneous  increase  of  their  taxes. 
Complainants  had,  however,  previously  sought  relief  in  the 
manner  then  provided  by  statute,  and  failed.  The  court  held 
that  they  had  exhausted  their  remedy,  and  were  bound  by 
the  former  adjudication. 

But  the  case  under  review  involves  more  than  a  simple 
error,  mistake  or  omission  in  the  assessment  of  property, 
which  the  board  of  equalization  and  review  could  correct;  it 
is  an  assessment  made  without  authority.  The  local  assessor 
having  no  authority  in  law  to  assess  the  right  of  way,  until 
the  land  was  transferred  to  the  railroad  company,  it  was 
under  no  duty  to  appear  before  the  board  of  equalization  and 
review  of  Tyler  county  to  have  its  property  released  from  the 
unlawful  assessment;  and  that  board  itself  had  no  more 
authority  to  assess  it  than  the  assessor  had. 

Ordinarily,  equity  will  not  interfere  by  injunction  with  the 
taxing  power  of  a  state,  but  where,  as  in  this  case,  the  assess- 
ment is  wholly  void,  and  the  public  revenue  is  affected  by  the 
proceeding  only  to  the  extent  of  the  illegal  tax,  equity  does 
not  hesitate  to  enjoin  its  collection.  Here  the  revenues  of 
Tyler  county,  and  the  two  magisterial  districts  therein 
through  w^hich  the  railroad  runs,  are  affected  only  to  the 
extent  of  the  taxes  unlawfully  assessed  against  plaintiff's 
property,  and  we  perceive  no  reason  why  their  collection 
should  not  be  enjoined.  Remedy  by  injunction,  in  such  case, 
is  sustained  by  the  following  authorities :  Ch)*istie  v.  Maiden, 
23  W.  Va.  667 ;  Crim  v.  Phaippi,  38  W.  Va.  122 ;  1  High  on 
Injunction,  Sees.  485,  490  and  502;  and  2  Cooley  on  Taxa- 
tion, (3rd  ed.),  1423. 

The  decree  is  affirmed,  and  the  cause  remanded. 

Affirmed, 
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CHARLESTON. 

State  v.  Flanagan. 
Submitted  September  14,  1915.     Decided  October  19,  1915. 

1.  Assault  and  Batteey — Expelling  Trespasser — Vnrea&ondble  Force. 

A  proprietor  may  order  a  trespasser  off  his  premises  and,  if  he 
refuses  to  go,  may  use  such  reasonable  force  as  may  be  necessary  to 
expel  him.  But  if  he  exceeds  the  bounds  of  reasonable  forc«  he  is 
guilty  of  an  assault,     (p.  786). 

2.  Same — Elements  of  Offense — Ejection  of  Intruder, 

The  right  to  eject  an  intruder  is  not  limited  to  one's  dwelling 
house,  but  applies  to  any  property  of  which  he  has  lawful  possession, 
(p.  787). 

Error  to  Circuit  Court,  Doddridge  County. 
Walter  N.  Flanagan  was  convicted  of  assault  and  battery, 
and  brings  error. 

Reversed  and  remanded, 

M,  K,  Dntif  and  R.  S,  Blair,  for  plaintiff  in  error. 

A,  A,  Lilly,  Attorney  General,  and  John  B,  Morrison  and 
J,  E,  Brown,  Assistant  Attorneys  General,  for  the  State. 

Williams,  Judge: 

Defendant  was  indicted  for  a  felonious  assault  upon  Syl- 
vester B.  Waldo  and  was  found  guilty  of  simple  assault  and 
battery,  fined  $100  and  sentenced  to  thirty  days  in  jail;  and 
he  brings  error. 

Hearing  some  shots  fired  in  his  woodland  and  suspecting 
that  someone  was  hunting  on  his  land,  defendant  called  his 
nephew,  Frank  Flanagan,  a  boy  fourteen  years  of  age,  and 
they  went  into  the  woods  in  search  of  the  trespasser.  Defend- 
ant went  by  one  route  and  sent  the  boy  by  another.  Presently 
defendant  came  in  sight  of  the  prosecuting  witness,  Waldo, 
who  was  carrying  a  gun.  When  he  came  within  about  twenty 
yards  of  W^aldo,  according  to  his  own  testimony,  he  called  to 
him  and  asked  him  who  had  given  him  permission  to  hunt 
there,  and  Waldo  replied,  **I  didn't  know  you  didn't  want 
me  to  hunt  in  here."  A  quarrel  ensued,  and  defendant  says 
Waldo  cursed  him,  called  him  a  liar,  and  grabbed  his  gun  by 
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the  muzzle  and  walked  up  to  tim ;  that  he  then  called  to  his 
nephew  to  come  there,  and  when  the  boy  came,  he  said  to 
Waldo,  '*Now,  you  get  out  of  here,"  and  that  Waldo  ''swore 
he  would  not  get  out  until  he  got  damned  good  ready;"  that 
he  then  put  his  hand  against  Waldo  who  grabbed  the  gun 
with  both  hands  and  shoved  it  up  in  his  face;  that  he  like- 
wise took  hold  of  the  gun  with  both  hands  and  a  tussle  en- 
sued between  them,  he  trying  to  wrest  the  gun  from  Waldo, 
and  Waldo  using  all  his  force  to  retain  possession  of  it; 
that  in  the  scuffle  over  the  gun  Waldo  cocked  it  and  was  try- 
ing to  point  it  toward  his  stomach  and  he  called  the  boy  to 
get  a  club  and  hit  him  over  the  head,  and  that  Waldo  told  the 
boy  not  to  do  that.  Continuing,  defendant  says :  * '  Some  how 
I  throwed  the  gun  up  and  I  struck  him  by  the  side  of  the 
head  with  my  fist  and  knocked  him  back  probably  ten  feet 
and  he  fell  down  and  he  was  kind  of  kicking  as  I  rushed  up 
to  him  and  he  throwed  the  gun  right  over  towards  me  and  I 
told  the  boy  to  hit  him,  and  the  boy  hit  him  across  the  fore- 
head and  kind  of  knocked  him  back,  and  he  was  raising  with 
the  gun  again  and  I  got  the  club  and  hit  him  over  the  arms 
or  over  the  head,  I  don't  know  which,  and  in  the  tussle  I  got 
hold  of  the  gun,  dropped  my  club  and  got  him  down  and  I 
pulled  the  gun  oflf,  and  he  said,  'My  God,  boys,  don't  kill  me, 
I  will  get  out, '  and  I  jerked  the  gun  from  him  and  he  got  up 
and  said,  'Which  way  do  you  want  me  to  go,'  and  I  told  him 
'The  quickest  way  you  can  get  out  of  here.'  He  said,  'Give 
me  the  gun  and  I  will  go,'  and  I  said  'No,  I  will  take  car6  of 
the  gun,'  and  he  started  oflf,  and  I  grabbed  up  the  club  in 
my  left  hand  and  had  the  gun  in  my  right  hand,  and  I  told 
him  to  go,  and  he  went  out  the  way  he  said  he  came  in." 

The  boy,  Frank  Flanagan,  corroborates  his  uncle's  state- 
ments. He  says  defendant  put  his  hand  on  Waldo 's  shoulders 
and  told  him  to  go  out;  that  Waldo  said  he  was  not  going 
until  he  got  ready,  and  turned  around  as  if  to  hit  his  uncle 
with  the  gun,  and  his  uncle  grabbed  it ;  that  each  was  trying 
to  get  it  out  of  the  other  hands,  and  in  the  scuflSe  his  uncle 
struck  Waldo  on  the  head  and  knocked  him  down ;  that  when 
he  started  to  get  up  he  (witness)  hit  him  across  the  fore- 
head with  a  stick ;  that  he  tried  to  get  up  again  and  his  uncle 
grabbed  the  stick  out  of  his  hand  and  hit  him  again. 
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Defendant's  evidence,  on  the  material  points,  conflicts  with 
that  of  the  prosecuting  witness,  who  says  he  was  not  hunting 
on  defendant's  land  but  was  passing  through  on  a  near  way 
home,  and  was  approached  by  defendant  and  his  nephew,  one 
on  each  side  of  him ;  that  he  told  defendant  he  would  get  off 
his  land  that  he  did  not  know  he  objected  to  his  passing  over 
it,  but  that  defendant  would  not  permit  him  to  go;  that  he 
sprang  at  him  and  grabbed  his  gun,  and  he  then  took  hold  of 
it  with  both  hands  and  tried  to  keep  him  from  taking  it  away 
from  him ;  that  in  the  scuffle  over  the  giin  defendant  fired  the 
load  out  of  it,  and  then  called  the  boy  to  hit  him;  that  he 
was  struck  and  knocked  down;  that  he  had  made  no  attempt 
or  threat  to  use  his  gun  on  defendant ;  that  when  he  was  struck 
he  was  knocked  down  and  became  unconscious ;  that  when  he 
regained  consciousness  defendant  was  standing  over  him  with 
a  club,  and  he  heard  the  boy  say,  **For  God  sake  don't  kill 
him,"  and  that  he  was  struck  several  times  with  the  club 
while  he  was  down.  That  he  was  badly  cut  about  the  head 
and  arms,  is  proven  by  the  testimony  of  both  himself  and 
the  doctor  who  dressed  his  wounds,  and  is  not  denied. 

Defendant's  counsel  do  not  contend  that  the  verdict  is  not 
supported  by  the  evidence,  but  they  complain  of  the  action  of 
the  court  in  giving  certain  instructions  on  behalf  of  the 
state  and  refusing  to  give  certain  others  asked  for  by  de- 
fendant. The  giving  of  the  state's  No.  1  is  assigned  as  error. 
It  reads  as  follows: 

* '  There  is  no  law  to  justify  the  proposition  that  a  man  may 
be  the  assailant,  the  aggressor,  and  bring  on  a  fight,  and  then 
claim  exemption  from  the  consequences  thereof,  on  the 
ground  of  self-defense ;  he  cannot  so  act  and  then  shield  him- 
self on  the  assumption  that  he  was  defending  himself.  And 
you  are  instructed  that  if  you  believe  from  all  of  the  evi- 
dence beyond  a  reasonable  doubt  the  defendant  hci*ein  was  the 
aggressor,  that  he  provoked  the  diflficulty,  and  made  the  assault 
testified  to  in  this  case,  that  before  he  can  avail  himself  of 
self  defense  it  must  appear  that  he  withdrew  from  the  assault 
in  good  faith  and  clearly  announced  a  desire  for  peace.  And 
you  are  instructed  that  the  burden  of  showing  that  he  did 
retreat  and  announce  a  desire  for  peace  after  the  trouble 
began,  he  must  prove  such  defense  by  a  preponderance  of  the 
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evidence.  And  that  the  jury  should  consider  all  of  the  evi- 
dence introduced  by  the  state  and  the  defendant-  in  ascertain- 
ing whether  there  is  such  preponderance.'' 

It  is  admitted  that  this  instruction  correctly  states  the  law, 
but  counsel  insist  that  it  is  not  applicable  to  the  facts,  and 
is  confusing  and  misleading.  If  the  testimony  of  the  prosecut- 
ing witness  is  true,  it  proves  that  he  did  not  refuse  to  go  oflf 
defendant's  land  but  that  he  was  willing  to  go,  and  was  pre- 
vented by  defendant,  who  assaulted  him  and  wounded  him 
without  cause.  A  trespasser,  who  is  willing  to  depart  peace- 
ably, is  not  denied  the  right  of  self  defense  when  unlawfully 
assaulted  by  the  proprietor  of  the  premises.  If  the  prosecut- 
ing witness'  testimony  is  true,  defendant's  assault  upon  him 
was  unlawful.  The  instruction  is  framed  on  his  theory  of  the 
case  and  properly  states  the  law. 

The  state's  no.  3,  complained  of,  is  as  follows: 

**A  land  owner  may  order  a  mere  trespasser  walking  across 
his  land  oflf,  and,  if  he  refuse  to  go,  he  must  resort  to  his  legal 
remedy  to  expel  him,  and  he  has  no  right  to  commit  a  breach 
of  the  peace  in  trying  to  expell  him.  And  if  he  assault  the 
trespasser  the  latter  may  defend  himself  so  far  as  is  necessary 
to  prevent  bodily  harm.  And  you  are  instructed  that  tres- 
pass against  property  of  another,  not  his  dwelling  house,  is 
not  suflScient  provocation  to  warrant  the  owner  in  using  a 
deadly  weapon  in  its  defense." 

The  first  part  of  this  instruction  misstates  the  law.  A 
proprietor  may  order  a  trespasser  oflf  his  land,  and  if  he  re- 
fuses to  go  he  may  use  such  force,  and  only  such  force,  as 
is  reasonably  necessary  to  expel  him.  If  he  exceeds  this  he 
becomes  a  wrong  doer  himself.  The  law  gives  him  no  right 
to  punish  the  trespasser,  and  if  he  strike  and  wound  him 
when  it  is  not  necessary  to  do  so  in  order  to  expel  him  from 
the  premises,  or  to  protect  himself  against  bodily  harm  from 
the  trespasser,  he  does  an  unlawful  act. 

'*If  one  intrudes  himself  upon  premises  where  he  has  no 
right  to  be,  then  the  owner  may  order  him  away;  and,  if  he 
refuses  to  go,  then  he  may  use  such  force  as  may  be  reason- 
ably necessary  to  expel  the  intruder."  Canfield  v.  Chicago 
&c,  Ry,  Co,,  59  Mo.  App.  354.  To  the  same  eflfect  are  the 
following  decisions :    The  State  v.  Martin y  52  Mo.  App.  609 ; 
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Illinois  Steel  Co.  v.  Novak,  84  111.  App.  641 ;  Brehach  v.  JoTnv- 
son,  62  111.  App.  131 ;  Townsend  v.  Briggs,  99  Cal.  481 ;  Sling- 
erland  v.  OiUespie,  70  N.  J.  L.  720;  Carter  v.  Sutherland,  52 
Mich.  597 ;  Breitenbach  v.  Trowbridge,  64  Mich.  393 ;  Drew  v. 
Comstock,  57  Mich.  176;  Harrison  v.  Harrison,  43  Vt.  417; 
1  Cooley  on  Torts,  (3rd  ed.),  291;  and  1  Kinkead  on  Torts, 
Sec.  210. 

''One  who  has  commanded  an  intruder  tP  leave  his  premises 
is  authorized  to  use  such  means  as  may  be  reasonably  neces- 
sary to  enforce  his  command.  But  if  in  so  doing  he  exceed 
the  bounds  of  reasonable  force  he  will  be  guilty  of  an  assault.'' 
Earshman  v.  Rose,  50  Neb.  113. 

Defendant  admits  he  put  his  hand  on  Waldo's  shoulder  with 
a  view  of  pushing  him  off  or  leading  him  off  his  land.  This 
he  had  a  right  to  do,  if  he  refused  to  go  when  bidden ;  and,  if 
Waldo  offered  resistance,  defendant  had  a  right  to  use  enough 
force  to  overcome  that  resistance,  but  no  more.  The  right  to 
expel  a  trespasser,  using  no  more  force  than  is  reasonably 
necessary  therefor,  is  not  limited  to  one's  dwelling  house,  but 
applies  to  any  property  of  which  he  has  lawful  possession. 
Hence,  the  giving  of  the  state's  instruction  No.  8  was 
erroneous. 

Defendant's  No.  6  was  properly  refused,  because  it  is  mis- 
leading in  that  it  fails  to  qualify  defendant's  right  to  eject 
Waldo,  by  stating  that  he  should  use  only  such  force  as  is 
necessary  for  that  purpose.  If  Waldo  was  willing  to  go  he 
had  no  right  to  assault  him.  It  is  also  objectionable  because 
it  does  not  state  the  cause  for  defendant's  believing  that  he 
was  in  danger  of  losing  his  life  or  of  suffering  great  bodily 
harm  at  the  hands  of  the  prosecuting  witness  was  a  reason- 
able cause.  It  must  be  such  as  will  satisfy  the  mind  of  a 
reasonable  man  that  he  is  in  danger  of  death  or  bodily  harm, 
in  order  to  justify  the  use  of  a  deadly  weapon  in  self  defense. 

Defendant's  No.  7  is  erroneous,  in  that  it  assumes  that  de- 
fendant employed  the  weapon  with  which  the  injury  to  the 
prosecuting  witness  was  inflicted,  only  in  defending  himself, 
whereas  there  is  evidence  tending  to  show  that  he  continued 
to  strike  him  with  the  stick  after  he  had  been  knocked  down 
and  was  not  in  condition  to  injure  him.  If  he  did  so  punish 
him  unnecessarily,  he  became  a  wrongdoer  and  is  guilty  of 
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assault  and  battery.  The  instruction,  because  of  not  sub- 
mitting to  the  consideration  of  the  jury  this  element  of  the 
case,  and  being  in  form  binding,  was  properly  rejected. 

Defendant's  No.  9  was  properly  refused  because,  being  a 
binding  instruction,  it  does  not  submit  to  the  jury  all  the 
material  facts.  Moreover,  it  assumes  that  defendant  was  en- 
deavoring to  prevent  a  trespass  upon  his  land,  whereas  the 
trespass  had  already  been  committed  when  the  prosecuting 
witness  was  discovered  on  defendant's  land.  Even  though 
Waldo  was  a  trespasser,  defendant  would  have  no  right  to 
assault  him,  simply  to  prevent  further  trespass,  and  thereby 
cause  prosecuting  witness  to  oflfer  resistance  in  self  defense, 
and  then  claim  the  right  to  use  a  deadly  weapon  in  his  own 
defense.  If  Waldo  was  willing  to  go  oflf  the  land,  defendant 
would  have  no  right  to  punish  him  because  he  found  him  on 
it,  and  if  he  attempted  to  do  so  Waldo  had  a  right  to  defend 
himself  against  bodily  harm.  But,  if  he  was  ordered  oflf  and 
refused  to  go,  and  defendant  then  undertook  to  put  him  oflf, 
using  no  more  force  than  was  reasonably  necessary  for  that 
purpose,  Waldo  would  have  no  right  to  resist.  The  right  to 
eject  a  trespasser  gives  the  proprietor  no  right  to  inflict  un- 
necessary punishment. 

The  judgment  will  be  reversed,  the  verdict  set  aside  and  the 
case  remanded  for  a  new  trial. 

Reversed  and  remanded. 


CHARLESTON. 

Harper  et  al.  v.  The  VraaiNiAN  Railway  Co. 

Submitted  September  21,  1915.     Decided  October  19,  1915. 

1.    Railroads — Specific  Performance — Contract  to  Maintain  Depot. 

The  contract  or  covenant  of  a  railway  company  with  a  land  owner, 
in  consideration  of  the  grant  of  a  right  of  way  through  his  lands,  and 
of  land  for  depot  purposes,  to  build  and  operate  a  depot  on  the 
grantor's  land,  not  specifying  the  length  of  time,  is  not  void  per 
se,  and  may  be  specifically  enforced  so  long  as  its  performance  by 
the  railway  company  will  not  materially  interfere  with  the  rights  and 
interests  of  the  public  to  be  served  by  such  railway  company;  or  it 
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has  not  become  otherwise  undulj  burdensome  and  inequitable,     (p. 
792). 

2.  Specific    Performance — Bighi    io    Belief — Contract    to    Maintain 

Depot, 

Specific  performance  of  such  contract  will  not  be  denied  where  no 
hardship  or  injustice  will  result,  and  where  an  action  for  damages 
can  give  the  grantor  no  adequate  relief,     (p.  793). 

3.  Bailroads — Contract  to  Maintain  Depot — Full  Information — What 

Constitutes, 

In  such  a  case  the  building  and  operation  of  a  depot  on  the  land 
granted  for  a  short  time  will  not  amount  to  full  performance  of 
the  grantee's  covenant  so  long  as  the  rights  of  the  public  to  be 
served  by  the  railway  company  have  not  intervened  and  continuance 
thereof  has  not  become  unjustly  burdensome  and  inequitable  to  the 
railway  company,     (p.  793). 

4.  Specific  Performance — Contract  to  Maintaiti  Depot — Right  io  En^ 

force. 

Nor  is  such  a  contract  so  indefinite  and  uncertain  in  its  terms,  and 
because  of  the  continuity  of  the  acts  required  in  specific  perform- 
ance, extending  as  they  necessarily  do  into  the  future,  as  to  be  un- 
enforceable in  equity,     (p.  794). 

5.  Railroads — Depot    Contracts — Covenant    to    Maintain    Depot — Be- 

lease, 

A  subsequent  deed  between  the  same  parties,  correcting  errors  or 
enlarging  boundaries,  made  pursuant  to  the  previous  contract  and 
deed,  and  referring  thereto,  but  omitting  the  covenant,  will  not  be 
construed  as  a  release  of  the  covenant,  when  it  appears  from  the 
terms  of  the  hitter  deed  and  from  the  subsequent  acts  and  conduct 
of  the  parties,  that  such  relesse  was  not  intended,     (p.  795). 

6.  Same — Contract  to  Maintain  Depot — Bight  to  Enforce, 

But  such  contract  or  covenant  will  be  enforced  in  a  court  of 
equity  so  long  and  so  long  only  as  it  may  be  done  consistently  with 
the  public  interests  and  the  duties  and  obligations  of  the  railway 
company  in  respect  thereto,  and  it  has  not  become  unduly  burden- 
some and  oppressive  to  continue  compliance  therewith,     (p.  796). 

7.  Specific   Performance — Contract   to  Maintain  Depot — Burden  of 

Proof. 

In  a  suit  for  specific  performance  of  such  contract  the  burden  is 
upon  the  railway  company  to  show  that  it  is  no  longer  able  to  per- 
form the  covenant  consistently  with  its  duties  to  the  public  or  that 
continuance  thereof  has  become  burdensome  and  oppressive,  or 
otherwise  inequitable,     (p.796). 

8.  Qamxt— Contract  to  Maintain  Depot — Defuse. 

In  the  case  at  bar  no  adequate  defense  w«b  interposed,  nor  show- 
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isg  made  entitling  the  defendant  to  relief  from  specific  performance 
of  its  covenant,     (p.  797). 

9.    Railroads — Covenants — Enforcement    Against    Grantee    of    Cove- 
nantor— Contract  to  Maintain  Depot. 

Such  a  covenant  is  one  running  with  the  land  granted,  and  en- 
forceable against  the  grantee  of  the  covenantor,     (p.  798). 

10.    Appeal  and  Eeror — Contract  to  Maintain  Depot — Decree — Modifica- 
tion on  Appeal. 

Where  the  decree  of  specific  performance  in  such  case  does  not 
protect  the  public  interests  and  the  interest  of  the  railway  company 
in  the  future  performance  of  its  duties  and  obligations  to  the  public, 
it  may  on  appeal  be  modified  in  that  particular,  and  as  so  modified, 
affirmed,     (p.  798). 

Appeal  from  Circuit  Court,  Raleigh  County. 
Suit  by  H.  H.  Harper  and  others  against  the  Virginian  Rail- 
way Company.    From  decree  for  plaintiffs,  defendant  appeals. 

Modified  mid  affirmed. 

0,  A.  Wingfield,  McGinnis  <&  Hatcher  and  Brown,  Jackson 
d"  Kniglit,  for  appellant. 

McCreery  cfe  Patterson  and  A,  P.  Farley,  for  appellees. 

Miller,  Judge: 

The  covenant  in  plaintiffs '  contract  of  September  20,  1902, 
and  in  their  deed  of  February  23,  1903,  a  part  of  the  con- 
sideration for  their  grant  of  a  right  of  way  and  depot  grounds 
to  The  Deep^Yater  Railway  Company,  defendant's  pre- 
decessor in  title,  and  specific  execution  of  which  is  sought  by 
the  bill,  is  as  follows:  **It  is  further  agreed  that  said  Rail- 
way Company  is  to  erect  on  the  land  of  the  parties  of  the 
first  part,  a  depot,  for  the  general  accommodation  of  the  pub- 
lic. The  said  depot  is  to  be  built  and  operated  within  one 
year  from  the  completion  of  said  R.  R.'' 

The  decree  of  September,  6,  1913,  appealed  from,  is  that: 
**The  Virginian  Railway  Company,  a  corporation,  shall  and 
it  is  hereby  required  and  directed  to  comply  with  the  terms 
of  the  deeds  set  forth  and  mentioned  in  the  bill  of  complaint 
filed  herein  and  to  maintain  and  operate  its  station  and  depot 
building  at  Harper,  Raleigh  County,  West  Virginia,  for  the 
accommodation  of  the  public  in  general  at  all  reasonable  hours 
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in  a  reasonable  and  proper  manner  and  to  place  and  keep  at 
said  depot  and  station  building  a  suitable  and  competent 
agent  or  person  in  charge  of  the  same  and  place  therein  and 
thereat  proper  and  suitable  equipment  and  conveniences  in 
and  about  said  station  building  for  the  accommodation  of  the 
general  public,  and  in  all  respects  conduct,  equip  and  main- 
tain said  station  or  depot  in  the  same  manner  and  method 
as  that  in  which  stations  of  a  like  character  and  kind  are  con- 
ducted, equipped  and  maintained  by  said  The  Virginian  Bail- 
way  Company,  a  corporation,  where  they  have  an  agent  in 
charge  of  the  same,  so  that  the  public  generally  may  be  prop- 
erly and  reasonably  accomtnodated.'' 

The  record  shows  that  a  depot  was  erected  on  the  land 
granted,  but  whether  by  The  Deepwater  Railway  Company, 
the  immediate  grantee,  or  by  the  defendant,  its  successor  in 
title,  is  not  quite  clear  from  the  record,  and  that  the  depot 
was  also  operated  by  an  agent  from  about  October  1,  1907, 
to  April  30, 1909,  inclusive,  a  period  of  about  eighteen  months, 
substantially  as  decreed.  The  record  also  shows  that  The 
Deepwater  Railway  Company,  about  April  22,  1907,  deeded 
to  the  defendant  this  property,  along  with  all  other  property 
owned  by  it,  subject  to  all  the  rights  and  liabilities  pertain- 
ing thereto. 

Several  grounds  for  reversal  of  the  decree  are  assigned  and 
relied  on :  (1)  That  a  court  of  equity  will  not  decree  specific 
performance  of  a  contract  to  build  and  operate  a  railroad 
station  or  depot;  (2)  that  such  a  contract  is  complied  with  by 
the  erection  and  operation  of  the  depot,  even  though  the 
operation  be  discontinued  after  a  time,  when  it  is  found  that 
the  public  necessity  does  not  require  such  depot;  (3)  that 
where  the  contract  is  uncertain  and  indefinite  in  its  terms,  as 
it  is  claimed  this  one  is,  specific  performance  will  not  be 
decreed;  (4)  that  by  the  subsequent  deed  of  December  19, 
1905,  from  the  plaintiffs  to  The  Deepwater  Railway  Company, 
pleaded  and  filed  in  the  record,  which  does  not  contain  the 
covenant  relied  on,  all  previous  covenants  and  agreements  be- 
came merged  in  it,  and  that  that  deed  must  be  looked  to  and 
to  it  alone  as  the  final  repository  of  the  terms  and  provisions 
of  the  contract;  (5)  that  a  contract  to  erect  and  operate  a 
depot  does  not  require  perpetual  service  of  an  agent  at  the 
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depot,  and  that  when  under  such  a  contract  the  railway  com- 
pany has  built  the  depot  and  operated  it  until  it  is  demon- 
strated that  the  public  necessities  do  not  require  the  depot, 
the  contract  is  complied  with;  (6)  that  the  covenant  sued  on 
is  for  a  personal  service  and  does  not  run  with  the  land. 

The  first  proposition,  that  a  court  of  equity  will  not  decree 
specific  performance  of  such  a  contract,  is  itot  one  of  general 
application.  A  correct  statement  of  the  rule,  according  to 
reason,  and  the  great  weight  of  authority  is,  that  such  con- 
tracts are  not  void  per  se  and  will  be  specifically  enforced, 
unless  to  do  so  would  be  to  subordinate  public  to  private 
interests,  or  would  so  hamper  the  railway  company  that  it 
<;ould  not  properly  discharge  its  duties  to  the  public  in  gen- 
•eral.  36  Cyc.  586,  citing  numerous  cases  on  the  subject  in 
note  69,  including  Taylor  v.  Florida  East  Coast  Ry,  Co,,  54 
Fla.  635,  16  L.  R.  A.  (N.  S.)  307,  14  Am.  &  Eng.  Anno.  Cas. 
473,  and  valuable  note  citing  cases,  and  Lawrence  v.  Saratoga 
Lake  R,  Co,,  36  Hun.  (N.  Y.)  467,  affirmed  in  42  Hun.  655; 
Lyman  v.  Suburban  R.  R.  Co.,  190  111.  320;  Jessup  v.  Grand 
Trunk  R,  R.  Co.,  28  Grant's  Chancery  Rep.  583;  Murray  v. 
Northwestern  R,  Co.,  (S.  C.)  42  S.  E.  617.  '  And  the  rule  is 
that  where  such  contracts  are  fair  and  involve  no  surrender 
of  public  interest,  and  where  for  some  reason  a  court  of 
equity  would  not  enforce  specific  performance,  the  contract 
not  being  void  per  se,  an  action  for  damages  will  lie  at  the 
suit  of  the  grantor.  1  Elliott  on  Railroads,  section  386;  St. 
Louis  &  N.  A.  R.  Co.  v.  Crandall,  (Ark.)  86  S.  W.  855; 
Wlwlen  v.  Baltinwre  &  0.  R.  Co.,  (Md.)  69  Atl.  390. 

The  eases  cited  and  relied  upon  by  appellant's  counsel  for 
their  proposition,  namely.  Port  Clinton  R.  R.  Co.  v.  Cleveland 
&  Toledo  R.  R.  Co.,  13  Ohio  544,  Atlanta  &  liS-est  Point  R.  R. 
Co.  V.  Speer,  32  Ga.  550,  79  Am.  Dec.  305,  Blanchard  v. 
Detroit,  etc.,  Ry.  Co.,  31  Mich.  43,  18  Am.  Rep.  142,  Bestor 
v.  Wathen,  60  111.  138,  Texas  &  Pacific  Ry.  Co.  v.  Marshall, 
136  U.  S.  393,  34  L.  ed.  385,  Moseley  v.  C,  B.  d-  Q.  Ry.  Co., 
78  N.  W.  293,  and  Southern  Calif ornin  Ry.  Co.  v.  Slauson,  71 
Pac.  352,  are  cases  which  we  think  fall  within  the  exception 
of  the  general  rule  above  stated.  True,  .the  United  States 
Circuit  Court  of  Appeals  for  this  fourth  circuit,  in  WiLlson  v. 
Winchester  &  P.  R.  Co.,  99  P.  R.  642,  has  interpreted  Texa^s 
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<fe  Pacific  liy.  Co,  v.  Marshall,  supra,  and  Texas  <&  P,  By.  Co. 
V.  Scott,  23  C.  C.  A.  424,  as  holding  that  the  building  of  a 
depot  and  operating  it  for  any  time  constitutes  performance 
of  such  a  contract  on  the  part  of  the  railway  company,  ex- 
empting it  from  liability  for  specific  performance  or  for  dam- 
ages, but  of  this  proposition  more  will  be  said  hereafter.  In 
21  Am.  &  Eng.  R.  R.  Cases,  835,  under  Lyman  v.  Suburban 
R.  Co.,  supra,  there  reported,  will  be  found  an  extensive  note, 
collating  many  cases  applicable  to  the  general  rule  above 
stated,  and  distinguishing  the  cases  involving  valid  and  void 
contracts  of  this  character.  It  would  be  useless  to  attempt  a 
review  of  the  many  decisions  cited  and  others  that  might  be 
cited  on  these  propositions. 

It  is  true  that  specific  performance  is  not  always  a  matter 
of  right,  and  rests  in  the  sound,  not  arbitrary  discretion  of 
the  court ;  but  specific  performance  will  not  be  withheld  when 
no  hardship  or  injustice  will  result,  and  where  an  action  at 
law  for  damages  will  not  be  adequate.  We  do  not  think  the 
case  presented  here  can  be  relievable  at  law  as  completely 
and  adequately  as  by  specific  performance.  How  could  the 
plaintiffs'  damages  be  measured?  Not  only  is  valuable  prop- 
erty involved,  but  the  service  of  the  railway  company  to  the 
public  in  general,  and  to  plaintiffs  in  particular,  and  for  an 
indefinite  time,  not  inconsistent  with  the  public  interests,  is 
also  involved.  How  could  damages  of  this  character  be 
adequately  measured  in  a  court  of  law?  Our  decisions  say, 
generally,  that  the  remedy  at  law  must  be  as  adequate  and 
complete  as  in  equity  in  order  to  deprive  one  of  equitable 
relief. 

Now  upon  the  second  proposition:  Was  the  railway  com- 
pany's contract  complied  with  by  the  building  and  operation 
of  the  depot  in  question  for  a  short  time?  The  principal 
authorities  relied  upon  for  this  contention  are  Texas  & 
Pacific  By.  Co.  v.  MarsTinll,  and  Texas  &  P.  By.  Co.  v.  Scott, 
supra.  The  principal  ground  for  denying  the  relief  of 
specific  performance  in  the  Marshall  Case  was  that  the  con- 
tract called  for  a  perpetual  maintenance  in  the  City  of  Mar- 
shall, of  the  defendant's  principal  office,  machine  shops,  and 
car  works,  regaixJless  of  changed  conditions  and  of  the 
exigencies  of  the  railroad  business  in  the  State  of  Texas,  and 
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such  also  was  the  character  of  the  contract  in  Texas  &  P.  Ry. 
Co.  V.  Scott.  As  we  understand  those  decisions  and  others  of 
that  class,  they  in  effect  hold,  that  where  during  the  perform- 
ance of  the  contract  by  a  railway  company  the  interests  of 
the  public,  which  are  always  paramount,  have  intervened,  so 
as  to  make  further  performance  burdensome  and  inequitable 
and  against  those  interests,  equity  will  not  compel  further 
performance  of  the  contract.  The  basis  of  these  decisions 
is  that  although  the  parties  to  the  contract  were  competent 
to  make  it,  they  must  be  deemed  to  have  contracted  with 
reference  to  the  subject  matter  and  with  reference  to  the 
obligation  of  the  railway  company  to  the  public,  and  its  in- 
ability to  subordinate  public  to  private  interests,  and  that  the 
employment  of  the  word  permanently,  or  words  of  equivalent 
import,  in  such  contracts,  mean  only  so  long  as  the  railway 
company,  consistently  with  its  public  duties,  can  continue  to 
maintain  and  operate  the  depot  or  station  as  provided  in  the 
contract ;  and  that  such  performance  of  the  contract  amounts 
to  complete  performance  of  the  covenant  to  build  and  main- 
tain such  railway  station.  Atlanta  &  W.  P.  -R.  Co.  v.  Camp, 
(Ga.)  51  Am.  &  Eng.  R.  R.  Cases,  (N.  S.)  188;  Jones  v.  New- 
port News  &  M.  V.  Ry.  Co.,  65  Fed.  738;  WiUson  v.  Win- 
chester &  P.  R.  Co.,  supra. 

The  third  proposition,  that  the  contract  is  indefinite  and 
uncertain  in  its  terms,  therefore  unenforceable  in  equity,  we 
think  is  without  substantial  merit.  The  chief  argument 
against  relief  on  this  score  is  the  continuity  of  the  acts  re- 
quired by  the  decree,  extending  as  they  do  into  the  future, 
and  requiring,  as  it  is  supposed,  the  constant  attention  of 
the  court  in  securing  performance  of  its  decree.  The  old 
doctrine  thus  invoked  has  in  later  years  been  broken  into  by 
the  decisions  in  the  class  of  cases  to  which  we  have  been  re- 
ferring. Mr.  Pomeroy,  6  Pomeroy  Eq.  Jur.,  section  761,  and 
notes,  says:  **In  analogy  to  the  cases  mentioned  in  the  last 
section,  where  the  company,  in  consideration  of  the  convey- 
ance to  it  of  land,  was  compelled  to  comply  with  its  agree- 
ment to  erect  certain  structures  for  the  grantor's  benefit,  its 
reasonable  agreement  to  maintain  a  station  on  the  land  con- 
veyed  for  the  plaintiff's   convenience,   and  to   stop   trains 

thereat,  will  be  enforced,  if  that  is  consistent  with  the  com- 
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pany's  larger  duty  to  operate  its  road  so  as  to  promote  the 
public  convenience.  But  the  exception  has  taken  a  much 
wider  scope  than  this.  Trackage  and  operating  contracts  be- 
tween railroads,  of  the  utmost  complexity,  have  recently  been 
the  subject  of  decrees  of  specific  performance,  although  in 
making  their  decrees  the  courts  have  conceded  that  they  would 
be  called  upon  from  time  to  time  to  alter  and  adapt  to  chang- 
ing circumstances  their  regulations  for  carrying  the  decrees 
into  effect,  during  a  long  period  of  years.  In  the  first  of  this 
series  of  cases  an  important  element  affecting  the  decision  was 
a  direct  public  benefit  that  resulted  from  not  leaving  the 
complainant  to  its  remedy  of  damages;  but  no  such  element 
appears  to  have  been  present  in  the  cases  that  followed  this 
precedent.  Whether  this  remarkable  series  of  decisions'  is  to 
be  taken  as  a  virtual  abandonment,  on  the  part  of  the  in- 
fluential courts  which  rendered  them,  of  the  rule  against 
specific  enforcement  of  continuing  contracts,  or  merely  as  an 
arbitrary  exception  in  favor  of  operating  agreements  among 
railroads,  is  a  question  on  which,  unfortunately,  these  decis- 
ions themselves  shed  little  light.''  The  decisions  to  which 
we  are  referred  by  counsel  for  appellant  are  of  that  class  to 
which  Mr.  Pomeroy  refers  as  supporting  the  older  rule  or 
doctrine,  and  which  are  not  consonant  with  the  more  modern 
and  reasonable  rule  to  which  he  refers. 

The  fourth  proposition  that  the  covenant  in  the  original 
contract  and  deed,  with  all  other  agreements  therein,  became 
merged  in  the  deed  of  December  19,  1905,  we  do  not  think 
well  founded  in  law  or  fact.  That  deed  while  purporting  to 
enlarge  the  boundaries  of  the  land  conveyed  and  to  re-convey 
the  same,  was  executed  pursuant  to  the  terms  of  the  original 
contract  and  deed,  and  was  neither  by  its  terms  nor  in- 
tendment an  abrogation  or  release  of  the  former  covenants, 
and  we  do  not  think  the  general  principle  which  counsel 
seeks  to  invoke  is  applicable  to  the  facts  in  this  case;  and  it 
is  evident  that  the  parties  did  not  so  interpret  this  deed,  for 
as  we  understand  the  record  the  fact  is  that  the  station  house 
or  depot  was  constructed  by  the  railroad  after  the  date  and 
delivery  of  that  deed,  which  would  not  have  been  done  had 
the  railway  company  understood  that  it  had  been  absolved  or 
released  from  the  former  covenant. 
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Nor  do  we  think  the  fifth  proposition  is  entirely  sustained 
by  the  authorities.  The  contract  or  covenant  here  involved 
does  not,  as  did  those  involved  in  Texas  &  Pacific  Ry.  Co.  v. 
Marshall,  and  Texas  &  P.  By.  Co.  v.  Scott,  supra,  contain 
words  of  perpetuity,  nor  bind  the  defendant  or  its  pre- 
decessor in  title  to  perpetual  maintenance  and  operation  of 
the  railway  depot,  except  in  so  far  as  the  continuity  of  such 
service  may  be  implied  from  the  other  terms  and  provisions 
of  the  contract;  but  in  our  opinion  a  proper  construction  of 
the  covenant,  looking  to  the  subject  matter,  and  to  the 
character  and  relation  of  the  parties  one  to  the  other,  does 
require  maintenance  and  operation  of  the  railway  depot  by 
the  defendant  so  long  as  it  may  reasonably  be  done  without 
interference  with  the  proper  performance  of  its  duties  to 
the  public  in  general,  and  does  not  become  otherwise  burden? 
some  and  oppressive;  nor  does  the  fact  that  the  public 
necessities  may  not  actually  require  such  depot  relieve  de- 
fendant from  the  obligation  of  its  contract.  There  is  noth- 
ing in  the  contract  involved  here,  as  was  the  fact  in  some  of 
the  cases  which  we  have  examined,  inhibiting  the  defendant 
from  erecting  and  maintaining  depots  at  other  points  and 
places,  nor  in  any  way  burdening  it  in  the  performance  of 
its  duties  to  the  public,  so  it  is  not  a  question  whether  the 
public  necessities  require  the  depot,  but  whether  consistent 
with  its  other  obligations  to  the  public  it  may  and  ought  to 
be  required  to  continue  compliance  with  its  contract. 

In  suits  to  enforce  specific  performance  of  a  contract  like 
the  one  involved  here  it  is  for  the  defendant  to  show  by  way 
of  defense  that  it  is  no  longer  able  to  perform  the  covenant 
consistently  with  its  duty  to  the  public  in  general,  or  that 
performance  thereof  will  be  burdensome  and  oppressive  or 
otherwise  inequitable.  This  proposition  we  think  fully  sup- 
ported by  Atlanta  &  W.  P.  R.  Co.  v.  Camp,  supra,  and  the 
leading  decisions  cited  and  referred  to  therein,  which  include 
many  of  the  cases  already  cited  in  this  opinion.  The  second 
point  of  the  syllabus  in  that  case,  which  we  think  states  the 
doctrine  correctly,  and  the  rule  which  we  think  should  con- 
trol us  in  the  disposition  of  this  case,  is:  "The  contract  by  a 
railroad  company  to  locate  a  station  at  a  given  point  is  not 

per  se  void.  Such  a  contract  is  enforceable  against  the  railroad 
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company  so  long  as  it  is  possible  for  the  company  to  discharge 
the  duties  owed  by  it  to  the  public,  and,  at  the  same  time, 
discharge  the  duties  incumbent  upon  it  by  the  contract. 
Whenever  a  time  arrives  that  the  company  is  hampered  in  the 
discharge  of  its  duties  to  the  public,  by  its  undertaking  under 
the  contract  to  establish  the  station,  the  station  may  be 
abandoned,  notwithstanding  the  contract,  as  it  is  to  be  pre- 
sumed that  the  parties  to  the  contract  entered  into  the  same 
with  full  knowledge  of  the  duty  of  the  railroad  company  to 
subordinate  private  interests  under  contracts  made  by  it  to 
the  public  rights,  whenever  there  is  a  conflict  between  the 
same.  But,  in  a  given  case,  it  is  incumbent  upon  a  railroad 
company,  before  it  could  be  discharged  from  a  contract  to 
locate  a  station,  to  establish  satisfactorily  that  there  has 
arisen  such  a  conflict  between  its  public  duties  on  the  one 
hand  and  its  duties  under  the  contract  on  the  other  that  it  is 
impossible  for  it  to  discharge  the  former  without  entirely 
abandoning  the  latter." 

Outside  of  the  legal  propositions  conteuded  for,  the  only 
defense  offered  by  the  defendant  in  this  case  is  that  the 
public  necessities  do  not  require  performance  of  this  covenant, 
and  that  the  operation  of  the  station  as  decreed  will  not  result 
in  profit  to  the  railroad  company.  The  evidence  shows  that 
the  village  of  Harper,  where  this  station  is  located,  contains 
some  forty  houses,  occupied  by  tenants ;  that  there  are  a  num- 
ber of  stores  there  an(i  in  that  vicinity,  which  forward  and 
receive  goods  and  merchandise  at  that  point ;  that  this  station 
is  located  upon  a  public  road  leading  from  the  town  of 
Bcckley,  the  county  seat  of  Raleigh  County,  and  a  town  of 
considerable  importance,  and  only  six  miles  distance  from 
this  station ;  that  hacks  or  busses  run  between  the  two  points ; 
that  many  passengers  are  received  and  discharged  there  every 
day;  that  there  are  two  or  three  coal  operations  in  close 
proximity  to  this  station,  and  that  there  are  living  within  a 
patronizing  radius  of  this  station  about  one  thousand  people, 
who  will  be  accommodated  by  the  maintenance  and  operation 
of  the  depot  at  this  point;  and  the  record  shows  that  the 
income  from  this  station  for  freights  forwarded  and  received 
and  tickets  sold  to  passengers,  notwithstanding  the  limited 
service  and  no  service  for  the  period  from  August,  1907,  to 
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October,  1911,  aggregated  nearly  twenty  two  thousand  dollars. 
True,  a  part  of  this  large  sum  was  due  to  the  business  of  the 
railway  company  in  improving  its  tracks  in  the  vicinity  of 
Harper's  station  during  the  months  of  May,  June,  and  July, 
1911,  but  we  do  not  see  that  this  business  is  wholly  unprofit- 
able to  the  railroad  company.  No  figures  are  given  us. 
Defendant's  case  stands  on  the  bare  statements  of  some  of 
the  railway  officers.  'True,  the  record  shows  that  another 
station  is  located  at  Eccles,  some  two  miles  distance  in  one 
direction,  and  another  some  six  or  seven  miles  away  in  the 
other  direction.  These,  it  is  contended,  give  reasonable  service 
for  the  business  at  all  three  points.  But  be  this  as  it  may  it 
constitutes  no  defense  to  specific  performance  of  the  contract. 
And  our  conclusion  is  that  the  burden  of  a  proper  defense  has 
not  been  borne  by  the  defendant,  and  that  there  is  nothing  in 
the  record  at  the  present  time  disclosing  any  sacrifice  of 
public  interests  or  unjust  or  unreasonable  burdens  cast  upon 
the  defendant  by  the  decree  appealed  from,  or  in  the  way  of 
its  proper  performance  of  its  contract  as  decreed,  and  that 
until  such  a  showing  be  made  the  decree  of  specific  perform- 
ance should  stand.  But  that  the  defendant's  rights  and  the 
rights  of  the  public  may  be  fully  protected  in  the  future  the 
decree  below  will  be  modified  as  hereinafter  directed. 

The  sixth  and  last  proposition  is  that  the  covenant  sued  on 
is  for  personal  service  and  not  a  covenant  running  with  the 
land.  The  authorities  cited  do  not  sustain  this  proposition. 
By  the  deed  from  The  Deepwater  Railway  Company  to  the 
defendant  it  took  the  lands  and  property  conveyed  with  all 
the  burdens  imposed  by  the  covenants  in  the  contract  and 
deed  from  plaintiffs,  and  thereafter  stood  in  privity  with  them 
and  bound  to  them  to  perform  those  covenants.  Dorsey  v.  St, 
Louis,  Alton  &  Terre  Haute  R,  /?.  Co.,  58  111.  65, 10  Am.  Ry.  R. 
425 ;  Aikin  v.  Albany,  V,  &  C,  Ji,  Co,,  26  Barb.  289 ;  Oeorgia 
Southern  R,  Co.  v.  Reeves,  64  Ga.  492;  20  Ency.  PI.  &  Pr.  410, 
411. 

Now  with  respect  to  the  proposed  modification  of  the  decree. 
We  are  of  opinion  that  the  decree  should  be  so  modified  as  to 
continue  the  same  in  force  so  long  and  so  long  only  as  con- 
sistently with  defendant's  duties  to  the  public  in  general, 
and   compliance   therewith   shall   not   have  become   unduly 
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burdensome  and  nnjiust,  and  the  defendant  may  reasonably  be 
required  to  maintain  and  operate  the  depot  at  Harper,  and 
that  when  in  accordance  with  these  principles  it  can  no  longer 
reasonably  be  required  to  continue  the  maintenance  and 
operation  of  said  depot,  the  coercive  power  of  the  court  may 
be  withdrawn  and  the  parties  left  to  the  pursuit  of  such  legal 
remedies  as  they  may  then  have.         ; 

The  practice  of  so  modifying  a  decree  seems  to  be  justified 
by  our  precedent  in  Rohinson  v.  Edgell,  57  W.  Va.  157,  165, 
and  the  case  from  New  Hampshire  there  cited  for  the  proposi- 
tion. 

As  so  modified  we  are  of  opinion,  therefore,  to  affirm  the 
decree. 

Modified  and  affirmed. 


CHARLESTON. 

Cook  v.  Griffith. 
Submitted  September  21, 1915.    Decided  October  19, 1915. 

Vendor  and  Purchases — Money  Paid  Under  Parol  Contract — Secovery 
by  Purchaser, 

Where  the  vendor  in  an  oral  contract  for  the  sale  and  purchase 
of  land,  voidable  by  the  statute  of  frauds,  is  able,  ready  and  willing 
to  execute  the  contract  on  his  part  by  making,  executing  and  deliver- 
ing to  the  vendee  a  good  and  sufficient  deed  for  the  land,  upon  pay- 
ment to  him  of  the  balance  of  purchase  money,  or  otherwise  com- 
plying with  his  contract,  the  vendee  can  not  in  an  action  at  law 
recover  back  money  paid  the  vendor  on  account  of  the  purchase 
money. 

Error  to  Circuit  Court,  Raleigh  County. 
Action  by  Harvey  Cook  against  John  R.  QriflBth.    Judgment 
for  plaintiflF,  and  defendant  brings  error. 

Reversed  and  rendered, 

T.  N,  Read  and  John  M,  Anderson,  for  plaintiff  in  error. 

File  d'  File,  for  defendant  in  error. 
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Miller,  Judge: 

In  the  ease  of  Griffitli  v.  Cook,  74  W.  Va.  452,  82  S.  E.  256, 
Cook,  by  pleading  and  relying  on  the  statute  of  frauds,  de- 
feated Griffith,  in  an  action  against  him  for  the  balance  of 
purchase  money  claimed  as  due  from  Cook,  for  an  interest  in 
six  several  tracts  of  land  sold  him. 

In  the  present  suit  Cook  sued  Griffith  in  assumpsit  to  re- 
cover back  the  amount  of  purchase  money  paid  Griffith,  as  he 
claims,  in  full  for  an  interest  in  one  of  said  tracts,  and  which 
Griffith  had  refused  to  convey  him,  but  as  Griffith  contends, 
in  part  payment  for  an  interest  in  all  six  of  said  tracts,  and 
which  he  was  then  and  had  been  able,  ready  and  willing  to 
convey  him  on  payment  of  the  balance  of  purchase  money 
due  him  therefor. 

On  the  trial  below,  on  the  defendant 's  plea  of  non  assumpsit, 
and  two  special  interrogatories  submitted  to  the  jury  on  plain- 
tiff's motion,  to  be  answered  and  returned  with  their  verdict, 
the  jury  found  for  the  defendant,  and  the  interrogatories  and 
their  answers  thereto  were  as  follows:  ** Question  1.  Did 
Cook  agree  to  take  an  interest  in  any  lands  other  than  the 
C.  C,  Moomaw  tract?''  Answer,  *' Yes".  ** Question  2.  Was 
the  contract  for  an  interest  in  all  the  tracts  of  land  as  claimed 
by  John  R.  Griffith?"    Answer,  ** Yes". 

By  the  judgment  complained  of,  the  court,  on  motion  of 
plaintiff  to  set  aside  the  verdict,  and,  non  obstante  veredicto, 
enter  judgment  in  his  favor,  and  of  defendant  to  enter  judg- 
ment on  the  verdict  in  his  favor,  adjudged,  that  the  motion  of 
defendant  be  overruled,  that  the  verdict  for  defendant  be  set 
aside;  and  notwithstanding  the  verdict,  the  court  finding  in- 
dependently of  the  jury,  that  there  was  due  and  owing  from 
defendant  to  plaintiff  the  sum  of  sixteen  hundred  and  ninety 
dollars  and  seventy  seven  cents,  it  was  thereupon  considered 
and  ordered  that  plaintiff  recover  of  defendant  said  sum  with 
interest  from  date  with  the  costs  of  the  suit. 

This  action  of  the  court  on  these  motions  was  evidently 
based  on  the  theory  that  the  defense  interposed  by  Griffith 
was  bad  and  immaterial,  and  that  in  view  of  the  judgment 
against  him  in  Griffith  v.  Cook,  supra,  no  other  or  valid  de- 
fense could  be  interposed  by  him.    Mason  v.  Harper's  Ferry 
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Bridge  Co,,  28  W.  Va.  639 ;  23  Cyc.  779 ;  1  Black  on  Judg- 
ments, section  16;  IV  Minor's  Inst.,  Part  1,  pp.  946,  947. 

As  the  jurj'^  on  the  interrogatories  submitted  found  against 
plaintiff  on  the  question  whether  his  contract  was  for  an 
interest  in  one  of  said  tracts  only,  or  for  an  interest  in  all 
six  of  said  tracts,  binding  him,  the  single  and  decisive  ques- 
tion now  presented  for  decision  is,  can  a  vendee  in  a  parol 
contract  for  the  sale  and  purchase  of  land,  recover  back  money 
voluntarily  paid  by  him  to  the  vendor,  when  the  latter  is  able 
and  stands  ready  and  willing,  on  payment  of  the  balance  of 
purchase  money,  to  execute  the  contract  on  his  part,  by  mak- 
ing, executing  and  delivering  to  the  vendee  a  good  and  suf- 
ficient deed  for  the  property?  Quite  a  long  line  of  decisions 
answer  this  question  in  the  negative.  Coughlin  v.  Knowles, 
7  Met.  57,  39  Am.  Dec.  759 ;  Shns  v.  Hutchins,  8  Smedes  &  M. 
328,  47  Am.  Dec.  90 ;  Cohb  v.  Hall,  29  Vt.  510,  70  Am.  Dec. 
432 ;  Galway  v.  Shields,  66  Mo.  313,  27  Am.  Rep.  351 ;  Day  v. 
WUson,  83  Ind.  463,  43  Am.  Rep.  76 ;  McKinney  v.  Harvie,  38 
Minn.  18,  8  Am.  St.  Rep.  640;  Ketchum  v.  Evertson,  13  John- 
son 359,  7  Am.  Dec.  384;  Galvin  v.  Prentice,  (N.  Y.)  6  Am. 
Rep.  58.  The  rule  is  different,  of  course,  where  the  vendor  is 
unable  or  refuses  to  execute  the  contract  on  his  part.  In 
such  case  the  vendee  may  recover,  not  upon  the  oral  contract, 
but  on  a  contract  which  the  law  implies  to  refund  the  amount 
paid  as  for  money  had  and  received  to  use  of  plaintiff. 
Blanchard  v.  D.  L,  i&  L.  M,  Railroads  Co,,  (Mich.)  18  Am.  Rep. 
142;  Sims  v.  Hutchins,  supra;  Jettison  v.  Jordan,  68  Me.  373; 
Nuqent  v.  Teachout,  67  Mich.  571. 

There  are  decisions  holding  with  the  views  of  plaintiff's 
counsel,  that  money  so  paid  may  be  recovered  by  the  vendee, 
notably  Brown  v.  Pottard,  89  Va.  696 ;  Nelson  v.  Shelby  Mfg. 
Co.,  (Ala.)  38  Am.  St.  Rep.  116.  In  Alabama  and  Michigan, 
and  in  some  of  the  other  states,  contracts  falling  within  the 
purview  of  the  statute  of  frauds  are  thereby  declared  to  be 
absolutely  void  and  unenforceable ;  while  our  statute  amounts 
rather  to  a  rule  of  evidence.  Indeed,  the  subject  of  the 
chapter,  chapter  98,  Code  1913,  is,  ''Of  written  evidence", 
and  the  subject  of  the  first  section  is:  **When  written  evi- 
dence required  to  maintain  action",  and  it  pi*ovides  that 
"No  action  shall  be  brought  in  any  of  the  following  cases", 
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naming  them,  and  including  among  others  the  case  of  a  con- 
tract for  the  sale  of  real  estate  or  the  lease  thereof  for  more 
than  a  year.  The  Virginia  statute  is  substantially  like  our 
own,  but  in  the  Virginia  case  last  cited,  following  the  Michi- 
gan cases,  the  court  seems  to  treat  the  Virginia  statute  as 
rendering  void  contracts  of  this  character.  The  decision  in 
Nelson  v.  SJielhy  Mfg.  Co.,  supra,  seems  to  be  predicated,  to 
some  extent  at  least,  upon  the  statute  of  Alabama,  declaring 
contracts  for  the  sale  and  purchase  of  land,  not  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  absolutely 
void.  Under  our  decisions,  the  statute  of  frauds,  to  con- 
stitute a  defense,  must  be  pleaded,  and  where  there  has 
been  such  partial  performance  thereof  by  one  of  the  parties 
as  to  render  it  fraudulent  on  the  part  of  the  other  to  with- 
hold performance,  specific  execution  will  be  decreed.  Miller 
V.  Lorentz,  89  W.  Va.  160,  and  the  many  cases  collated  and 
referred  to  by  Judge  Holt  in  his  opinion  at  page  171,  et  seq. 
And  some  of  our  cases  go  so  far  as  to  decree  specific  perform- 
ance of  an  oral  contract  for  the  sale  and  purchase  of  land, 
where  the  pleadings  admit  the  contract,  and  the  statute  of 
frauds  is  not  pleaded  or  relied  on.  Moore,  Keppel  <&  Co.  v. 
Ward,  71  W.  Va.  493,  and  cases  cited.  After  due  considera- 
tion of  the  legal  principles  involved  and  the  authorities  cited, 
our  conclusion  is  to  hold  with  the  majority  of  the  decided 
cases,  and  to  answer  the  question  propounded  above  as  decisive 
of  the  case,  as  those  authorities  do,  in  the  negative. 

The  judgment  below  will,  therefore,  be  reversed,  and  a 
judgment  entered  here  re-instating  the  verdict,  and  that  the 
plaintiff  take  nothing  by  his  action,  and  that  the  defendant 
recover  of  the  plaintiff  his  costs  incurred  in  this  court,  as 
well  as  those  incurred  in  the  circuit  court  in  this  behalf  ex- 
pended. 

Beversed  and  rendered. 
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CHARLESTON. 

McNeer,  Talbott  &  Johnson  v.  C.  &  0.  Ry.  Co. 
Submitted  September  28,  1915.     Decided  October  19,  1915. 

1.  Carbiees — Duty  to  Furrmh  Cars, 

A  railroad  company  engaged  as  a  common  carrier,  in  the  ship- 
ment of  any  particular  class  of  articles  or  property,  is  bound  to 
furnish  suitable  oars  for  such  shipments,  upon  reasonable  notice, 
whenever  it  can  do  so  by  the  exercise  of  reasonable  diligence  and 
fairness  and  impartially  to  <all  of  its  patrons,     (p.  806). 

2.  Same — Duty  to  Furnish  Cars — Notice — Beasondble  Time. 

To  be  reasonable,  such  notice  must  allow  sufficient  time  to  enable 
the  railroad  company,  by  the  exercise  of  reasonable  diligence  under  ( 
the  existing  circumstances,  to  furnish  cars  without  disturbance  of 
applications  previously  made  by  other  shippers  at  the  same  station, 
injustice  to  itself  or  unfairness  to  patrons  other  than  the  applicant, 
(p.  806). 

3.  @AME — Authority  of  Station  Agent — Contract  With  Shipper — Deliv^ 

ery  of  Cars. 

The  making  of  a  special  contract  of  shipment,  as  one  to  expedite 
delivery  or  furnish  cars  to  a  shipper  on  a  particular  day,  is  within  the 
scope  of  the  apparent  authority  of  a  station  agent,  and  the  shipper, 
in  the  absence  of  knowledge  of  a  limitation  or  restriction  upon  such 
authority,  may  make  a  valid  and  binding  contract  with  the  com- 
pany, through  him,  for  the  delivery  of  cars  at  his  station,  on  a 
particular  day,  for  the  shipper's  use.    (p.  805). 

4.  Contracts — Oral  Contract — Construction — Question  for  Court. 

The  interpretation  of  an  oral  contract  the  terms  of  which,  as 
well  as  the  attendant  facts  and  circumstances,  are  clear  and  undis- 
puted, is  a  question  for  the  court,    (p.  808). 

5.  Same — Construction — Language  of  Promisor. 

The  language  of  a  promisor  is  always  to  be  taken  and  understood 
in  the  sense  in  which  he  knew,  or  had  reason  to  believe,  the  promisee 
understood  it.     (p.  808). 

6.  Carriers — Duty  to  Furnish  Cars — Construction. 

An  application  to  a  station  agent  for  cars  for  a  shipper's  use  on 
a  particular  day,  made  in  the  ordinary  way,  by  one  who  has  not 
been  accustomed  to  take  special  contracts  to  furnish  cars  for  par- 
ticular dates,  and  without  notice  of  intention  or  purpose  to  bind  the 
company  absolutely  to  furnish  the  cars  on  the  day  named,  and  the 
promise  of  the  agent,  in  response  to  such  application,  to  get  the 
cars,  do  not  prove  a  contract  on  the  part  of  the  railroad  company, 
binding  it  absolutely  to  furnish  them. on  the  day  named,     (p.  808). 
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7.     Trial — Demurrer  to  Evidence. 

A  decided  preponderance  of  the  evidence,  in  favor  of  the  de- 
murrant, on  an  issue  of  fact  involved  in  the  trial  of  a  case,  gives 
right  to  a  finding  in  his  favor,  on  such  issue,  as  a  matter  of  law.  (p. 
809). 

*  8.    Carriers — Demand  for  Cars — Sufficiency  of  Notice. 

Three  days  notice  of  a  demand  for  cars  for  a  shipment  of  live 
stock,  in  a  period  of  greet  activity  in  such  shipments,  is  not  reason- 
able nor  sufficient,     (p.  810). 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  McNeer,  Talbott  &  Johnson,  partners,  etc., 
against  the  Chesapeake  &  Ohio  Bailway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 

Reversed  and  rendered. 

Enslow,  Fitzpatrick,  Alderson  &  Baker,  for  plaintiff  in 
error. 

Jno.  L.  Rowan  and  T.  N.  Read,  for  defendant  in  error. 

POFPENBABGER,   JUDGE : 

This  judgment  for  $250.00,  as  for  damages  for  breach  of  a 
contract  to  furnish  cars  on  a  particular  date  for  the  ship- 
ment of  lambs,  rendered  upon  a  demurrer  to  the  evidence,  is 
assailed  upon  several  grounds,  chief  of  which  are  failure  of 
the  plaintiffs  to  tender  the  lambs  for  shipment  on  or  before 
the  day  fixed  therefor  by  the  alleged  contract,  failure  of 
proof  of  a  special  contract,  lack  of  authority  in  the  agent  of 
the  defendant,  to  enter  into  such  contract,  and  illegality  of 
the  contract,  if  made  with  authority  from  the  defendant. 

Contemplating  the  shipment  from  Port  Springs  in  Monroe 
County,  to  Baltimore  and  Jersey  City,  over  the  defendant's 
railroad,  an  interstate  carrier,  on  the  10th  day  of  September 
1912,  of  two  car  loads  of  lambs  which  had  been  previously 
contracted  for,  the  plaintiffs  claim  they  applied  to  the  de- 
fendant's agent  at  Port  Springs,  on  the  5th  day  of  September 
1912,  for  the  cars  they  desired,  two  double-deck  cars,  and  that 
he  promised  to  have  the  cars  at  Port  Springs,  on  said  10th 
day  of  September.  Between  the  5th  and  10th  days  of  the 
month,  they  gathered  up  from  the  farms  of  the  surrounding 
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country,  the  lambs  and  combined  them  into  one  flock,  at  a  farm 
owned  by  one  Emerson  Johnson  and  situated  about  a  mile 
and  a  half  from  the  railway  station.  Then,  having  ascertained 
that  the  cars  had  not  arrived,  they  turned  them  into  Johnson's 
pasture  where  they  remained  until  September  14th,  the  date 
on  which  the  cars  arrived.  In  consequence  of  this  delay,  the 
lambs  were  sold  in  Baltimore  and  Jersey  City,  on  September 
17th,  when  the  market  was  about  75e  per  hundred  weight 
lower  than  it  had  been  on  the  14th,  the  day  on  which  the  cars 
would  likely  have  arrived  at  their  destination,  if  they  had 
started  on  the  10th.  As  the  defendant  had  not  been  advised 
of  the  purpose  of  the  plaintiffs  to  avail  themselves  of  a  par- 
ticular market,  the  court  refused  to  allow  them  any  damages 
for  deprivation  of  the  better  market,  incident  to  the  delay, 
but,  since  the  testimony  showed  the  lambs  had  lost  in  weight, 
from  five  to  eight  pounds  per  head,  by  reason  of  the  long 
separation  from  their  dams,  they  being  very  young,  ranging 
from  three  and  one-half  to  five  months  in  age,  the  plaintiffs 
were  allowed  to  recover  for  the  loss  in  weight,  at  seven  and 
one-half  cents  per  pound,  the  market  price  on  the  day  of  the 
sales  in  Baltimore  and  Jersey  City. 

If  the  plaintiffs  had  such  a  contract  as  they  claim,  actual 
production  of  the  live  stock  at  the  station  for  shipment,  on 
the  day  contemplated,  was  not  essential  to  the  maintenance  of 
their  right  under  it.  Non-delivery  of  the  cars  for  the  ship- 
ment on  the  day  mentioned  is  admitted.  This  fact  having 
been  ascertained  by  the  plaintiffs,  after  they  had  consolidated 
their  purchases  of  stock  and  brought  the  flock  to  a  point 
within  two  miles  of  the  station,  actual  delivery  thereof  into 
the  cattle-pens  at  the  station  would  have  been  not  only  use- 
less, but  also  injurious  to  the  interest  of  both  parties.  It 
sufficed  that  the  plaintiffs  were  able  and  ready  to  claim  the 
benefit  of  their  contract,  if  they  had  one. 

The  making  of  a  special  contract  of  shipment,  as  one  to 
expedite  delivery  or  to  furnish  cars  to  a  shipper  on  a  par- 
ticular day,  is  within  the  scope  of  a  station  agent's  apparent 
authority,  and  a  shipper,  in  the  absence  of  knowledge  of  a 
limitation  or  restriction  upon  the  agent's  apparent  authority, 
may  make  a  valid  and  binding  contract  with  the  company, 
through  him,  for  the  delivery  of  cars  at  his  station,  on  a 
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particular  day,  for  the  shipper's  use.  Wood  v.  C.  M,  &  St,  P, 
Ry,  Co,y  68  Iowa  491 ;  Harrison  v.  Mo.  Pacific  Ry.  Co,,  74  Mo. 
364;  Railway  Co.  v.  Hume  Bros,,  87  Texas  211;  Boston  v. 
Dudley,  78  Texas  236;  Ayres  v.  Railway  Co.,  37  N.  Y.  432; 
Elliot  on  Railroads,  sec.  303;  Hutchinson  on  Carriers,  2  ed. 
sec.  269,  3  ed.  sec.  462. 

In  the  absence  of  a  special  contract  to  furnish  cars  on  a 
particular  date,  a  railroad  company  engaged  as  a  common 
carrier  in  the  shipment  of  any  particular  class  of  articles  or 
property,  is  bound  to  furnish  suitable  cars  for  such  shipment, 
upon  reasonable  notice,  whenever  it  can  do  so  by  the  exercise 
of  reasonable  diligence  and  without  jeopardy  to  its  business 
as  such  common  carrier.  Ayres  v.  Ry,  Co.,  cited ;  Railway  Co. 
V.  Nicholson,  61  Texas  491 ;  Railroad  Co.  v.  Erickson,  91  111. 
613 ;  Ballcntine  v.  Railroad  Co.,  40  ^NIo.  491 ;  Guinn  v.  Railway 
Co.,  20  Mo.  App.  453. 

To  be  reasonable,  'notice  for  such  purpose  must  allow  suf- 
ficient time  to  enable  the  railway  company,  by  the  exercise  of 
reasonnble  diligence,  under  the  existing  circumstances,  to 
furnish  the  cars,  without  interference  with  orders  previously 
given  by  other  shippers  at  the  same  station,  or  jeopardy  to  its 
other  business  on  other  portions  of  its  road.  The  -company 
owes  the  same  duty  to  all  shippers  at  any  one  station  as  it 
does  to  shippers  at  other  stations  of  the  same  standing  and 
rank,  and  the  rights  of  all  shippers  applying  for  cars,  under 
the  same  circumstances,  are  necessarily  equal.  All  the  cir- 
cumstances must  be  taken  into  consideration,  and  what  is 
reasonable  depends  upon  the  facts  of  the  particular  case. 
Ayres  v.  Railway  Co.,  cited. 

To  sustain  the  'allegation  of  a  special  contract,  one  of  the 
plaintiffs  testified  that,  on  the  5th  day  of  September,  1910, 
desiring  to  make  shipments  for  markets  of  Friday  or  Satur- 
day of  the  following  week,  he  applied  to  the  agent  for  cars 
for  such  shipments  and  that  the  agent  replied  as  follows:  "I 
will  get  them  for  you."  He  does  not  say  the  agent  was  ad- 
vised of  his  purpose  to  avail  himself  of  a  certain  market  or 
of  his  intention  to  gather  up  unweaned  lambs  for  shipment 
on  a  certain  day.  He  states  what  his  purpose  and  intent  were, 
but  not  that  he  advised  the  agent  as  to  them,  and  says  he 

and  his  associates  afterwards  proceeded  t<)  gather  up  the. 
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lambs.  As  to  his  conversation  with  the  agent,  he  says  he 
asked  for  two  double-deck  cars,  to  be  furnished  on  the  10th 
day  of  September,  and  that  the  agent  promised  to  get  them, 
and  adds:  **And  that  was  about  all  that  was  said  in  regard 
to  getting  cars." 

If  this  evidence  is  sufficient  to  sustain  an  aflSrmation  of  a 
special  contract,  by  the  verdict  of  a  jury,  the  trial  court  prop- 
erly recognized  its  existence,  and  its  action,  in  doing  so,  can- 
not be  disturbed.  On  the  other  hand,  if  it  would  not  sustain 
the  verdict  of  a  jury,  the  trial  court's  adjudication  of  the 
existence  of  such  a  contract  is  wrong.  What  the  parties  in- 
tended constitutes  their  contract,  and  their  intention  is  to  be 
ascertained  from  the  language  they  used,  read  and  considered 
in  the  light  of  their  purposes,  their  situation  and  all  of  the 
attendant  facts  and  circumstances.  The  purpose  of  the*  plain- 
tiffs was  to  obtain  cars  for  shipments  on  a  certain  date.  It 
was  the  purpose  of  the  defendant  to  make  the  shipments ;  but, 
whether  the  agent  intended  to  obligate  it  to  furnish  the  cars 
and  make  them  on  a  particular  day,  at  all  hazards,  is  not  so 
apparent.  No  previously  existing  custom  or  practice  so  to 
bind  itself,  which,  if  shown,  might  have  been  relied  upon  by 
the  plaintiffs,  has  been  proved.  The  contrary  is  virtually 
admitted  by  one  of  them.  "When  asked  if.it  was  not  quite 
customary  not  to  have  cars  exactly  on  the  date,  he  replied: 
**Yes,  we  often  get  disappointed.''  Aware  of  the  general 
custom  and  practice  of  common  carriers,  namely,  to  afford 
shippers  facilities  upon  notice  and  demand  thereof,  in  a 
reasonable  time,  and  also  of  the  defendant's  observance  of  this 
general  rule  in  its  previous  dealings  with  the  plaintiffs,  one  of 
their  number  applied  for  cars,  in  the  usual  manner,  for  a 
certain  day,  without  a  suggestion  of  intent  to  enter  into  a 
contract  different  in  any  respect,  from  those  that  had  formerly 
been  made  for  like  or  similar  purposes,  and  the  agent,  without 
warning  of  any  intention  on  their  part  to  seek  a  different  sort 
of  a  contract,  replied,  in  what  may  very  well  be  considered  the 
usual  terms,  that  he  would  get  them,  meaning  nothing  more 
than  an  assurance  of  an  effort  to  do  so  by  the  customary 
method.  Nothing  in  the  conversation  between  the  parties  or 
in  their  conduct  indicates  intention  to  depart  from  the  usual 
and  ordinary  rule  of  conduct  operative  between  a  shipper 
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and  a  carrier.  In  its  general  character  and  purpose,  as  well 
as  the  method  of  its  procurement,  the  contract  was  not  dif- 
ferent from  numerous  others  the  plaintiffs,  as  traders  in  live 
stock  and  shippers  thereof,  had  previously  made  with  carriers, 
from  time  to  time,  throughout  a  period  of  several  years. 

The  literally  unqualified  promise  to  obtain  the  cars  means 
no  more  than  the  promisor  actually  intended.  Words  in  a 
written  contract  are  not  to  be  interpreted  without  reference 
to  their  context.  Nor  are  words  used  in  a  verbal  contract  to 
be  wholly  disconnected  from  the  circumstances  under  which 
they  were  used,  reflecting  light  upon  the  intention  of  the 
parties.  In  both  classes  of  contracts,  words  are  often  denied 
effect  according  to  their  full  literal  import,  in  order  to  make 
them  speak  the  real  intention  of  the  parties.  *'A  particular 
or  general  custom  or  usage  may  be  proven  to  vary  the  usual 
meaning  of  the  language  of  the  contract,  or  to  import  a  term 
not  expressed  therein."  9  Cyc.  582.  *' Language  used  by  one 
party  to  a  contract,  is  to  receive  such  construction,  as  he,  at 
the  time,  supposed  the  other  party  would  give  to  it,  or  such' 
construction  as  the  other  party  was  fairly  justified  in  giving 
to  it,  which  is  the  same  thing."  Gunnison  v.  Bancroft y  11  Vt.  v^ 
490;  Jordon  v.  Dyer,  34  Vt.  104.  The  language  of  the  prom- 
isor is  always  to  be  taken  in  the  sense  in  which  he  had  reason 
to  believe  the  promisee  understood  it.  Chnmherlain  v.  Rail- 
road Co,,  15  0.  St.  225;  Tallcot  v.  Arnold,  61  N.  Y.  616; 
Barlow  v.  Scott,  24  N.  Y.  40;  Evans  v.  McConnell,  99  Iowa 
326 ;  2  Kent  Comm.  p.  557 ;  9  Cyc.  578. 

Though  the  intention  and  meaning  of  an  oral  agreement  is 
more  often  a  question  for  the  jury  than  for  the  court,  be- 
cause, ordinarily,  there  is  conflict  in  the  testimony  as  to  the 
terms  of  such  a  contract,  the  interpretation  of  one  expressed 
in  clear  and  undisputed  terms  is  a  question  for  the  court  and 
Tiot  for  the  jury.  Spragins  v.  White,  108  N.  C.  449;  Rhodes 
V.  CTiesson,  44  N.  C.  336;  Festerman  v.  Parker,  10  Ire.  474; 
Young  v.  Jeffreys,  4  Div.  &  Bat.  216;  Brannocl'  v.  Elmore, 
144  Mo.  55;  WUlard  v.  Gas  Fixture  Co.,  47  Mo.  App,  1.  As 
stated  by  the  plaintiff's  witness,  the  contract  is  clear  and 
free  from  ambiguity,  and  the  facts  and  circumstances  casting 
light  on  the  meaning  of  the  words  used  are  uncontroverted. 
The  defendant's  agent  contradicted  this  witness,  but  the  ques- 
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tion  of  veracity  between  them  would  be  one  for  the  jury. 
The  testimony  for  the  plaintiffs'  taken  as  true  and  interpreted 
by  established  rules,  does  not  prove  a  special  and  absolute 
contract  to  furnish  cars  on  a  particular  day. 

Nor  has  a  right  of  recovery  been  made  out  on  the  theory 
of  a  breach  of  the  defendant's  duty  to  furnish  cars,  upon  ap- 
plication therefor  and  after  reasonable  notice.  A  very  de- 
cided preponderance  of  the  evidence  shows  application  was 
made  on  September  7th,  not  the  5th.  The  defendant's  record 
of  applications  for  cars  shows  the  plaintiffs  ordered  two 
single-deck  cars  on  the  5th,  loaded  a  double-deck  car  on  the 
7th  and  ordered  two  double-deck  cars  on  the  7th,  for  deliver^'' 
on  the  10th.  Speaking  from  their  record,  not  from  recollec- 
tion, both  the  agent  and  his  assistant  positively  assert  the  two 
double-deck  cars  were  ordered  on  the  7th  for  the  10th.  The 
assistant,  testifying  from  his  original  record,  says  they 
ordered  two  single-deck  cars  on  the  5th.  The  record  produced 
was  a  leaf  from  a  book,  containing  the  original  entries.  On 
cross-examination,  the  witness  says  some  of  the  papers  he  had 
did  not  show  in  whose  name  the  two  cars  were  ordered  on  the 
5th.  Immediately  before  this  admission,  he  had  said  he  had 
a  bateh  of  papers.  Whether  he  meant  that  batch  of  papers 
did  not  show  the  names  of  the  parties  or  that  the  leaf  did  not 
show  it,  is  not  quite  clear;  but,  notwithstanding  this  ad- 
mission, he  proceeded  to  say  he  could  show  it  from  some- 
thing, but  did  not  complete  the  answer  on  account  of  an 
interruption.  The  chief  clerk  to  the  car-service  agent  gives 
facts  tending  to  corroborate  the  testimony  of  the  station 
agent's  assistant.  He  says  Fort  Springs  on  the  6th  advised 
that  they  had  two  double-deck  cars  on  hand  and  needed  four, 
one  to  load  that  day  and  three  to  load  on  the  12th.  This  ad- 
yico  was  received  on  the  7th.  On  the  9th,  Port  Springs  ad- 
vised that  they  had  no  double-deck  cars  on  hai^d  and  needed 
four,  two  to  load  on  the  10th  and  two  on  the  12th.  If  the 
plaintiffs  gave  their  order  on  the  7th,  a  requisition  was  then 
made  on  the  dispatcher's  office  at  Hinton  and  then  forwarded 
to  the  oflfice  of  the  general  superintendent  for  transportation 
at  Richmond,  as  well  as  to  yard  masters  on  the  division,  ex- 
tending from  Clifton  Forge  to  Hinton.  The  7th  of  Septem- 
ber was  Saturday  and  this  order,  if  given  on  that  day,  might 
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not,  in  the  ordinary  course  of  business,  have  reached  Rich- 
mond before  the  9th,  a  Sunday  intervening.  But,  if  it  had 
been  given  on  the  5th,  it  would  no  doubt  have  been  received 
at  Richmond  not  later  than  the  7th.  In  the  report  sent  on  the 
6th  and  received  on  the  7th,  there  was  no  demand  for  double- 
deck  cars  for  use  on  the  10th.  One  was  needed  for  the  6th 
and  three  for  the  12th.  Then,  on  the  9th,  came  the  order  for 
four,  two  for  use  on  the  10th  and  two  for  use  on  the  12th. 
The  original  sheet  from  the  office  at  Fort  Springs  was  pro- 
duced by  the  witness  and  exhibited  to  the  jury.  The-testi- 
mony  as  to  the  state  of  the  record  in  the  office  at  Richmond 
is  not  supported  by  any  original  papers,  but  the  testimony 
was  not  objected  to  for  lack  thereof.  Though  the  plaintiffs 
did  not  make  the  memoranda  and  are  not  shown  to  have  been 
present  at  the  time  of  the  making  thereof,  they  are  shown  to 
have  been  made  in  the  usual  course  of  business  and  under 
circumstances  inconsistent  with  any  motive  for  fabrication 
thereof.  That  the  plaintiffs  ordered  two  single-deck  cars,  on 
the  5th,  is  a  circumstance  tending  very  strongly  to  show  their 
witness  is  mistaken  in  saying  the  double-deck  cars  were 
ordered  on  that  date.  In  his  examination  in  chief,  he  said  he 
had  ordered  two  double-deck  cars,  on  the  7th.  To  the  testi- 
mony of  the  agents  in  rebuttal  of  this  statement,  showing  con- 
tradictory facts  and  circumstances,  he  made  no  reply. 
Nobody  was  put  on  the  stand  to  say  they  had  not  ordered  two 
single-deck  cars  on  the  5th.  This  amounts  to  a  virtual  ad- 
mission that  such  an  order  was  given  and  the  fact  is  wholly 
inconsistent  with  the  claim  and  evidence  of  the  plaintiffs. 

Upon  this  testimony,  a  jury  would  have  been  bound  to  find 
the  order  for  the  10th  was  given  on  the  7th,  and  this  would 
have  been  insufficient  notice,  as  the  evidence  adduced  by  the 
defendant  clearly  shows.  Every  effort  was  made  to  get  the 
cars  and  the  time  required  was  just  one  week. 

For  the  reasons  stated,  the  judgment  will  be  reversed  and 
a  judgment  for  the  defendant  rendered  here. 

Reversed  and  rendered. 
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ABANDONMENT.    See  AoHon  1,  4  (pp.  121,469). 

ABANDONMENT  OF  PREMISES.     See  Landlord  and  Tenant  9    (p. 
426). 

ABANDONMENT— SETTLEMENT  AND.     See  Cmtracts  20   (p.  290). 

ABATEMENT  AND  REVIVAL: 
1.    A  suit  by  the  life  tenant  and  remainderman  to  establish  a  trust  in 
land  does  not  abate  on  the  life  tenant 's  death.    Taylor  v.  Taylor  470. 

ABOLITION.    See  Crvmiwxl  Law  16  (p.  685). 

ABOLITION  OF  DEFENSE.    See  Master  and  Servant  19  (p.  756). 

ACCEPTANCE— EFFECT  OF.    See  Deeds  3  (p.  63). 

ACCEPTANCE  OF  GRANTEE.    See  Deeds  2  (p.  63). 

ACCEPTANCE  OF  NEW  NOTE.    See  Payment  4  (p.  636). 

ACCEPTANCE  AND  RETENTION  OF  PROPERTY.     See  Sales  2  (p. 

503). 

ACCESSORY— PRINCIPAL  AND.     See  Cnminal  Law  16  (p.  685). 

ACCOMMODATION  INDORSERS.    See  BQls  and  Notes  1,  2,  3  (p.  636). 

ACCORD  AND  SATISFACTION: 

1.  A  receipt  by  the  grantor  of  an  easement  acknowledging  payment  in 
full  for  all  damages  held  not  an  accord  and  satisfaction  barring  him 
or  his  vendees  from  recovering  for  injuries  subsequent  to  laying  a 
pipe  line.    Moore  v.  Hope  Natural  Gas  Co.  650. 

ACCOUNT— BOOKS  OF.    See  Evidence  2  (p.  247). 

ACCOUNT  OF  FIDUCIARY.    See  Reference  1  (p.  306). 

ACCOUNT— GUARDIAN 'S.    See  Guardian  and  Ward  1  (p.  306). 

ACQUIESCENSE  OF  DIRECTORS.    See  Building  4-  Loan  Associations 
3  (p.  431). 

ACQUISITION  OF  PROPERTY.    See  Trusts  2  (p.  70). 

ACREAGE— STATEMENT  OF.    See  Boundaries  2  (p.  508). 

ACCRUAL  OF  CAUSE.    See  Limitation  of  Actions  3  (p.  610). 
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ACCUSED— PRESENCE  OF.    See  Cnminal  Law  6  (p.  37). 

ACKNOWLEDGMENT : 

1.  A  married  woman  can  bind  her  land  for  sale  only  by  a  writing  duly 
acknowledged  by  her  as  required  by  statute.    JVeekly  v.  Wagner  236. 

2.  A  married  woman 's  acknowledgment,  after  expiration  of  the  time  for 
exercising  the  option,  of  a  written  option  executed  only  by  her 
signature  and  seal,  held  not  to  revive  and  legalize  the  agreement  and 
an  election  made  under  it.    Id, 

ACTION: 

1.  In  view  of  Code  1913,  c.  114,  $  12  (sec.  4614)  and  chapter  127,  5  8 
(sec.  4839),  heldf  that  the  pendency  of  a  suit  for  three  years  without 
any  proceeding  taken  did  not  prove  an  intention  to  abandon  the  suit. 
Central  Dutrid  4"  Printing  Telegraph  Co.  v.  Parkershwrg  4"  O.  V.  E, 
By.  Co.  121. 

2.  A  tort  may  not  be  waived  and  assumpsit  maintained  thereon  against 
a  wrongdoer,  where  the  latter 's  estate  has  not  been  benefited  thereby. 
Parkenhv/rg  4'  Marietta  Sand  Co.  v.  Smith  246. 

3.  Under  Code  1913,  c.  114,  $  12  (sec.  461;">),  a  cause  submitted  for 
final  decision,  though  not  kept  on  the  court  docket,  is  not  discon- 
tinued or  abandoned  by  failure  to  enter  any  order  of  continuance  for 
11  years.    Taylor  v.  Taylor  469. 

4.  Failure  of  plaintiff,  after  submitting  bis  cause  for  decision,  to  have 
any  further  orders  made  therein  for  1 1  years,  held  not  to  show  a  dis- 
continuance or  abandonment.    Id. 

See  Husband  and  Wife  1  (p.  722). 

ACTION  BY  ADMINISTRATOR.     See  Excciitorf.  and  Administrators  1 
(p.  698). 

ACTION  BY  ADMINISTRATRIX.     See  Dismissal  and  Nonsuit  4    (p. 
641). 

ACTION  AGAINST  GRANTEE.    See  Contracts  3  (p.  58). 

ACTION  OF  COUNCIL.    See  Mutiiciiwl  Corporations  10  (p.  630). 

ACTION  FOR  DAMAGES.     See  Mumoipai  Corporations  13   (p.  657). 

ACTION  EX  CONTRACTU.     See  Contracts  19  (p.247). 

ACTION  FOR  INJURIES.    See  Master  and  Servant  1,  2  (p.  50). 

ACTION— OFFICIAL.    See  Bribery  2  (p.  685). 

ACTION— NEW  CAUSE  OF.    See  PleaOing  3,  5  (pp.  721,  747). 

ACTION  ON  POLICY.    See  Insurance  4,  5  (p.  615). 
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ACTION  FOR  PRICE.    See  Sales  3  (p.  503). 

ACTION— RIGHT   OP.     See  Action  2    (p.  246) ;    Officers   1    (p.  271); 
Cancellaiion  of  Instruments  3  (p.  534). 

AD  DAMNUM  CLAUSE.    See  Damages  3  (p.  642). 

ADDITIONAL  COMPENSATION.    See  Attomeif  and  Client  1  (p.  592). 

ADJOINING  LANDS— DRAINING  OF.    See  Mines  and  Minerals  10  (p. 
769). 

ADMINISTRATION  OF  ASSETS.    See  Courts  5  (p.  481). 

ADMINISTRATION— EXPENSE  OF.     See  Courts  7  (p.  482)  ;  Beceiv- 
ers  1,  2  (p.  482). 

ADMINISTRATION  OF  OATH.    See  Criminal  Law  4,  5  (p.  37). 

ADMINISTRATOR— ACTION  OF.     See  Executors  and  Adminisirators 
1  (p.  698). 

ADMINISTRATORS— EXECUTORS  AND.    See  Dismissal  and  Nonsuit 
4  (p.  641). 

ADMINISTRATRIX— ACTION  BY.     See  Dismissal  amd  Nonsuit  4  (p. 
641). 

ADMISSIBILITY.     See  Evid^oe  2,  3,  5,  11   (pp.  247,  527,  673)  ;  Fraud 
1  (p.  642). 

ADMISSION.    See  Evidence  1,  3  (pp.  63,  247). 

ADMISSION  OF  EVIDENCE.     See  Cnminal  Law  7   (p.  37);   Appeal 
and  Error  2  (p.  50). 

ADVERSE  POSSESSION: 

1.  Possession  nnder  a  junior  patent,  boundaries  in  which  interlock  with 
senior  patent,  extended  to  the  interlock,  if  the  interlock  was  within 
an  exception  in  the  senior  patent;  otherwise,  actual  possession  of  the 
interlock  was  essential.    Williams  v.  Smith  287. 

AFFIDAVITS.    See  Appeal  and  Error  15  (p.  412). 
AFFIRMATIVE  SHOWING.    See  Partition  3  (p.  276). 

AGENCY.    See  Contracts  11  (p.  239). 

AGENCY  OR  OPTION  CONTRACT.    See  Mines  and  Minerals  2,  3  (p. 
174), 

AGENT.    See  Corporations  6,  7  (p.  31). 

AGENT— DECLARATION  OF.    See  Evidence  5  (p.  527). 

AGENT— OFFER  BY.    See  Crimiwd  Law  18  (p.  686). 
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AGENT— PAYMENT  TO.    See  Principal  amd  Agent  2  (p.  282). 

AGENT— VOLUNTARY  PAYMENT  OP.     See  FrincipaX  and  Agent  1 
(p. 268). 

AGREEMENT.    See  Bills  and  Notes  3  (p.  636). 

AGREEMENT  TO  ASSIGN.     See  Specific  Performance  4  (p.  716). 

AGREEMENT— GRATUITOUS.    See  Bailroads  3  (p.  197). 

AGREEMENT— SELECTION  BY.    See  Judges  1  (p.  128). 

ALLEGATION  OF  POSSESSION.    See  Quieting  TUle  1  (p.  161). 

ALIENATION— RESTRAINT  ON.    See  Perpetuities  2^  (p.  193). 

ALLOWANCE.    See  Courts  7  (p.  482)  ;  Receivers  1,  2  (p.  482). 

ALTERATION  OF  ROAD— SUBSEQUENT.    See  Counties  1  (p.  727). 

AMBIGUOUS  BY-LAWS.     See  Corporations  10,  11   (p.431)j  Building 
4"  Loan  Associations  1  (p.  431). 

AMENDED  DECT.ARATION.    See  Pleading  3,  5  (pp.  721,  741). 

AMENDMENT.    See  Egwi/y  22,  23  (p.  557). 

AMENDMENT  OF  CHARTER.     See  Municipal  Corporations  3,  4    (p. 
572). 

AMOUNT  INVOLVED.    See  Appeal  and  Error  22  (p.  768). 

ANIMALS : 

\  1.     It  is  sufficient  if  the  owner  should  have  known  the  animaPs  disposi- 

tion.    Butts  V.  Houston-  604. 

2.  The  owner  may  be  chargeable  with  knowledge  of  vicious  disposition 
through  his  neglect  to  take  notice  of  frequent  manifestations.    Id, 

3.  Testimony  to  show  restraint  upon  the  animal  following  a  previous 
assault  by  it  held  admissible  as  tending  to  show  knowledge  of  the 
animal's  disposition.    7^^ 

4.  Mere  lapse  of  a  reasonable  time  tield  to  affect  the  probative  value 
but  not  the  competency  to  show  knowledge  of  proof  of  restraint  on 
the  animal  following  a  previous  assault  by  it.    Id. 

5.  Whether  defendant  had  knowledge  as  to  the  malevolent  disposition 
of  a  horse,  is  ordinarily  for  the  jury.    Id, 

ANSWER.    See  Equity  9  (p.  203). 

ANSWER^SUPPLEMENTARY.     See  Equity  13  (p.  470). 
ANTECEDENT  SUBSCRIPTION.    See  Corporations  3,  4  (p.  1). 
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APPEAL  AND  ERROR: 


1.  Where  a  bill  of  exceptions  is  signed  by  the  judge  in  term  time  and 
made  part  of  the  record  by  an  order  of  the  court,  no  certificate  to 
the  clerk,  as  when  signed  by  the  judge  in  vacation,  is  required.  Nor 
will  a  mere  clerical  error,  as  in  a  date,  self  correcting  by  the  record, 
vitiate  such  bill  of  exceptions.     Yates  v.  Crozer  Coal  4'  Coke  Co.  50. 

2.  Though  evidence  be  admitted  as  an  issue  not  made  by  the  pleadings, 
if  it  also  bears  on  another  isnue  presented  thereby,  its  admission  is 
not  reversible  error.    Id. 

3.  Error  in  rejection  of  evidence,  fully  cured  by  subsequent  testimony 
of  the  witness,  is  not  ground  for  reversal.     Id.  51. 

4.  In  the  absence  of  a  clear  abuse  of  discretion,  the  Supreme  Court  of 
Appeals  will  not  interfere  with  a  ruling  which,  pursuant  to  Code 
1913,  c.  138,  $  5  (sec.  4825),  does  not  tax  plaintiff  with  costs  ou 
granting  a  new  trial.    Coffman  v.  Viquesney  84. 

5.  Where  the  court  erroneously  permits  the  demurree  to  withdraw  from 
'        a  voluntary  joinder  in  a  demurrer  to  the  evidence,  and  erroneously 

awards  the  demurree  a  new  trial,  the  Supreme  Court  of  Appeals,  on 
reversal,  will  remand  the  case  for  further  proceedings.  Frymier  v. 
Lorama  B.  Co.  96. 

6.  The  Supreme  Court  of  Appeals  may  of  its  own  motion  reverse  de- 
crees entered  in  the  absence  of  necessary  parties.  Mcllwaine  Knight 
cf-  Co.  V.  Fielder  111. 

7.  Under  Code  1913,  c.  135,  $  1,  (sec.  4981)  cl.  9,  an  order  setting 
aside  a  default  judgment  entered  on  an  inquiry  of  damages  is  re- 
viewable by  writ  of  error.    ClarJc  v.  Lee  144. 

8.  After  ex]iration  of  the  period  for  an  appeal,  an  order  setting  aside 
a  default  cannot  be  reviewed;  and  a  cross-assignment  of  error 
therein  made  in  a  brief  filed  to  a  later  judgment  obtained  after 
expiration  of  the  limitation  is  unavailing.    Id.  145. 

9.  An  appeal  within  time  as  to  one  decree  in  a  case  does  not  bring  up 
other  appealable  decrees  as  to  which  the  time  fixed  by  law  for 
appeal  has  expired.     Hornor  v.  Life  231. 

10.  Error  cannot  be  predicated  on  nonprejudicial  rulings.     Id. 

11.  Where  a  judgment  is  clearly  excessive  in  a  particular  amount,  the 
action  will  be  remanded,  to  permit  a  proper  remittitur  or  a  new 
trial.     First  Nat.  Bank  of  Mannington  v.  Bank  of  Mannington  356. 

12.  A  petition  for  writ  of  error  is  sufficient  under  Code  1913,  c.  135,  J 
8  (sec.  4988),  and  Supreme  Court  Rule  1,  $  1,  though  brief  when 
accompanied  by  the  record,  if  it  states  the  case,  assigns  error  and 
points  out  the  decision  complained  of.  Easter  v.  Virginian  By.  Co, 
383. 
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APPEAL  AND  ERBOR—Cow/iwucd. 

13.  The  giving  of  an  instruction  presenting  an  abstract  legal  question 
does  not  necessarily  require  a  reversal.    Id.  385. 

14.  Where  the  excessive  interest  allowed  in  a  tort  action  exceeds  $100, 
the  judgment  will  be  reversed,     /d. 

15.  In  resistance  of  a  motion  to  dismiss  an  appeal  under  Code  1913,  c. 
135,  $  17  (sec.  4997),  h^ld  that  it  could  be  shown  by  affidavit  that 
the  appeal  bond  was  filed  with  the  clerk  of  the  circuit  court  in 
time  and  approved  by  him  and  subsequently  lost  or  mislaid.  Har- 
rison V.  Harmon  412. 

16.  The  trial  court's  findings  on  an  issue  of  fact  cannot  be  disturbed 
when  sustained  by  a  preponderance  of  the  evidence.  Gainer  v. 
Griffith  427. 

17.  Failure  of  the  declaration  to  allege  plaintiff's  appointment  and 
qualification  as  administrator  held  not  harmless.     Brogan  v.  Union 

Traction  Co,  698. 

» 

18.  In  the  absence  of  evidence  to  contrary,  the  Supreme  Court  will  pre- 
sume that  the  jury  understood  that  general  instructions  were  so 
limited.    Id, 

19.  Refusal  to  tell  the  jury  that  ** highest  degree  of  care,*'  employed  in 
an  instruction,  meant  ''utmost  degree  of  care,"  held  not  ground  for 
reversal.    Id.  699. 

20.  Where  plaintiff's  uncontradicted  evidence  tends  to  establish  his 
cause  of  action,  exclusion  of  such  evidence  requires  a  reversal. 
Mulvay  v.  Hanes  722. 

21.  Resistance  of  motion  for  leave  to  file  a  declaration  setting  up  a  new 
cause  of  action,  followed  by  demurrers,  held  a  sufficient  objection  to 
the  filing  thereof.    Findley  v.  Coal  4r  Coke  Ey.  Co.  747. 

22.  Where  the  uncontradicted  evidence  in  a  purely  pecuniary  action 
shows  that  the  amount  in  controversy  is  less  than  $100,  a  writ  of 
error  to  the  Supreme  Court  of  Appeals  will  be  dismissed.  Cox  v. 
Shan/  768.  ' 

23.  Where  a  decree  of  specific  performance  of  a  contract  to  maintain  a 
depot  does  not  properly  protect  the  interests  of  the  public  and  tbo 
railroad  company,  it  may  be  modified  on  appeal.  Harper  v.  Vir- 
ginian Ey.  Co.  790. 

APPEAL  BOND— FILING  OF.    See  Appeal  and  Error  15  (p.  412). 

APPEAL  FROM  ONE  DECREE.    See  Appeal  and  Error  9  (p.  231). 

APPEATi— MODIFICATION  OF.    See  Appeal  amd  Error  23  (p.  790). 

APPEAL— PRESUMPTION  ON.     See  Appeal  and  Error  18  (p.  698). 
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APPEAL  BY  STATE.    See  CriminaZ  Law  13,  15  (pp.  360, 361). 

APPEALr—TIME  FOR.    See  Appeal  and  Error  8  (p.  145). 

APPEARANCE.    See  Justices  of  the  Peace  4  (p.  763).  » 

APPLIANCES— SAFE.     See  Master  and  Servant  5  (p.  311). 

APPLICABILITY  TO  CASE.    See  Trial  6  (p.  247). 

APPLICATION.    See  Mines  and  Minerals  8  (p.  300)  ;  Fayments  2,  3  (p. 
314). 

APPLICATION  TO  ESTABLISH.    See  Ferries  1  (p.  519). 

APPLICATION  TO  OVERDRAFTS.     See  Bonis  and  Banking  1    (p. 
315). 

APPLICATION  OF  STATUTE.    See  Dower  4  (p.  333). 

APPOINTMENT  OF  COMMITTEE.     See  Insane  Fersons  1,  2,  3   (p. 
516). 

ARBITRATION  AND  AWARD.    See  Contracts  17  (p.  246). 

ARBITRATORS— AWARD  OF.    See  Contracts  17  (p.  247). 

ARCHITECT.    See  Contract  11,  12  (p.  239). 

ARCHITECT— AUTHORITY  OF.    See  Cowtraols  13  (p.  240). 

AREAS— EXCEPTED.    See  Fullic  Lands  4  (p.  673). 

ARGUMENT.    See  Criminal  Law  10  (p.  263). 

ASSAULT  AND  BATTERY: 

1.  Wbere  a  proprietor  exceeds  the  bounds  of  reasonable  force  in  ex- 
pelling a  trespasser  from  bis  premises,  he  is  guilty  of  an  assault. 
State  V.  Flanagan  783. 

2.  The  right  to  use  reasonable  force  to  eject  an  intruder,  without  being 
guilty  of  assault,  is  not  limited  to  one's  dwelling  house,  but  applies 
to  any  property  of  which  he  has  lawful  possession.    Id, 

ASSESSMENT  OF  RAILROAD  PROPERTY.     See  Taxation  2,  3    (p. 

777). 

ASSESSMENT— UNLAWFUL.    See  Taxation  3  (p.  777). 
ASSETS— ADMINISTRATION  OF.    See  Cot*r««  5  (p.  481).      . 
ASSIGN— AGREEMENT  TO.    See  Specific  Ferformance  4  (p.  716). 
ASSIGNEE— SUIT  BY.     See  Mines  and  Minerals  7  (p.  300). 
ASSIGNMENT.    &ee  Insurance  Z  (p.  614). 
ASSIGNMENT  OF  POLICY.    See  Insurance  1,  2,  (p.  614). 
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ASSUMPSIT— ACTION  OF: 

1.  A  special  count  in  assumpsit  held  not  demurrable  because  it  failed 

to  charge  a  promise  to  pay  '*the  sum  of  dollars,"  alleged 

in    a   previous  paragraph   to   be   due   under   the   original    contract 
pleaded.    Parkersburg  ^  Marietta  Sand  Co.  v.  Smith  246. 

2.  A  special  count  held  not  demurrable  for  failure  to  aver  a  promise 
to  pay  respectively  two  sums  demanded,  where  such  promises  were 
comprehended  under  the  general  averment  of  a  promise  to  pay  a 
larger  sum  than  the  aggregate  of  both  items.    Id. 

3.  A  special  count  held  not  bad  on  demurrer  because  it  averred  a 
promise  to  pay  interest  on  a  sum  sued  for  from  a  date  anterior  to 
the  making  of  the  second  of  two  contracts  sued  on.    Id. 

4.  Where  the  declaration  in  assumpsit  contains  the  common  counts  for 
work  and  labor  done,  it  need  not  contain  a  quantum  meruit  count. 
Id.  247. 

ASSUMPTION  OF  RISK.    See  Master  and  Servant  19  (p.  756). 

ATTACK— COLLATERAL.     See  JudgtJient  3  (p.  120). 

ATTENDANT  RISKS.    See  Negligence  1  (p.  197). 

''AT  THE  TIME  OF  THE  PASSAGE  OF  THE  ACT.'*     See  Statutes 
1  (p.  573). 

ATTEMPTED  BRIBERY  OF  PUBLIC  OFFICERS.     See  Bribery  5  (p. 
686). 

ATTORNEY  AND  CLIENT: 

1.  Equity  will  cautiously  scrutinize  a  contract  for  addational  compensa- 
tion obtained  by  an  attorney  from  his  client  after  the  relation  be- 
tween them  was  established.    Vance  v.  Ellison  592. 

ATTORNEY'S  FEES.     See  Courts  6,   7    (p.  482);   Beceivers  1,  2    (p. 

482). 

AUTHENTICATION.     See  Evidence  10  (p.  673). 
AUTHORITY.    See  Corporation*  12  (p.  431). 
AUTHORITY  OF  ARCHITECT.    See  Contracts  13  (p.  240). 

AUTHORITY  OF  OFFICERS.    See  Corporations  12  (p.  431). 

AUTHORITY  OF  STATION  AGENT.     See  Carriers  10  (p.  803). 

AUTHORITY  OF  TREASURER.     See  BuUding  4-  Loan  Associaiions  2 
(p.  431). 

AWARD— ARBITRATION  AND.    See  Contracts  17  (p.  246). 
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BANKS  AND  BANKING: 


1.  That  a  bank  for  its  owd  coDvenience  had  noted  the  daily  debit  and 
credit  balance  of  a  customer  on  its  ledger  held  not  to  preclude  it 
from  thereafter  applying  deposits  to  the  customer 's  oldest  overdraft. 
Byan  v.  Casio  315. 

BENEFICIARY.    See  Trusts  7  (p.  663). 

BEST  AND  SECONDARY.     See  Evidence  9,  11  (pp.  297,  614). 

BII.L.    See  Quieting  Title  1  (p.  161). 

BILL— DEMURRER  TO.     See  Limitation  of  Actions  2  (p.  432). 

BILL  OF  EXCEPTIONS.     See  Appeal  and  Error  1  (p.  50). 

BILL— FAILURE  OF.    See  CanceUaiion  of  Instruments  2  (p.  161). 

BILL— ORIGINAL.    See  Judges  1  (p.  128). 

BILL  OF  REVIEW.     See  Equity  3,  6,  7,  15,  16,  17  (pp.  63,  111,  531). 

BILLS  AND  NOTES: 

1.  Where  accommodation  indorsers  indorse  under  an  agreement  to  be 
equally  liable,  they  are  treated,  on  the  maker's  default,  as  his 
sureties  in  the  adjustment  of  ultimate  rights  and  liabilities  among 
themselves.    Plumley  v.  First  Nat.  Bank  of  Hinion  636. 

2.  Accommodation  indorsers  are  prima  facie  liable  to  one  another  in 
the  inverse  order  of  the  indorsement.    Id. 

• 

3.  An  agreement  between  accommodation  indorsers  that  they  will  be 
equally  liable  need  not  be  formal  or  in  writing,  but  may  be  inferred 
from  circumstances  and  shown  by  parol  evidence.     Id. 

See  Payment  4  (p.  636). 

BINDING  CONTRACT.    See  Sales  4  (p.  725). 

BINDING  EFFECT.    See  Municipal  Corporations  10  (p.  630). 

BINDING  INSTRUCTIONS.     See  Trial  7  (p.  247). 

BOOK— RECORD.    See  Evidemce  8  (p.  614). 

BOOKS  OF  ACCpUNT.    See  Evidence  2  (p.  247). 

BOND— FIDELITY.     See  Cwporations  9    (p.  431);   Limitation   of  Ac- 
tions 2  (p.  432) ;  Principal  and  Surety  6  to  10  (pp.  431,  432). 

BOND— COMMISSIONERS    See  Officers  1  (p.  271). 

BOND  ISSUE— COUNTY.    See  Counties  1,  2  (pp.  727,  728). 

BOND  ISSUE— PROCEEDS  OF.     See  Highways  4  (p.  728). 

BOND— LIABILITY  ON.    See  Guardian  and  Ward  2  (p.  306). 
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BOND— TERMS  OF.    See  Corporations  13  (p.  432). 
BONDS— ISSUANCE  OF.    See  Mortgages  2  (p.  120). 
BONDS— SURETIES  ON.    See  Gwirdian  and  Ward  2  (p.  306). 

BOUNDARIES : 

1.  In  construing  an  indefinite  description  in  a  deed,  a  call  therein  which 
is  clearly  a  mistake  may  be  rejected.    State  v.  Hicks  508. 

2.  Where  a  description  in  a  deed  is  indefinite  as  applied  to  the  ground, 
the  statement  of  the  acreage  may  become  an  essential  part  of  the 
description.     Id, 

3.  A  designated  beginning  corner  of  a  survey,  inconsistent  with  other 
calls,  and  shown  by  the  situation  and  purpose  of  the  parties  to  be  a 
mistake,  can  be  rejected.    State  v.  Herold  537. 

4.  A  call  for  a  monument  as  being  on  the  line  of  grantor 's  land,  which 
in  fact  was  not  on  the  line,  may  be  disregarded  to  make  the  descrip- 
tion conform  to  the  intent  of  the  parties.    Id, 

5.  The  rule  that  a  call  for  a  monument  prevails  does  not  apply,  where 
it  would  make  the  deed  include  land  not  owned  by  the  grantor,  and 
omit  land  owned  by  him.    Id, 

6.  A  call  in  a  deed  for  an  adjoining  tract  of  land  as  a  monument  is  a 
call  for  the  true  location  of  the  tract  at  the  date  of  the  deed.    Id, 

7.  Where  the  deed  in  controversy  calls  for  an  adjoining  tract,  as  a 
monument,  the  location  of  the  adjoining  tract  may  be  ascertained, 
though  not  directly  involved.    Id. 

BOUNDARIES  OF  LAND.    See  Ejectment  2  (p.  462). 

BOUNDARIES— TITLE  AND.    See  Equity  12  (p.  370). 

BREACH.    See  Contracts  10,  21  (pp.  103,  290);  Covena^its  1  (p.  156). 

BREACH  OF  COVENANT.    See  Landlord  and  Tenant  11,  12  (p.  663)  ; 
Trial  5  (p.  208). 

BREACH  OF  WARRANTY.    See  Sales  3  (p.  503). 

BRIBERY : 

1.  Members  of  the  public  service  commission  are  *  *  executive  officers,  ^ ' 
within  Code  1913,  c.  147,  J  5a  (sec.  5250),  relative  to  bribery. 
Weil  V.  Black  685. 

2.  To  constitute  the  offense  of  attempted  bribery,  it  is  immaterial 
whether  the  official  action  sought  to  be  influenced  was  right  or 
wrong.    Id. 
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BBIBEBY— Continued. 


3.  An  offer  of  money  to  a  member  of  the  public  service  commission  to 
induce  him  to  testify  in  a  suit  to  enjoin  the  enforcement  of  a  rate 
regulation  held  attempted  bribery,  whether  such  testimony  is  true  or 
false.    Id.  686. 

4.  All  the  acts  to  be  performed  by  a  public  service  commissioner  in 
relation  to  a  suit  to  enjoin  the  enforcement  of  a  rate  regulation  are 
official,  and  not  personal  acts.    Id, 

5.  It  is  no  defense  to  an  indictment  for  attempted  bribery  of  a  public 
officer  that  he  was  not  a  de  jure  officer.    Id, 

BMBEEY  OP  FUBLIC  OFFICEBS— ATTEMPTED.     See  Bribery  5 

(p.  686). 

BRIBERY— WHAT  CONSTITUTES.    See  BHhery  3  (p.  686). 

BROKERS: 

1.  Where  an  agency  contract  to  sell  realty  is  limited  to  a  certain  time, 
the  agent  is  not  entitled  to  a  compensation  unless  he  procures  a 
purchaser  within  that  time,  or  an  extension  thereof,  or  the  time 
limit  is  waived.    Chambers  v.  Simmons  174. 

2.  Evidence  held  insufficient  to  show  that  plaintiff  sold  or  procured 
purchasers  for  oil  property  within  the  time  and  on  the  terms 
specified  in  his  agency  contract.    Id, 

3.  Evidence  in  an  action  for  commission  on  a  sale  of  oil  property  held 
insufficient  to  show  waiver  of  extension  of  the  time  limit  fixed  by  the 
agency  contract,  or  that  the  owner  prevented  the  sale  from  being 
sooner  consummated.    Id,  175. 

BUILDING  CONTRACT.    See  Contracts  14  (p.  239). 

BUILDING  AND  LOAN  ASSOCIATIONS: 

1.  A  contract  for  repayment  of  money  advanced  on  unmatured  stock  of 
a  building  and  loan  association  held  not  violative  of  Code  1913,  c. 
54,  $  26  (sec.  2925),  and  not  usurious.    Stoddard  v.  Jarrett  203. 

2.  By-laws  of  a  building  association  relative  to  the  duties  of  the  treas- 
urer held  ambiguous  and  subject  to  construction  by  the  directors 
and  officers  of  the  corporation.  Wait  v.  Homestead  BuUding  Ass'n 
431. 

3.  Where  the  board  of  directors  of  a  building  association  acquiesced  in 
the  treasurer's  receipt  of  moneys  at  times  and  places  other  than  at 
weekly  meetings,  held,  that  they  thereby  authorized  him  to  do  so.    Id. 

BURDEN  OF  PROOF.  See  Eminent  Domain  1,  2  (p.  21);  Adverse 
Possession  1  (p.  287) ;  Trial  8  (p.  287) ;  Public  Lands  3,  4  (pp. 
287,  673) ;  MdlicioM  Prosecution  2  (p.  322) ;  Specific  Performance 
7  (p.  789). 
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BUSSES.     See  Municipal  Corporations  8  (p.  576). 

BY-LAWS.     See  Corporations  12  (p.  431). 

BY-LAWS— AMBIGUOUS.     See  Corporations  10,  11  (p.  431);  Building 
4"  Loan  Associations  2  (p.  431). 

CALL— MISTAKE  IN.    See  Bwinduries  1  (p.  508). 

CANCELLATION  OF  INSTRUMENTS: 

1.  Equity  will  refuse  to  cancel  a  written  instrument  where  complain- 
ant's remedy  either  by  action  or  defense  at  law  is  plain,  adequate, 
and  complete.    Big  Huff  Coal  Co.  v.  Thomas  161. 

2.  A  bill  praying  cancellation  of  a  contract  and  a  cross-bill  alleging 
cause  for  affirmative  relief  and  praying  enforcement  of  the  contract 
held  to  present  independent  issues,  so  that  failure  of  the  original 
bill  did  not  carry  with  it  the  cross  biU.    Id. 

3.  A  former  owner,  whose  title  has  been  forfeited  to  the  state,  has  no 
litigable  right  while  the  title  is  so  vested,  and  can  maintain  no  suit 
to  cancel  a  conveyance  of  the  land,  or  any  suit  other  than  a  suit  to 
redeem,  pursuant  to  Code  1913,  c.  105.    Morgan  v.  Pool  534. 

4.  Evidence  in  a  suit  based  on  a  bill  charging  defendants  with  fraud 
in  procuring  a  note  secured  by  a  deed  of  trust,  and  alleging  want  of 
eorsideration  and  praying  cancellation  of  the  note  and  deed  and  an 
injunction,  held  to  authorize  a  decree  for  defendants.  Seaman  v. 
Dyson  599. 

CAPIASES  AND  RETURNS.     See  Criminal  Law  9  (p.  263). 

CARE  REQUIRED.     See  Carriers  3   (p.  698). 

CARRIER— DUTY  OF.     See  Carriers  3  (p.  698). 

CARRIERS: 

1.  Acts  1907,  c.  41  (Code  1913,  c.  54,  $$  71fl,  71fII  [sees.  3020,  3021] ), 
limiting  railroads  to  a  two-cent  passenger  rate,  is  binding  until  de- 
termined by  the  public  service  commission  on  due  application  to  be 
unreasonable,  and  until  regularly  amended  or  nullified.  Stcpte  w 
Baltimore  4-  0.  S.  Co.  400. 

2.  The  public  service  commission  will  not  be  enjoined  from  exercising 
the  power  conferred  on  it  by  Laws  1913,  c.  9  (Code  1913,  c.  15o,  $$ 
1-21  [sees.  636-656]),  until  it  has  investigated  and  determined  that 
a  rate  complained  of  is  invalid  as  to  a  particular  carrier.    Id. 

3.  Carriers  must  exercise  the  highest  degree  of  care  to  avoid  injurinj^ 
passengers.    Brogan  v.  Union  Traction  .Co.  698. 

4.  Declaration  in  an  action  of  the  death  of  a  passenger  held  not  de- 
murrable, though  it  charged  a  higher  degree  of  care  than  was  owing. 
Id. 
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CARRIERS—ConttWMcd. 


5.  An  instruction  relating  to  the  negligence  of  a  carrier  of  passengers 
held  to  sufficiently  define  "proximate  cause/'    Id  699. 

6.  Whether  the  abandonment  of  a  derailment  switch  of  a  street  railway 
near  its  intersection  with  a  steam  railroad  constituted  actionable 
negligence,  resulting  in  the  injuries  complained  of,  was  for  the  jury. 
Id,  700. 

7.  A  carrier  cannot  excuse  the  slightest  negligence  resulting  in  injury 
to  a  pasFenger  by  showing  negligence  of  an  intervening  agency  con- 
tributing to  or  proximately  causing  the  injury.    Id 

8.  A  carrier  must,  on  reasonable  notice,  furnish  suitable  cars  for  ship- 
ment when  it  can  do  so  by  reasonable  diligence,  fairness,  and  im- 
partiality. McNeer,  Talhott  4"  Johnson  v.  Chesapeake  4"  0.  By.  Co. 
803. 

9.  A  notice  to  furnish  cars  must,  to  be  reasonable,  allow  suflicicnt  tir.  e 
to  enable  the  carrier  with  reasonable  diligence  under  the  existing 
circumstances  to  furnish  the  cars  without  discrimination  or  unfair- 
ness as  to  other  patrons.    Id. 

10.  A  shipper  without  knowledge  of  any  limitations  on  the  station 
agent 's  apparent  'authority  may  make  a  binding  contract  with  the 
company  through  him  for  the  delivery  of  cars  on  a  particular  day. 
Id. 

11.  An  application  for  cars  on  a  particular  day,  and  the  station  agent's 
promise  to  get  the  cars,  held  not  to  constitute  a  contract  binding 
the  carrier  absolutely  to  furnish  the  cars  on  the  day  named.    Id^ 

12.  Three  days'  notice  of  a  demand  for  cars  for  a  shipment  of  live 
stock  in  a  period  of  great  activity  in  such  shipments,  is  not  reason- 
able or  sufficient.     Id.  804. 

See  Commerce  4  (p.  47). 

CARRIERS— COMMON.     See  Highways  1,  2,  3,  (p.  576)  ;  ConstituUonal 
Law  6  (p.  576) ;  Municipal  Corporations  5,  6,  7  (pp.  576,  577). 

CARRYING  WEAPONS.    See  Indictment  and  Information  2  (p.  263). 

CARS— DELIVERY  OF.    See  Carriers  10  (p.  803). 

CARS—DEMAND  FOR.    See  Carriers  12  (p.  804). 

CARS— DUTY  TO  FURNISH.    See  Carriers  8  to  12  (p.  803). 

CARS— LICENSE  TO  CROSS  UNDER.    See  Railroads  3  (p.  197). 

CARS— PERSONS  CROSSING  UNDER.    See  Sailroads  4  (p.  197). 

CASE— APPLICABILITY  TO.    See  Trial  6  (p.  247). 
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CASE— PRIMA  FACIA.    See  IntoxicaUng  Liquors  1  (p.  297). 

CASE— REOPENING.    See  Equity  2  (p.  111). 

CAUSAL  RELATION.    See  Master  and  Servant  20  (p.  756). 

CAUSE  OF  ACTION— NEW.    See  Pleading  3  (p.  721). 

CAUSE— ACCRUAL  OF.    See  Limitaiian  of  Actions  3  (p.  610). 

CAUSE— DISPOSTION  OP.    See  Appeal  and-  Error  5,  11  (pp.  96,  356). 

CAUSE— PROBABLE.    See  Malicious  Prosecution  3  (p.  323). 

CERTAINTY.    See  Specific  Performance  4  (p.  716). 

CERTIFICATE.    See  Appeal  and  Error  1  (p.  50). 

CERTIFIED  COPY  OP  DEED.    See  Evidence  10  (p.  673). 

CERTIFIED  COPY  OF  WILL.    See  Evidence  11  (p.  673). 

CHANGE  OF  NATURE.    See  Landlord  and  Tenant  6  (p.  370). 

CHANGE  OF  PLANS.    See  Contracts  12  (p.  239). 

CHARTERr- AMENDMENT  TO.     See  Mmioipal  Corporation  3,  4    (p. 
572). 

CHILDREN  OF  COAL  MINE  EMPLOYES.     See  SaUroads  1,  2    (p. 
148). 

CITIZEN— RIGHT  OF.    See  Mandanms  1,  2  (p.  587). 

CLAIM  FOR  DAMAGES.    See  Ejectment  3  (p.  462). 

CLAUSE— FORFEITURE.    See  Mines  and  Minerals  8  (p.  300). 

CLERK  OF  COURT— NEGLECT  OF  DUTY  BY.     See  Dismissal  and 

Nonsuit  1,  2,  3  (p.  469). 
CLOUD  ON  HOLDER'S  TITLE.    See  Injunction  1  (p.  300). 
CLOUD  ON  TITLE.    See  Quieting  Title  1  (p.  161). 

COAL  MINE  EMPLOYE— DEATH  OF.    See  Master  and  Servani  8  (p. 
311). 

COAL  MINE  EMPLOYE— INJURY  TO.    See  Master  and  Servant  5,  6 
(p. 311). 

COAL  MINE  EMPLOYES--CHILDREN  OF.     See  Eailroads  1,  2,   (p. 
148). 

COLLATERAL  ATTACK.    See  Judgment  3,  (p.  120). 
COLLECTION.    See  Taxation  3  (p.  777). 
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COMMEBCE : 


1.  The  Hepburn  Act  supersedee  the  common  law  regarding  negligent 
delay  in  transporting  live  stock,    Karr  v.  Baltimore  ^  0.  E.  Co.  526. 

2.  The  provisions  of  the  Hepburn  Act,  though  not  pleaded,  may  be 
invoked,  where  the  proof  shows  their  applicability.    Id, 

3.  A  nonresident  company  selling  on  mail  orders  trading  stamps  to 
merchants  in  West  Virginia,  and  redeeming  same  with  premiums 
shipped  from  the  state  of  its  residence,  being  engaged  .in  inter- 
state commerce,  within  Const.  U.  S.  art.  1,  $  8,  cl.  3,  cannot  be  re- 
quired to  pay  a  state  license  tax  under  Code  1913,  c.  32,  $  2,  cl.  j 
(sec.  1114).    Sperry  4r  Hutchinson  Co.  v.  Hill  680. 

4.  A  student  fireman  on  a  train  operated  by  a  company  engaged  in 
interstate  commerce  is  engaged  in  interestate  commerce  as  an  em- 
ploye of  the  company.    Findley  v.  Coal  4"  Coke  Byi.  Co.  747. 

5.  A  railroad  company  held  engaged  in  interstate  commerce  where  the 
termini  of  its  lines  were  within  the  state,  and  it  hauled  to  points 
within  the  state,  under  contracts  of  through  carriage,  cars  loaded 
outside  the  state  and  shipped  therefrom  by  other  railroad  lines  aa 
initial  carriers.    Id. 

COMMERCE— INTERSTATE.    See  Commerce  3,  4,  5  (pp.  680,  747). 

* '  COMMENSURATE. ' '    See  Damages  1  (p.  51 ) . 

COMMISSION.    See  Brokers  1  to  3  (pp.  174, 175). 

COMMISSION  OF  OFFENSE.    See  CHminal  Law  18  (p.  686). 

COMMISSION— PUBLIC  SERVICE.     See  Bnbery  1,  3  (pp.  685, 686) ; 
Corporations  15,  16  (p.  686). 

COMMISSIONER'S  BOND.    See  Officers  1  (p.  271). 

COMMISSIONERS— DUTY  OF.    See  Corporations  15,  16  (p.  686). 

COMMISSIONER  *S  REPORT.    See  Equity  4,  5,  10  (pp.  80,  203). 

COMMITTEE— APPOINTMENT  OF.     See  Insane  Persons  1,  2,  3  (p. 
516). 

• 

COMMON  CARRIERS.     See  Highways  1,  2,  3  (p.  576) ;  Constitution^ 
Law  5  (p.  576) ;  Municipal  Corporations  5,  6,  7  (pp.  576,  577). 

COMMON  COUNCII^-OFFICERS  COMPOSING.     See  Mandamus  1,  2 
(p.  587). 

COMMON  LAW.    See  Constitutional  Lew  2  (p.  360). 

COMPANY— DUTY  OF.    See  Bailroads  2  (p.  148). 

COMPENSATION.     See  Contracts  18   (p.  247);  Attorney  and  Client  1 
(p.  592). 
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COMPENSATION— ADDITIONAL.      See    Aiiorney   oTid   Client    1    (p. 
592). 

COMPENSATION  FOR  SERVICES.    See  Partnership  7  (p.  215). 
*' COMPENSATORY. ' '    See  Damages  1  (p.  51). 
COMPETENCY.    See  Witnesses  2  (p.  37). 
*' COMPLETED. "    See  Mines  and  MineraU  2  (p.  174). 
COMPROMISE.    See  Evidence  3  (p.  247) ;  Trial  6  (p.  247). 

COMPROMISE  AND  SETTLEMENT: 

1.  Settlement  by  a  defaulting  corporate  officer  will  not  be  inferred 
from  mere  payments  on  account  and  representations  of  the  officer 
that  he  has  fully  made  up  the  shortage.  Wait  v.  Homestead  Build- 
ing Ass  'n  432. 

CONCLUSION  OF  WITNESS.    See  Evidence  4  (p.  721). 

CONCLUSIVENESS.    See  Judgment  4,  6,  8  (pp.  120,  558). 

CONCURRENT  JURISDICTION.     See  Insane  Persons  1,  2,  3  (p.  516). 

CONDEMNATION  FOR  RAILROAD  RIGHT  OF  WAY.     See  Eminent 
Domain  1,  2  (p.  21) ;  Corporations  5   (p.  21). 

CONDITION  SUBSEQUENT.    See  Vendor  and  Purchaser  4,  5  (p.  193). 

CONDITIONS.    See  Sales  1  (p.  503). 

CONDITIONS— WAIVER  OF.    See  Sales  2  (p.  503). 

CONDUCT  OF  STRANGER.    See  Contracts  21  (p.  290). 

CONFLICT— IRRECONCILABLE.     See  Contracts  26  (p.  718). 

CONFLICTING  EVIDENCE.    See  Contracts  20  (p.  290). 

CONFLICTING  GRANTS.    See  Public  Lands  3  (p.  287). 

CONFLICTING  JURISDICTION.    See  Courts  4  to  6  (p.  481). 

CONFLICTING  PATENTS.    See  Adverse  Possession  1  (p.  287). 

CONSIDERATION.     See  Vendor  and  Purchaser  1,  2  (p.  63);  Contracts 
24  (p. 592). 

CONSIDERATION  TO  THIRD  PERSON— PAYMENT  OF.    See  Trusts 
1  (p.  64). 

CONSTITUTIONAL  LAW: 

1.  Code  1913,  c.  15H,  $  80  (sec.  539),  prohibiting  the  issuance  of 
evidence  of  indebtedness  for  wages  payable  otherwise  than  in  lawful 
money,  held  not  to  unduly  curtail  the  right  of  contract.  Atkins  v. 
Grey  Eagle  Coal  Co.  27. 
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CONSTITUTIONAL  LAW— Continued, 

2.  A  constitutional  provision  derived  from  the  common  law  and  con- 
tained in  other  Constitntiors,  must  be  interpreted  in  the  iight  of  the 
common  law  and  the  general  judicial  acceptation  of  its  meaning, 
where  it  has  received  a  settled  construction  prior  to  its  adoption. 
Kx  yarie  Bornee  360. 

3.  Acts  1913,  c.  9,  $  5  (Code  1913,  c.  15o  [sec.  640]),  is  not  an 
attempt  to  delegate  to  the  public  service  commission  the  power  spe- 
cifically limited  by  Const,  art.  11,  §  9,  to  the  Legislature  to  enact 
railroad  legislation;  the  powers  thus  conferred  on  the  commission 
being  merely  to  effectuate  state  regulatory  laws.  State  v.  Baltimore 
<S-  0.  B.  Co.  399. 

4.  While  the  making  of  reasonable  maximum  general  rates  is  primarily 
a  legislative  function,  the  legislative  control  over  railroads  may, 
within  constitutional  limits,  be  delegated  to  public  service  commis- 
sions.    Id. 

5.  The  Legislature  can  delegate  to  a  municipal  corporation  the  power 
to  regulate  the  number,  character,  routes,  rates,  and  hours  of 
service  of  common  carriers  on  the  streets.    Ex  parte  DicJcey  576. 

CONSTITUTIONAL  PROVISION— CONSTRUCTION  OF.  See  Con- 
ftitutional  Law  2  (p.  360). 

CONSTRUCTIVE  NOTICE.    See  Pnn^npal  and  Surety  8,  9  (p.  432). 

CONSTRUCTION.  See  Contracts  14,  16,  25,  26,  27,  28  (pp.  239,246, 
668,718,728,803);  Landlord  and  Tenant  1,  2  (p.  13);  Mines  and 
Minerals  3,  4,  5,  6  (pp.  174,  207,  268)  ;  Covenants  2  (p.  207) ;  Trial 
10  (p.  527);  Statutes  1  (p.  573) ;  Counties  2  (p.  728) ;  Carriers  11 
(p.  803). 

CONSTRUCTION  OF  CONSTITUTIONAL  PROVISION.  See  Constiiu- 
tianal  Law  2  (p.  360). 

CONSTRUCTION  CONTRACT.    See  Contracts  17  (p.  247). 

CONSTRUCTION  BY  CONTRACT.    See  Mines  and  Minerals  5  (p.  207). 

CONSTRUCTION  BY  DIRECTORS.  See  Corporations  12  (p.  431); 
Buildinxj  4"  Loan  Associations^  1  (p.  431). 

CONSTRUCTION  OF  GRANT.     See  Easements  1,  2,  3  (pp.  649,  650). 

CONTENT— PROOF  OF.    See  Lost  Instruments  3  (p.  186). 

CONTINUANCE: 

1.  Under  Code  1913,  c.  114,  §  12  (sec.  4615),  a  chancery  cause  sub- 
mitted for  decision  is  a  pending  suit  if  no  order  has  been  made 
dismissing  it,  though  11  years  have  elapsed  without  entry  of  any 
orders  therein.    Taylor  v.  Taylor  469. 
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CONTINUATION  OF  RELATION.  See  Magter  and  Servant  13,  14  (p. 
384). 

CONTRACT— AGENCY  OR  OPTION.  See  Mines  and  MineraU  2,  3  (p. 
174). 

CONTRACT— BINDING.    See  Sales  4  (p.  725). 

CONTRACT— BUILDING.    See  Co7itracis  14  (p.  239). 

CONTRACT— CONSTRUjCTION.    See  Contracts  17  (p.  247). 

CONTRACT— CONSTRUCTION  BY.  See  Mines  and  Minerals  5  (p. 
207. 

CONTRACT— DEFENSE  OF.    See  Contracts  3  (p.  84). 

CONTRACT  OF  ENTIRETY.    See  Contracts  16  (p.  246). 

CONTRACT  FRAUDULENTLY  PROCURED.    See  Contracts  5  (p.  85). 

CONTRACT  TO  MAINTAIN  DEPOT.  See  Specific  Performance  5  to 
8  (p.  789) ;  Railroads  12  to  16  (pp.  788, 789). 

CONTRACT— ORAL.    See  Co«*rao/«  27  (p.  803). 

CONTRACT,  PAROL— MONEY  PAID  UNDER.  See  Vendor  and  Pur- 
chaser 8  (p.  799). 

CONTRACT  PROCURED  BY  FRAUD.    See  Contracts  7  (p.  85). 

CONTRACT  TO  REPAY.     See  Buildinif  and  Loan  Associations  1   (p. 

203). 

CONTRACT— RESCISSION  OF.    $ee  Sales  1  (p.  503). 

CONTRACT— RIGHT  OF.    See  Constitutional  Law  1  (p.  27). 

CONTRACT  RIGHT  TO  SELL  OR  BUY  OIL  PROPERTY.  See  Mines 
and  Minerals  1  (p.  174). 

CONTRACT  OF  SALE.  See  Deeds  1,  2,  3  (p.  63);  Vendor  and  Pur- 
chaser 1,  7  (pp.  63,  668) ;  Trusts  1  (p.  64) ;  Specific  Performance  1 
(p.  64). 

CONTRACT  WITH  SHIPPER.    See  Carriers  10  (p.  803). 

CONTRACT— STREET  IMPROVEMENT.  See  Municipal  Corporations 
11,  12  (p.  630). 

CONTRACT— UNAMBIGUOUS.    See  Evidence  4  (p.  268). 

CONTRACT— WAGERING.    See  Insurance  3  (p.  614). 

CONTRACTS: 

1.  Code  1913,  c.  71,  J  2  (sec.  3740),  does  not  authorke  one  not  a 
party  to  a  contract  made  for  his  benefit  to  soe  thereon  at  law, 
unleBB  it  was  nmde  for  bia  sole  benefit.    King  v.  SooU  58. 
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CONTRACTS— Cofittntt<?A 


2.  A  lien  creditor  of  the  grantor  in  a  deed  conveying  land  subject  to 
the  lien  in  consideration,  in  part,  of  the  grantee's  assumption  of  the 
lien,  cannot  maintain  an  action  at  law  against  the  grantee  for  the 
amount  of  his  lien.    Id. 

3.  A  party,  relying  on  fraud  to  defeat  a  contract,  must  act  with  due 
diligence  after  discovery  thereof,  or  after  opportunity  to  discover 
it  by  due  diligence.    Coffman  v.  Viquesney  84. 

4.  A  party  complaining  of  a  contract  fraudulently  procured  has  but 
one  election,  and  where  he  elects  to  be  bound  after  knowledge  of 
the  fraud,  he  is  thereby  concluded.    Id.  85. 

5.  Acts  which  disclose  an  intention  to  be  bound  by  a  contract  fraudu- 
lently procured  are  sufficient  to  prove  an  election.    Id, 

6.  A  contract  fraudulently  procured  is  not  void,  but  only  voidable.    Id. 

7.  A  special  replication  is  not  necessary  to  the  special  plea  of  fraud  or 
failure  of  consideration,  authorized  by  Code  1913,  c.  126,  $  5  (sec. 
4825).    Id. 

8.  On  the  issue  joined  by  a  general  replication  to  the  special  plea  of 
fraud  in  procurement  of  contract,  authorized  by  Code  1913,  c.  126, 
$  5  (sec.  4825),  plaintiff  may  introduce  any  evidence  admissible 
under  a  special  replication,  if  one  were  allowed.    Id. 

9.  Time  is  not  ordinarily  of  the  essence  of  a  contract,  unless  made  so 
by  its  terms,  or  unless  it  is  an  element  of  a  mere  condition  precedent. 
Leicis  V.  West  Virginia  Pulp  4"  Poper  Co.  103. 

10.  An  absolute  renunciation  of  a  contract  by  one  of  the  parties  thereto 
constitutes  a  breach  thereof  relieving  the  other  from  performance  of 
his  promise  or  covenant.    Id. 

11.  An  architect  held  only  a  special  agent  whose  authority  depended  on 
the  terms  of  his  employment  or  of  the  contract  between  the  owner 
and  contractor.  Smith  v.  Board  of  Education  of  Parkersburg  Dist, 
239. 

12.  An  architect  held  to  have  no  authority,  under  the  contract,  to  change 
the  plans  and  dispense  with  vitrolite  wainscoting  in  the  corridors, 
without  the  consent  of  the  owner.    Id. 

13.  The  owner  held  not  responsible  for  the  mistaken  reliance  of  the 
contractor  on  the  supposed  authority  of  the  architect.    7d,  240. 

14.  Drawings  and  specifications  held  part  of  a  building  contract,  and 
not  inconsistent  with  each  other  though  both  did  not  show  that 
vitrolite  was  to  be  used  in  the  corridors;  one  being  a  supplement  to 
the  other.     Id.  239. 
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CONT-RACTS— Continued. 

15.  Equity  will  not  reform  a  contract  on  the  ground  of  mistake  unless 
the  mistake  is  mutual,  or,  if  not  mutual,  unless  it  was  known  to 
the  other  party  who  has  been  guilty  of  inequitable  conduct  or  unlees 
one  party,  either  by  conduct  or  representations,  has  caused  the  other 
to  be  misled.    Id.  240. 

16.  A  contract  to  drive  piling,  make  an  excavation,  remove  an  embank- 
ment, and  provide  a  pump,  at  separate  stipulated  prices,  held  not  a 
contract  of  entirety.  Parkersburg  ^  Marietta  Sajid)  Co.  v.  Smith 
246. 

17.  An  award  by  arbitrators,  pending  execution  of  plaintiff's  contracts 
requiring  it  to  remove  a  cofferdam  embankment  to  the  satisfaction 
of  the  United  States,  held  not  a  modification  of  a  provision  of  the 
original  contract.    Id.  247. 

18.  Where  one  contracting  party  failed  to  furnish  a  pumping  outfit  of 
the  efficiency  stipulated  for,  he  was  not  entitled  to  the  full  price 
per  diem  stipulated  for,  but  was  entitled  only  to  such  sum  as  it  was 
reasonably  worth.    Id. 

19.  Evidence  of  a  tort  and  damages  to  plaintiff  therefrom,  not  beneficial 
to  defendant 's  estate,  should  be  rejected  in  an  action  ex  contractu. 
Id.      . 

20.  Whether  parties  to  an  uncompleted  contract  settled  matters  of 
account  and  abandoned  the  unfinished  work  held  for  the  jury,  under 
conflicting  oral  evidence.  JRoheris  4'  Stanley  v.  Americcm  Column  4" 
Lumber  Co.  290. 

21.  A  party  cannot  excuse  himself  from  a  contract  binding  hini  to  do 
an  act  not  unlawful,  immoral,  or  impossible,  by  the  lawful  conduct 
or  interference  of  a  stranger.     Id. 

22.  A  contracting  party's  failure  or  refusal  to  perform,  and  his  doing 
the  work  agreed  to  be  done  by  the  other,  who  is  not  in  default,  held 
to  be  a  renunciation  and  to  render  him  liable  in  damages.    Id. 

23.  Where  one  party  to  a  fraudulent  conveyance  in  trust  makes  out  a 
prima  facie  case  in  a  suit  to  enforce  the  trust,  defendant's  guilty 
participation  in  the  fraud  will  not  preclude  him  from  proving  the 
illegal  part  of  the  contract.    Thomas  v.  Anderson  496. 

24.  The  performance  of  an  act  by  one  legally  bound  to  do  it  is  not  a 
consideration  for  a  promise  made  to  him.    Vance  V.  Ellison  592. 

25.  Implications  arising  from  the  words  of  a  contract  yield  to  express 
provisions  manifesting  a  contrary  intention.  Berry  v.  Hum^phreys 
668. 

26.  In  construing  a  contract  which  is  partly  printed  and  partly  written, 
the  writing  will  be  given  greater  weight  only  in  case  of  irreconcil- 
able conflict.    Gabberi  v.  William  Seymour  Edwards  Oil  Co.  718. 
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27.  The  promisor's  language  is  always  to  be  understood  in  the  sense  in 
which  he  knew,  or  had  reasonable  cause  to  believe,  the  promisee 
understood  it.  McNeer,  Taibott  4'  JohjK^on  v.  Chesapeake  4"  O.  By. 
Co.  803. 

28.  The  interpretation  of  an  oral  contract  which  together  with  the 
attendant  circumstances,  is  clear  and  undisputed  is  for  the  court. 
Id. 

See  Aciioii  2  (p.  246). 

CONTRADICTION.    See  Judgment  6  (p.  120). 

CONTRIBUTION.  See  Fartnenhip  1,  2  3  (p.  106) ;  Frint^pal  and 
Surety  4,  5  (p.  379). 

CONTRIBUTORY  NEGLIGENCE.  See  Ma&ter  and  Servant  10  (p. 
384);  Railroads  11  (p.  733). 

CONTROL  BY  COURT.     See  Creditor *s  Suit  2  (p.  282). 

CONVEYANCE— FRAUDULENT.     See  Contracts  23  (p.  496). 

CONVEYANCE,  OTHER— REFERENCE  TO.  See  Boundaries  6  (p. 
537) 

CONVEYANCE  OF  PROPERTY.  See  Executors  a^d  Administrators  4 
(p.  711). 

CONVEYANCE  OF  REALTY.  See  Executors  and  Achninisirators  2,  3, 
4  (p.  711). 

CONVEYANCE  TO  SELF.     See  Executors  and  Administrators   3    (p. 
711). 

CONVEYANCE  TO  WIFE.    See  Fraudulent  Conveyanx^es  2  (p.  558). 

CONVICTION— PROCEEDING  AFTER.     See  Criminal  Law  6  (p.  37). 

CORPORATE  OFFICER.  See  Limitation  of  Actions  2  (p.  432) ;  Com- 
promise and  Settlement  1  (p.  432). 

CORPORATION— DUTY  OF.    See  Frincipal  and  Surety  8,  9  (p.  432). 

CORPORATIONS : 

1.  A  subscription  to  the  capital  stock  of  a  corporation  to  be  formed, 
w^hen  not  revoked  before  organization  thereof,  is  valid  but  condi- 
tional.   Windsor  Hotel  Co.  v.  Schenk  1. 

2.  An  informal  antecedent  subscriber  to  corporate  stock  is  entitled  to 
pay  the  initial  installment  and  participate  in  the  first  meeting  of 
stockholders.    Id. 
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CORPORATIONS— Continued, 

3.  Failure  of  incorporators  to  tender  an  antecedent  subscriber  an  op- 
portunity to  pay  the  initial  statutory  installment  of  his  subscription 
and  participate  in  the  first  meeting  of  stockholders  releases  the  sub- 
scriber.   Id, 

4.  Though  an  informal  antecedent  stock  subscription  does  not  make  the 
subscribed  a  teachnical  or  statutory  stockholder,  it  is  made  in  con- 
templation of  the  constating  laws  of  corporations,  to  be  carried  into 
effect  under  them;  and  hence  they  form  part  of  the  contract  of 
subscription.    Id, 

5.  Evidence,  in  proceedings  to  condemn  lands  for  a  railroad  right  of 
way,  Md  to  show  that  the  applicant  was  a  legally  organized  railroad 
corporation.  WUliamsport,  N.  4"  ^*  ^y»  Co.  v.  Standcard  Lime  4" 
Stone  Co,  21. 

0.  A  person  employed  by  an  annuity  company  to  sell  its  bonds  and 
appoint  local  agents  to  sell  same,  being  an  ' '  agent ' '  of  the  company 
within  Code  1913,  c.  53,  $  53  (sec.  2885),  held  his  place  only  during 
the  pleasure  of  the  board  of  directors.  Long  v.  United  Savings  4" 
Annuity  Co,  31. 

7.  An  ''agent"  of  an  annuity  company,  within  Code  1913,  c.  53,  $  53 
(sec.  2885),  may  be  discharged  by  the  board  of  directors  without 
liability,  though  he  is  employed  for  a  certain  time.    Id, 

8.  Acts  1913,  c.  9  (Code  1913,  c.  15o,  J}  1-21  [sees.  636-656]),  creating 
a  public  service  commission,  must  be  construed  in  pari  materia  with 
Acts  1907,  c.  41  (Code  1913,  c.  54,  $$  71fl,  Tlfll  [sees.  3020, 
3021]),  and  prior  regulatory  statutes  not  repealed  thereby.  State  v. 
Baltimore  #■  0,  B.  Co,  400. 

■ 

9.  A  corporate  officer's  bond  held  to  cover,  not  only  defaults  in  duties 
annexed  to  the  office  when  the  bond  was  executed,  but  defaults  in 
additional  duties  subsequently  annexed.  Wait  v.  Homestead  Budd- 
ing Ass'n  431.  • 

10.  The  board  of  directors  of  a  corporation  may  interpret  an  ambiguous 
by-law.    Id, 

11.  No  formality  is  essential  to  the  construction  of  an  ambiguous  by- 
law by  the  board  of  directors.    Id*, 

12.  No  formality  is  essential  to  the  placing  of  authority  on  a  corporate 
officer  by  the  board  of  directors.    IdL 

13.  Bonds  given  annually  by  a  corporate  officer  annually  elected,  and 
conditioned  for  faithful  performance  of  duty  during  the  term  and 
until  the  election  and  qualification  of  a  successor,  hold  only  during 
the  terms  and  for  reasonable  times  thereafter.    Id,  432. 
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14.  In  a  suit  to  wind  up  a  corporation  and  enforce  liability  of  the 
treasurer's  sureties,  heldj  that  a  settlement  of  the  accounts  of 
trustees  in  an  assignment  made  by  the  treasurer  for  the  benefit  of 
creditors  was  properly  dismissed.    Id. 

lo.  Where  the  public  service  commission  has  established  certain  rates 
for  a  public  service  corporation,  the  individual  commissioners  should 
compel  obedience  by  instituting  proper  court  proceedings.  Weil  v. 
Black  686. 

16.  Where  suit  is  brought  against  the  individual  members  of  the  public 
service  commission  to  enjoin  them  from  enforcing  a  rate  regulation, 
they  should  defend  such  suit  by  all  lawful  means.    Id, 

See  Bribery  3  (p.  686). 

CORRECT— RIGHT  TO.    See  Appeal  and  Error  8  (p.  145). 

CORRECTION  OF  ERRORS.    See  Equity  11  (p.  231). 

COUNCII^-ACTION  OF.    See  Municipal  Corporations  10  (p.  630). 
COUNT— DEMURRER  TO.    See  Pleading  2  (p.  356). 
COUNT— SPECIAL.    See  A.si^um'p&it ,  Action  of,  1  to  3  (p.  246). 
COUNTERCLAIM— SET  OFF  AND.    See  Pleading  1  (p.  247). 

COUNTIES: 

1.  Where  a  county  court  submits  to  a  vote  a  county  bond  issue  to  alter 
and  change  loads,  it  may  thereafter  make  further  beneficial  changes, 
provided  they  are  consistent  with  the  description  in  the  order  sub- 
mitting the  bond  issue  to  a  vote.  White  v.  County  Court  of  Mercer 
Comity  727. 


o 


The  prepositions  "to"  and  "from,"  used  in  an  order  submitting 
a  bond  issue  to  a  vote,  are  not  necessarily  exclusive  terms,  and  in 
describing  a  road  as  leading  from  ore  city  to  another  are  not  in- 
tended to  describe  the  road  as  terminating  at  the  corporate  limits, 
but  as  extending  within  them.    Id,  728. 

COUNTY  BOND  ISSUE.    See  Counties  1,  2  (pp.  727,  728). 

COUNTY  FUNDS— EXPENDITURE  OF.     See  Highways  21   (p.  728). 

COURT— CONTROL  BY.    See  Creditor's  Suit  2  (p.  282). 

COURT— INFERIOR.     See  Prohibition  1  (p.  685). 

COURT— PROVINCE  OF.     See  Malicious  Prosecution  1  (p.  322). 

COURT— QUESTION  FOR.    See  Contracts  27  (p.  803). 
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COURTS : 

1.  A  vacation  order  calling  a  special  term  and  requiring  that  a  grand 
jury  be  summoned  held  sufficient,  where  it  recited  tbat  *  *  a  necessity 
existed  therefor/'  though  it  did  not  state  that  "the  public  interest 
required  it. ' '    State  V.  Hoke  36. 

2.  The  state  court 's  jurisdiction  of  a  suit  to  enforce  liens  cannot  be 
ousted  by  the  institution  of  a  subsequent  suit  in  a  federal  court  to 
enforce  the  lien  of  a  trust  deed  on  the  same  property.  Central  Dis- 
trict 4"  Printing  Telegraph  Co.  v.  Parkershurg  4"  0.  V.  E.  By.  Co.  121. 

3.  The  federal  and  state  courts  have  concurrent  jurisdiction  to  enforce 
the  federal  Employers*  Liability  Act.  Easier  v.  Virginian  Ry.  Co. 
383. 

4.  The  court  appointing  a  receiver  for  an  insolvent  corporation  held  to  *» 
have  exclusive  power  to  pas-s  on  all  matters  relative  to  the  receiver 's 
expenses.    City  Bank  of  Wheeling  v.  Bryan  481. 

5.  .  AsFets  of  an  insolvent  corporation  for  which   a   receiver  has  been 

appointed  are  in  custodia  legis,  and  can  be  administered  only  by  the 
court  appointing  the  receiver.     Id. 

6.  A  receiver's  employment  of  attorneys  to  prosecute  suits  in  a  court 
other  than  the  one  appointing  him  held  not  to  confer  jurisdiction  on 
such  other  court  to  decide  what  fees  should  be  allowed  the  attorneys. 
Id. 

7.  Fees  of  attorneys  appointed  by  a  receiver  can  be  ascertained  and 
allowed  only  by  the  court  appointing  the  receiver.    Id. 

8.  A  state  court  has  no  jurisdiction  in  relation  to  infringement  of 
patents.    Boone  v.  Hess  Dustless  Mining  Mach,  Co.  716. 

COURTS— STATE  AND  FEDERAL.    See  Courts  2,  3  (p.  121)  ;  Criminal 
Law  17  (p.  686). 

COVENANT— BREACH  OF.    See  LamRord  and  Tenant  11,  12  (p.  663)  ; 
Trial  5  (p.  208). 

COVENANT  OF  LESSOR.    See  Landlord  and  Tenant  10  (p.  663). 

COVENANT    TO   MAINTAIN    DEPOT.      See   Bailroads   14    (p.  789) ; 
Appeal  and  Error  23  (p.  790). 

COVENANT  FOR  PENALTY.     See  Mines  and  Minerals  6  (p.  268). 

COVENANT  RUNNING  WITH  THE  LAND.    See  Covenants  2  (p.  207). 

COVENANTS: 

1,  A  covenant  of  general  warranty  of  title  is  not  broken  until  there  is 
ouster  or  eviction,  or  equivalent  disturbance  by  paramount  title. 
McKinley  Land  Co.  v.  Maynor  156. 


Index.  835 


COVENANTS— Continued. 


2.  A  stipulation  that  if  gas  was  found  in  paying  quantities  a  lessor 
should  have  free  gas  for  domestic  purposes  held  a  '  *  covenant  running 
with  land/'  but  not  necessarily  to  be  performed  on  the  land. 
Harbert  v.  Hojie  Natural  Gas  Co,  207. 

See  Railroads  15  (p.  790). 

CREATION  OF  LIEN.    See  Mortgages  2  (p.  120). 
CREDITOR&— NOTICE  TO.    See  Receivers  1  (p.  482). 

CREDITORS'  SUIT: 

1.  Where  a  trustee  for  creditors  appointed  under  agreement  between 
creditors  and  debtor  pending  creditor's  bill  failed  to  distribute  pro- 
ceeds of  realty  pursuant  to  the  agreement,  held,  that  the  ensuing 
loss  should  be  charged  to  the  creditors,  not  to  the  debtor.  Golden  Y. 
O'Connell  282. 

2.  A  trustee  acting  under  an  agreement  in  pais  between  lien  creditors 
and  the  debtor  pending  a  creditors'  bill  held  not  subject  to  the  con- 
trol of  the  court,  except  in  so  far  as  necessary  to  apply  amounts  in 

the  trustee  *s  hands  pursuant  to  the  agreement.    Id. 

* 

3.  An  answer  by  a  wife  to  a  creditor 's  bill,  claiming  title  to  the  lands, 
does  not  make  the  wife  a  party  against  whom  relief  can  be  granted. 
B.  D.  Johnson  Milling  Co.  v.  Read  557. 

CREDITORS— TRUSTEE  FOR.    See  Creditor*&  Suit  1,  2  (p.  282). 
CRIMINAL  LAW: 

1.  Admission  of  verified  copies  of  invoices  of  the  stolen  goods  held  not 
prejudicial  error,  where  the  copies  were  proven  to  be  correct.  State 
V.  Iloke  36. 

2.  Where  some  of  the  grand  jurors  were  not  those  regularly  drawn,  it 
will  be  presumed  that  they  were  legally  summoned  to  take  the 
place,  pursuant  to  Code  1913,  c.  157,  J  4  (fcc.  5540),  of  drawn 
jurors  who  failed  to  appear.     Id. 

3.  The  court  may  in  its  discretion  permit  a  witness  familiar  with  the 
facts  to  remain  in  court  during  the  trial  to  aid  the  prosecuting 
attorney  in  examining  other  witresses,  though  a  general  order  ex- 
cluding witnesses  was  made.    Id. 

4.  Where  the  record  recites  that  the  jury  were  elected  and  sworn  ac- 
cording to  law,  it  will  be  presumed  that  the  proper  oath  was  duly 
administered.    Id.  37. 

.').  The  sheriff  reed  not  be  sworn  to  keep  the  jury  together,  instructions 
to  him  concerning  his  duty  being  sufficient.    Id. 
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CRIMINAL  LAW--Coniinued, 

6.  Alter  conviction  and  final  judgment,  accused  need  not  be  present 
when  an  order  is  made  permitting  withdrawal  of  certain  papers 
used  as  evidence  and  directing  filing  of  certified  copies  thereof.    Id^ 

7.  The  overruling  of  a  demurrer  to  an  indictment  containing  a  good 
count  on  which  a  conviction  is  bad  is  harmless,     /dl 

8.  Admission  in  rebuttal  of  the  prosecuting  witness'  testimony  that  he 
had  given  to  the  grand  jury  the  names  of  persons  as  witnesses  who 
on  the  trial  disavowed  knowledge  of  defendant's  guilt  held  error. 
Slaie  V.  Jarrell  263. 

9.  In  order  that  capiases  for  the  accused,  and  the  returns  thereof,  mfiv 
be  available  as  evidence,  they  should  be  introduced  as  such.    /A 

10.  Permitting  the  use  in  argument  of  capiases  and  returns  which  bad 
not  been  introduced  in  evidence,  where  the  purpose  of  the  argument 
was  to  show  incriminating  conduct  and  refusal  of  the  court  to  per- 
mit the  charge  of  such  conduct  to  be  rebutted,  held  ground  for  re- 
versal.   Id. 

11.  Parol  evidence  held  inadmissible  to  prove  the  contents  of  the  interr.al 
revenue  collector 's  record,  in  -the  absence  of  proof  of  loss  or  de- 
struction of  such  record.    State  v.  Wright  297. 

12.  Protection  from  second  jeopardy,  under  Const,  art.  3,  J  5,  includes 
immunity  from  further  prosecution,  where  accused  has  been  duly 
acquitted  on  a  valid  indictment  in  a  court  of  competent  jurisdiction. 
Ex  parte  Bomee  360. 

13.  An  appeal  by  the  state  after  one  jeopardy  has  attached  by  the  im- 
paneling and  swearing  of  a  jury  is  violative  of  Const,  art.  3,  $  5.    Id, 

14.  Tlie  constitutional  amendment  of  1879-80  (Const,  art.  8,  J  3)  did 
cot  give  legislative  power  to  alter  the  originally  understood  meaning 
of  jeopardy  in  the  Bill  of  Bights.    Id,  361. 

15.  Acts  1913,  c.  13,  J  22  (Code  1913,  c.  32a,  $  22  [sec.  1301]),  giving 
a  right  of  appeal  by  the  state,  held  violative  of  Const,  art.  3,  $  5,  as 
applied  to  any  imprisonment  case  wherein  it  puts  accused  again  iu 
jeopardy  for  the  same  oflfense.    Id, 

16.  Code  1913,  c.  152,  J  6  (sec.  5463),  in  effect  abolished  the  common - 
law  distinction  between  an  accessory  before  the  fact  and  a  principal 
felon.    Weil  v.  Black  685. 

17.  Under  Rev.  St.  U.  S.  J  5328,  a  state  court's  jurisdiction  of  an 
offense  is  not  impaired  by  the  fact  that  the  same  transaction  may 
constitute  a  distinct  offense  punishable  under  federal  statutes.  Id, 
686. 
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CBIMINAL  IjAW— Continued. 

18.  A  person  who  without  the  state  counsels  and  procures  an  agent  to 
attempt  bribery  within  the  state  is  punishable  in  the  county  where 
the  offer  was  made.    Id. 

"CROPS."    See  Easements  3  (^.  eSO). 

CROSS- ASSIGNMENT  OF  ERROR.    See  Appeal  and  Error  8  (p.  145). 

CROSS-BILL.    See  Equity  25  (p.  636). 

CROSS-BILL— DESIGNATION.    See  Equity  8  (p.  128). 

CROSS-BILL— EFFECT  ON.  See  Cancellation  of  InMrumenia  2  (p. 
161). 

CURE  OF  ERROR.    See  Trial  9  (p.  323). 

CUSTODY  OF  JURY.    See  Criminal  Law  5  (p.  37). 

DAM— ERECTION  OF.    See  Injunction  3  (p.  492). 

DAMAGES: 

1.  An  instruction  authorizing  the  jury  to  find  such  damages  as  t)H\v 
might  think  proper  commensurate  with  his  injuries  is  not  bad;  tliu 
word  '^  commensurate ' '  being  equivalent  to  the  word  "compensa 
tory. '  *    Yates  v.  Crozer  CoaX  4r  Coke  Co.  51. 

2.  Six  thousand  dollars  for  the  loss  of  a  foot  is  not  excessive.    Ic^. 

3.  Where  the  ad  damnum  clause  of  a  declaration  prescribes  a  true  and 
false  measure  of  damages,  the  latter  will  be  deemed  surplusage. 
AverUl  v.  Boyer  642. 

4.  Damage  to  crops  is  measured  by  their  market  value  at  the  time  and 
place  of  injury.    Moore  v.  Hope  Natural  Gas  Co.  650. 

See  Contracts  22  (p.  290) ;  Easements  2  (p.  649). 

DAMAGES— ACTION  FOR.    See  Municipal  Corporations  13  (p.  657). 

DAMAGES— CLAIM  FOR.     See  Ejectment  3  (p.  462). 

DAMAGES— EXCESSIVE.    See  Damages  2  (p.  51). 

DAMAGES— MEASURE  OF.  See  Fraud  2  (p.  642);  Damages  4  (p. 
650);  Death  1  (p.  699). 

DAMAGES— MITIGATION  OF.    See  Master  and  Servant  11  (p.  384). 

DAMAGES  RECOVERABLE.     See  Kjecnient  1   (p.  461). 

DATE.     See  Boundaries  6  (p.  537). 

DEALING  WITH  NOTICE.    See  Trmts  6  (p.  470). 
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DEALINGS  IN  LANDS.     See  Partnership  8  (p.  215). 

DEALINGS  IN  REALTY.    See  Partnership  5  (p.  215). 

DEATH: 

1.     Id  struct  ion  given  on  the  damages  recoverable  for  death  held  proper. 
Brogan  v.  Union  Traction  Co.  699. 

DEATH  OF  COAL  MINE  EMPLOYE.  See  Master  a/nd  Servant  8  (p. 
311). 

DEATH  OF  PASSENGER.    See  Carners  4  (p.  698). 

DEBT.  See  Partnership  3  (p.  106) ;  Executors  and  Administrators  4  (p. 
711). 

DEBT— INVALID.     See  Mortgages  5  (p.  593). 

DEBT— TRUST  LIEN.    See  Dower  3  (p.  332). 

DEBT— PAYMENT  OF.    See  Principal  cmd  Surety  1  (p.  80). 

DECISION— JUDICIAL.    See  Constitutional  Law  2  (p.  360). 

DECISIONS  REVIEWABLE.     See  Appeal  and  Error  7  (p.  144). 

DECLARATION,  See  Assumpsit,  Action  of,  1  to  4  (pp.  246, 247) ; 
Mailer  and  Servant  9  (p.  383) ;  Pleading  2,  5  (pp.  356,  747)  ;  Dis- 
missal and  Nonsuit  4  (p.  641) ;  Mvmicipal  CorporcUions  13  (p.  657)  ; 
Carriers  4  (p.  698). 

DECLARATION  OF  AGENT.    See  Evidence  5  (p.  527). 

DECLARATION— AMENDED.    See  Pleading  3  (p.  721). 

DECLARATION— RIGHT  TO  AMEND.    See  Appeal  4,  5  (p.  747). 

DECLARATION— SUFFICIENCY  FOR.  See  Master  and  Servant  1,  2 
(p.  50). 

DECREE.  See  Mortgages  1  (p.  80) ;  Equity  7  (p.  Ill) ;  Appeal  and 
Error  23  (p.  790). 

DECREE— APPEAL  FROM.    See  Appeal  and  Error  9  (p.  231). 

DECREE— EFFECT  ON  OTHER.    See  Appeal  and  Error  9  (p.  231). 

DECREE— FIN Ali.    See  Equity  1,  2  (p.  45)  j  Judgment  1  (p.  45). 

DECREE— PRIOR.    See  Judgment  7  (p.  139). 

DECREE  PRO  CONFESSO.    See  EquUy  11  (p.  231). 

DECREE— RECITALS  IN.    See  Judgment  5,  6  (p.  120). 

DEED— CERTIFIED  COPY  OF.    See  Evidence  10  (p.  673). 
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DEED— DEFECTIVE.    See  Deed\s  2,  3  (p.  63). 

DEED— DESCRIPTION  IN.     See  Evidence  6  (p.  537). 

DEED— MUTUAL  MISTAKE  IN.     See  Eeformaiion-  of  Instruments  2 
(p.  739). 

DEED  AND  NOTE— PROCUREMENT  OF.    See  Cancellation  of  Instru- 
ments 4  (p.  599). 

DEED  AS  SECURITY.     See  Mortgages  3  (p.  128). 

DEED  OF  TRUST.     See  Priniepal  and  Surety  1   (p.  80);  Mortgages  2 
(p.  120);  Dottier  2  (p.  332). 

DEED  OF  TRUST— EXECUTION  OF.    See  Vower  1  (p.  332). 

DEED  OF  TRUST— ENFORCEMENT  OF.    See  Principal  and  Surety  2 
(p.  80). 

DEEDS : 

1.  A  paper  having  all  the  requisites  of  a  deed  except  the  seal  ii>ay 
operate  as  a  contract  of  sale  and  pass  equitable  title.  Garten  v. 
Layton  63. 

2.  A  paper  constituting  a  deed  but  for  lack  of  a  seal,  though  not 
executed  pursuant  to  an  oral  contract  of  sale,  becomes  a  contract 
of  sale  on  acceptance  thereof,  by  the  grantee.    Id, 

3.  Acceptance  of  a  defective  deed  constituting  a  contract  of  sale  binds 
the  grantee  to  payment  of  the  money  as  directed  by  the  instrument. 
Id. 

4.  In  the  absence  of  fraud  by  the  grantee  or  mutual  mistake,  a  deed 
cannot  be  set  aside  for  the  grantor's  ignorance  of  its  contents. 
R.  D.  Johnson  Milling  Co.  v.  Bead  558. 

DEFAULT.    See  Justices  of  the  Peace  1,  2  (p.  558). 

DEFAULT  COVERED.     See  torporations  9  (p.  431). 

DEFAULT— NOTICE  OF.     See  Principal  and  Surety  8,  9  (p.  432). 

DEFAULT  OF  OFFICER.     See  Principal  and  Surety  8  (p.  432) ;  Cor- 
porations 13  (p.  432). 

DEFAULT— ORDER  SETTING  ASIDE.     See  Appeal  and  ^rror  7  (p. 
144). 

DEFAULT— SETTLEMENT  OF.    See  Compromise  and  Settlement  1  (p. 
432). 

DEFECT — FORMAL.    See  Ir^diotmeni  and  Informaiion  1  (p.  263). 
DEFECTIVE  EXECUTION.    See  Deeds  1  (p.  63). 
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DEFECTIVE  DEED.    See  Deeds  2,  3  (p.  63). 

DEFECTIVE  SEWERS.    See  Municipal  Corporations  13  (p.  657). 

DEFENSE.  See  Vendor  cmd'  Purchaser  3  (p.  156) ;  Coniracts  21  (p. 
290);  Malicious  Prosecution  3  (p.  323);  Master  and  Servant  12,  18 
(pp.  384,  756)  ;  Bribery  5  (p.  686)  ;  Specific  Performance  8  (p.  789). 

DEFENSE— ABOLITION  OF.    See  Master  and  Servant  19  (p.  746). 

DEFENSE  TO  CONTRACT.    See  Cwtiract  3  (p.  84). 

DEFENSE— EQUITABLE.     See  Subrogation  1  (p.  635). 

DEFINITIONS.     See  Trial  12   (p.  699). 

DELEGATION  OF  POWER.    See  Constitutionai  Law  3,  4  (p.  399). 

DELIBERATION  OF  JURY.    See  Trial  13  (p.  699). 

DELIVERY  OP  CARS.    See  Carriers  10  (p.  803). 

DEMAND.    See  Limitation  of  Actions  3  (p.  610). 

DEMAND  FOR  CARS.    See  Carners  12  (p.  804). 

''DEMISE''.    See  Landlord  and  Tenant  10  (p.  663). 

DEMURRER.     See  Carriers  4  (p.  698);  Executors  and  Administrators  1 
(p.  698) ;  Ind\ctm€nt  and  Information  3  (p.  263). 

DEMURRER  TO  BILL.    See  Limitation  of  Actions  2  (p.  432). 

DEMURRER  TO  COUNT.    See  Pleading  2  (p.  356). 

DEMURRER— ERRONEOUS  RULING  ON.     See  Appeal  and  Error  5 
(p.  96). 

DEMURRER  TO  EVIDENCE.    See  Trial  1,  18  (pp.  96,  804). 

DEMURRER^RULING  ON.    See  CHminal  Law  1  (p.  36). 

DEMURRER— SUFFICIENCY  AGAINST.     See  Assumpsit,  Action  of, 
1  to  3  (p.  246)  ;  Master  and^Servani  9  (p.  383). 

DEPOSITIONS.    See  Equity  3  (p.  63). 

DEPOSITS.    See  Banks  and  Banking  1  (p.  315). 

DEPOT— COVENANT   TO  MAINTAIN.     See  Railroads   14    (p.  789)  ; 
Appeal  and  Error  23  (p.  790). 

DESCENT  AND  DISTRIBUTION: 

1.  An  heir 's  release  of  all  claim  to  the  estate  of  his  parents  then  livinjf, 
in  consideration  of  a  farm  promised  him  by  his  grandfather,  held 
not  effective  as  a  release  of  his  own  right,  or  the  right  of  his 
widow  and  heirs  at  his  death,  to  take  his  share  in  the  estate  of  his 
mother  dying  intestate.    Pritchard  v.  Pritchard  91. 
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DESCENT  AND  DISTRIBUTION— CcwrttiMi^A 

2.  A  grandfather,  while  his  grandehild's  parents  are  still  living,  cannot, 
by  procuring  a  release  from  the  grandchild,  interrupt  the  law  of 
descent  and  distribution,  so  as  to  cut  off  the  grandchild's  right  to 
take  by  inheritance  his  proportion  of  his  parents'  estate.    Id. 

DESCRIPTION.    See  Boundaries  3  to  7  (p.  537). 

DESCRIPTION  IN  DEED.    See  Evidence  6  (p.  537). 

DESCRIPTION— INDEFINITE.    See  B<mndari€8  1,  2  (p.  508). 

DESIGNATION  AS  CROSS-BILL.    See  Equity  8  (p.  128). 

DESIGNATION  IN  PLEADING.    See  Equity  18  (p.  557). 

DESTRUCTION  AND  FAILURE  TO  REPAIR.     See  Municipal   Cor- 
porations 1,  2  (p.  467). 

DESTRUCTION  OF  PROPERTY— PARTIAL.     See  Landlord  and  Ten- 
ant 8  (p.  426). 

DESTRUCTION  OR  WASTE.    See  Eiectmewi  1  (p.  461). 

DETERMINATION.    See  TroMUtiofn  2  (p.  6.S5) ;  Justiin^  of  the  Peace 
3  (p.  663). 

DETERMINATION  OF  INTENTION.     See  Mines  and  Minerals  4   (p. 
207). 

DETERMINATION  OF  SCOPE.    See  Partnership  4,  5,  6  (pp.  214,  215). 

DIFFERENT  BONDS— SURETIES  ON.    See  Guardian  cmd  Ward  2  (p. 
306). 

DILIGENCE.    See  Equity  16  (p.  531). 

DIRECTION.    See  Payments  2,  3  (p.  314). 

DIRECTION  OF  VERDICT.    See  Trial  3,  4  (pp.  154, 156). 

DIRECTORS— ACQUIESCENCE  OF.    See  Building  4-  Loan  Associations 
2  (p. 431). 

DIRECTORS— CONSTRUCTION  BY.     See   Corporations  12    (p.  431); 
Budding  4"  Loan  Associations  1  (p.  431). 

DISCHARGE— RIGHT  TO.     See  Corporations  7  (p.  31). 

DISCHARGE  OF  SURETIES.    See  Principal  and  Surety  3  (p.  189). 

DISCONTINUANCE.     See  Dismissal   and  Nonsuit   1,   2,   3    (p.  469) ; 
Action  3,  4  (p.  469). 

DISCRETION.     See   Specific  Performance   2    (p.  162) ;    Ferries   2    (p. 
519). 
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DIS(;RP]riONARY  RULING.    See  Appeal  and  Error  4  (p.  85). 
DISCRIMINATION.    See  Municipal  Corporations  6  (p.  577). 
DISCUSSION— INFORMAL.     See  Municipal  Corporations  10   (p.  630). 
DISMISS— MOTION  TO.    See  Appeal  and  Error  15  (p.  412). 
DISMISSAL.    See  Appeal  and  Error  22  (p.  768). 

DISMISSAL  AND  NONSUIT: 

1.  Failure  of  the  clerk  to  keep  a  cause  on  the  docket  until  finally  dis- 
posed of,  when  due  solely  to  his  negligence,  held  not  to  deprive 
litigants  of  their  rights.    Taylor  v.  Taylor  469. 

2.  Under  Code  ]913,  c.  114,  $  12  (sec.  4615),  a  cause  submitted  for 
final  decision,  though  not  kept  on  the  court  docket,  is  not  discon- 
tinued or  abandoned  by  failure  to  enter  any  order  of  continuance 
for  11  years.    Id. 

3.^  Failure  of  plaintiff,  after  submitting  his  cause  for  decision,  to  have 
any  further  orders  made  therein  for  11  years,  held  not  to  show  a 
discontinuance  or  abandonment.    Id. 

4.  A  judgment  of  dismissal  and  nil  capiat  held  warranted,  where  plain- 
tiff declined  to  amend  her  declaration  to  make  it  sufBcient  after  de- 
murrer sustained.    Byer  v.  Paint  Creek  Collieries  Co.  641. 

See  Action  3,  4  (p.  469). 

DISPOSITION  OF  CAUSE.    See  Appeal  and  Error  5,  11  (pp.  96, 356). 
DISPOSITION— KNOWLEDGE  OF.    See  Animals  1  to  5  (p.  604). 
DISPOSITION  OF  PROCEEDS.    See  Principal  and  Surety  2  (p.  80). 

DISTINCTION.     See  Criminal  Law  16  (p.  685). 

DISTRIBUTION.    See  Creditor's  Suit  1,  2 '(p.  282). 

DOCUMENTS  NOT  IN  EVIDENCE.    See  Cnminal  Law  10  (p.  263). 

DOWER: 

1.  By  uniting  with  her  husband  in  a  deed  of  trust  to  secure  payment  of 
money  borrowed  by  him,  the  wife  relinquishes  her  dower  in  the  land 
in  favor  of  the  creditor,  but  not  of  the  husband,  his  general  creditors 
or  heirs.    Commercial  Bankimg  ^  Trust  Co,  v.  Du^ey  332. 

2.  Where  a  husband  died  owning  an  equity  of  redemption  in  land 
covered  by  a  trust  deed  executed  by  himself  and  wife,  held,  that  the 
widow  is  entitled  to  full  dower  as  against  all  except  the  trust  lien 
creditor  and  persons  holding  under  him.    Id. 
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3.  As  against  heirs,  distributees,  and  creditors  other  than  a  lien 
creditor,  held,  that  a  widow  was  entitled  to  have  personalty  applied 
pro  rata  on  the  lien  debt  with  all  others  of  its  class,  and  to  have 
the  balance  of  such  debt  paid  on  the  sale  of  the  incumbered  land, 
subject  to  her  dower  if  sufficient  to  pay  it.    Id. 

4.  Code,  c.  65,  $  3  (serial  sec.  3651),  relating  to  sales  free  of  dower, 
applies  only  to  land  sold  in  good  faith  in  the  husband's  lifetime,  to 
satisfy  a  Hen  thereon  paramount  to  the  dower,  and  does  not  de- 
fine the  widow's  right,  where  the  husband  has  died  owning  the 
equity  of  redemption  in  land  so  incumbered.    Id.  333. 

See  Marriage  1  (p.  352). 

DOWER— FAILURE  OF  RIGHT  OF.    See  WHIb  1  (p.  352). 

DOWER— SUIT  FOR.    See  MarHage  2  (p.  352). 

DOUBTFUL  TITLE.    See  Quieting  Title  5  (p.  370). 

DRAINING  OF  ADJOINING  LANDS.    See  Mines  and  MineraU  10  (p. 
769). 

DRAWINGS  AND  SPECIFICATIONS.     See  Contracts  14   (p.  239). 

''DRILLED  IN.''    See  Mines  and  Minerals  2  (p.  174). 

DUPLICITY.    See  Indictment  and  Information  1,  2  (p.  263). 

DUTY  OF  CARRIER.    See  Carriers  3  (p.  698). 

DUTY  TO  FURNISH  CARS.    See  Carriers  8  to  12  (p.  803). 

DUTY  OF  COMMISSIONERS.    See  Corporations  15,  16  (p.  686). 

DUTY  OF  COMPANY.    See  Bailroads  2  (p.  148). 

DUTY  OF  CORPORATION.    See  Pnncipal  an^  Surety  8,  9  (p.  432). 

DUTY  OF  ENGINEER.    See  BaUroads  8,  9,  10  (p.  453). 

DUTY  OF  MASTER.    See  Master  and  Servant  22  (p.  756). 

DUTY— NEGLECT  OF.    See  Master  and  Servant  20  (p.  756). 

DUTY  OF  OWNER  OR  OPERATOR.    See  Master  and  Servant  5,  6  (p. 
311). 

DUTY  OF  TRAINMEN.    See  Bailroads  6  (p.  453). 

DUTY  OF  TRAVELER.     See  Bailroads  11  (p.  733). 

DUTY  TO  TREAT  PLACE  AS  PUBLIC  CROSSING.     See  Bailroads  6 
(p.  197). 

DUTY  OF  TRESPASSERS.    See  Bailroads  7  (p.  453). 
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EASEMENT— GRANT  OF.    See  Ea^menis  1,  3  (p.  650). 
EASEMENTS : 

1.  A  grant  of  an  easement  held  comi>etent  evidence  of  the  lawfulness 
of  an  entry  thereunder  in  an  action  for  damages  from  such  entry. 
Moore  v.  Hope  Natural  Gas  Co,  650. 

2.  The  grant  of  an  easement  to  lay^  operate,  and  repair  an  oil  pipe 
line  held  to  authorize  an  entry  to  make  repairs  and  to  superadd  no 
other  liability,  except  for  injuries  resulting  from  negligent  or 
wanton  exercise  of  such  right.    IdL  649. 

3.  The  term  * '  crops, ' '  as  used  in  a  grant  of  an  easement  providing  for 
payment  of  injuries  thereto,  will  be  given  its  usual  meaning  as 
comprehending  only  such  products  of  the  soil  as  are  annually  plant- 
ed, severed,  and  saved  by  manual  labor,  not  including  pasture.  Jd. 
650. 

See  Accord  and  Satisfaction  1  (p.  650). 

EFFECT.     See  Descent  and  DUtrihution  1,  2  (p.  91);  Contracts  10  (p. 
103)  ;   Principal  and  Surety  3   (p.  139) ;  Principal  and  Agent  2    (p. 
282);  Dower  1   (p.  332)  ;  Pleading  2  (p.  356) ;  Trusts  5  (p.  470). 

EFFECT  OF  ACCEPTANCE.     See  Deeds  3  (p.  63). 

EFFECT— BINDING.     See  Municipal  Corporations  10  (p.  630). 

EFFECT  ON  CROSSBILL.    See  Cancellation  of  Instrument  2  (p.  161). 

EFFECT  ON  OTHER  DECREES.    See  Appeal  and  Error  9  (p.  231). 

EFFECT  OF  ILLEGALITY.    See  Coniracts  23  (p.  496). 

EFFECT  ON  INDICTMENT.    See  Grand  Jim,  1  (p.  36). 

EFFECT— PROBATIVE.    See  Evidence  1   (p.  63). 

EFFECT— RETROACTIVE.    See  Limitaiion  of  Actions  1  (p.  412). 

EFFECT— VALIDITY  AND.     See  Landlord  and  Tenant  1  (p.  13). 

EFFECT— VARIATIONS  AND.    See  Corporations  1  (p.  1). 

EJECTION  OF  INTRUDER.    See  Assault  and  Battery  2  (p.  783). 

EJECTMENT : 

1.  Under  Code  1913,  c.  90.  $  30  («re.  4n9S),  plairtiff  may  recover  th.? 
rental  value  of  land  and  damages  for  destruction  or  waste  wrong- 
fully caused  by  defendant  while  in  possession.  Croston  v.  Mc- 
Vicker  461. 

2.  No  judgment  can  be  entered  for  plaintiff  in  ejectment  on  a  verdict 
which  does  not  fix,  with  reasonable  certainty,  the  exterior  boundaries 
of  the  land  in  controversy.    Id.  462. 
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EJECTMENT— Continued. 

3.  A  plaintiff  in  ejectment  may,  subject  to  defendant's  right  to  a 
continuance,  file  his  claim  for  damages  at  any  time  before  the  selec- 
tion and  impanelment  of  the  jury.    Id, 

EJECTMENT  TO  TRY  TITLE.    See  Injunctiwt  2,  3  (p.  492). 

ELECT— BIGHT  TO.    See  Trusts  7  (p.  663). 

ELECTION.    See  Contracts  6  (p.  85). 

ELECTIONS— MUNICIPAL.    See  Mandamus  1,  2  (p.  587). 

ELEMENT  OF  OFFENSE.     See  Municipal   Corpordions   1    (p.  467); 
Bribery  2  (p.  685)  ;  Assault  and  Battery  2  (p.  783). 

EMINENT  DOMAIN : 

1.  Lands  sought  to  be  condemned  for  rights  of  way  by  a  railroad 
corporation  will  be  presumed  to  be  intended-  for  public  use. 
WiUiami^port,  N.  tf-  M.  By^  Co.  v.  Standard  Lime  4'  Stone  Co.  21. 

2.  Evidence  in  proceedings  to  condemn  lands  for  a  railroad  right  of 
way  held  insufficient  to  show  that  the  intent  was  to  serve  a  purely 
private  purpose.    Id. 

See  Corporations  o  (p.  21). 

EMPLOYEE— RAILROAD.     See  Commerce  5  (p.  747). 

EMPLOYERS  LIABILITY  ACT- FEDERAL.     See  Courts  3  (p.  385) ; 
Ma.<ter  and  Sirrani  10,  II,  12,  16  (pp.  383,  384). 

EMPLOYES,  COAL  MINE— (^HILDREN  OF.     See  Railroads  1,  2   (p. 

148). 

EMPLOYMENT  OF  INFANT.     See  Ma,<t€r  and  Servant  4  (p.  311). 

EMPLOYMENT    IN    INTERSTATE    COMMERCE.      See    Master   and 
Servant  17   (p.  747). 

EMPLOYMENT— TERM  OF.     See  Corporations  6,  7  (p.  31). 

ENDORSERS  OF  NOTES— RIGHTS  OF.     See  Subrogation  1  (p.  635). 

ENFORCE— RIGHT  TO.     See  Specific  Performance  6   (p.  789) ;   BaH 

ENFORCEMENT.     See  Mortgacfes  1    (p.  80) ;   Courts  3   (p.  385);   Cor- 
porations 15,  16  (p.  686). 

ENFORCEMENT  AGAINST  GRANTEE  OF  COVENANT.     See  Bail- 
roads  15  (p.  790). 

ENFORCEMENT  OF  DEED  OF  TRUST.     See  PHncipal  and  Surety  2 
(p. 80). 
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ENFORCEMENT  IN  EQUITY.     See  Trusts  2  (p.  70). 
roads  15  (p.  789). 

ENGINEERr— DUTY  OF.    See  Bailroads  8,  9,  10  (p.  453). 

ENTIRETY— CONTRACT  OF.    See  Contracts  16  (p.  246). 

EQUITABLE  DEFENSE.    See  Subrogation  1  (p.  635). 

EQUITY : 

1.  Code  1913,  c.  127,  $$  11,  12  (eecB.  4842,  4843),  give  no  jurisdiction 
to  set  aside  final  decrees  after  the  end  of  the  term.  Fulton  v. 
Ramsey  45. 

2.  A  decree  showing  appearance  by  plaintiff,  admission  by  him  of 
satisfaction,  dismissal  of  the  cause,  and  release  of  the  attachment, 
cannot  under  Code  1913,  c.  127,  $$  11,  12  (sees.  4842,  4843),  be  set 
aside  at  a  subsequent  term.    7dl 

3.  On  a  bill  of  review  for  error  of  law,  the  court  cannot  review  former 
findings  of  fact,  but  may  examine  depositions  to  ascertain  if  there 
is  evidence  to  establish  material  facts,  or  whether  evidence  sufficient 
to  warrant  relief  is  opposed  by  contradictory  evidence  creating  an 
issue.     Garten  v,  Layton  63. 

4.  A  party  who  appears  before  a  commissioner  and  excepts  to  his 
report  on  ground  other  than  want  of  notice  of  the  taking  of  evi- 
dence, cannot,  after  a  decree  on  the  report,  complain  of  want  of 
such  notice.     Leun9,  Hubbard  4"  Co.  v.  Toney  80. 

5.  A  party  on  whose  motion  a  commissioner  makes  a  supplemental 
corrected  report,  and  who  excepts  to  it,  cannot  complain,  after  de- 
cree thereon,  of  matters  not  embraced  in  his  exception.    Id, 

6.  A  bill  seeking  to  review  a  cause  for  error  appearing  on  the  record 
cannot  reopen  the  case  for  general  rehearing.  Mclhvaxne  Knight 
4-  Co.  v.  Fielder  111. 

7.  On  a  bill  of  review  for  error  appearing  on  the  record,  Ihe  court 
should  review  the  cause,  and  any  order  or  decree,  and  adjudicate  so 
as  to  correct  errors.    Id. 

8.  Though  a  bill  is  styled  a  cross-bill,  it  will  be  treated  as  an  original 
bill,  where  it  contains  proper  matter  calling  for  the  relief  prayed 
for.    Mankin  v.  Dickinson  128. 

9.  Under  Code  1913,  c.  125,  J  53  (sec,  4807),  defendant  may  file  hig 
answer  at  any  time  before  final  decree.     Stoddard  v.  Jarreit  203. 

10.  Under  Code  1913,  c.  129,  J  7  (sec.  4852),  it  is  no  abuse  of  dis- 
cretion to  permit  exceptions  to  be  taken  to  a  commissioner's  report 
before  it  is  acted  upon,  though  several  terms  have  passed  since  its 
filing.    Id. 
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EqVITY— Continued. 


11.  The  motion  authorized  by  Code  1913,  c.  134,  $  5  (sec.  4979),  to 
correct  error,  is  not  available  to  open  the  cause  to  let  in  a  defense 
not  put  in  issue  and  litigated.    Homer  v.  Life  231. 

12.  Equity  cannot  settle  title  and  boundaries  where  plaintiff  fails  to 
aver  and  prove  other  grounds  for  equitable  relief  against  those  in 
pofcseFsion.    Hwrman  v.  Lambert  370. 

13.  A  supplemental  answer  setting  up  matters  arising  after  making 
of  the  issues  and  submission  of  the  cause  and  not  responsive  to  the 
bill  should  be  rejected.    Taylor  v.  Taylor  470. 

14.  Where  there  is  a  prayer  for  general  relief,  the  court  may  grant  any 
appropriate  relief  warranted  by  the  pleading  and  proof,  though  the 
specific  relief  prayed  for  cannot  be  granted.    Id. 

15.  A  bill  of  review  lies  to  error  of  law,  but  not  to  an  erroneous  con- 
clusion on  evidence.    Marshall  v.  Nicolette  Lumber  Co.  531. 

16.  To  entitle  a  party  to  maintain  a  bill  of  review  on  after- discovered 
evidence,  it  must  appear  that  due  diligence  by  him  on  the  former 
hearing  would  not  have  brought  such  evidence  to  light.    Id. 

17.  Additional  evidence  of  the  same  kind  on  the  same  point,  being 
cumulative,  will  not  avail  as  after- discovered  evidence  to  maintain 
a  bill  of  review.    Id. 

18.  A  person  named  in  the  caption  of  a  bill  as  defendant  and  served 
with  proceFs  is  not  a  party  against  whom  relief  can  be  granted, 
where  there  is  no  averment  showing  his  interest  and  no  prayer  for 
relief  against  him.    B.  D.  Johnson  Milling  Co.  v.  Bead  557. 

19.  A  prayer  for  general  relief  does  not  warrant  granting  relief  against 
a  person  concerning  whom  there  is  no  allegation  and  no  prayer  for 
special  relief.    Id. 

20.  A  judgment  creditor's  bill  to  enforce  liens  against  a  debtor ^s  land 
held  not  to  authorize  granting  of  relief  against  the  debtor  ^s  wife, 
against  whom  no  special  relief  was  prayed.    Id. 

21.  A  creditor's  bill  may  be  amended  to  make  the  debtor's  wife  a  party 
and  attack  a  conveyance  made  by  him  to  her.    Id>. 

22.  Unexcused  delay  for  eight  years  in  amending  a  creditor's  bill,  so 
as  to  make  the  debtor's  wife  a  party  and  attack  a  conveyance  by 
him  to  her,  is  laches  which  is  available  on  demurrer.    Id. 

23.  The  same  diligence  is  required  in  amending  a  bill  so  as  to  introduce 
new  subject-matter  as  is  required  in  bringing  the  original  suit.     Id, 

24.  The  right  of  amendment  given  by  Code  1913,  c.  125,  $  12  (sec. 
4766),  is  not  absolute,  but  depends  on  whether,  it  will  promote  sub- 
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stantial  justice,  and  does  not  preclude  the  defense  of  laches.     Id. 
558. 

25.  The  relation  of  the  subject-matter  of  a  crossbill  to  that  of  the 
original  bill  is  tested  by  its  subject-matter,  not  by  the  latter 's 
allegations.    Plumley  v.  First  Nat,  Bank  of  Hinion  636. 

See  Corporations  14  (p.  432). 

EQUITY— ENFORCEMENT  IN.    See  Trusts  2  (p.  70). 

EQUITY— JURISDICTION  IN.  See  Beformation  of  Instruments  3  (p. 
740). 

EQUITY  OF  REDEMPTION— HUSBAND 'S.    See  Dower  2  (p.  332). 
EQUITY— RELIEF  IN.    See  Beformation  of  Instruments  4  (p.  740). 
EQUITY— SUIT  PENDING  IN.    See  CoMinuance  1  (p.  469). 

ERECTION  OF  DAM.    See  Injunction  3  (p.  492). 

ERRONEOUS  RULING  ON  DEMURRER.  See  Appeal  and  Error  5  (p. 
96). 

ERRONEOUS  VERDICT.    See  New  Trial  1  (p.  84). 

ERROR— CORRECTION  OF.    See  Equity  11  (p.  231). 

ERROR— CROSS- ASSIGNMENT  OF.    See  Appeal  and  Error  8  (p.  145). 

ERROR— CURE  OF.    See  Trial  9  (p.  323). 

ERROR— HARMLESS.  See  Crimim<d  Law  1,  7  (pp.  36,37);  Appeal 
and  Error  2,  3,  10,  17  (pp.  50,  51,  251,  698). 

ESSENCE.    See  Contracts  9  (p.  103). 

ESTABLISH— APPLICATION  TO.    See  Ferries  1  (p.  519). 

ESTABLISHMENT.    See  Trusts  4  (p.  470) ;  Ferries  2  (p.  519). 

ESTOPPEL.  See  Guardian  and  Ward  1  (p.  306) ;  Banks  and  Banking  1 
(p.  315). 

EVIDENCE : 

1.  Facts  admitted  in  pleadings  and  evidence  must  be  considered  in 
connection  with  all  other  facts  set  up  in  the  pleadings  and  teeti- 
mony  in  determining  their  legal  effect.    Garten  v.  Layton  63. 

2.  Plaintiff 's  books  of  account  held  admissible  in  evidence  in  an  action 
in  assumpsit  in  connection  with  oral  testimony  verifying  same. 
Parkershurg  4"  Marietta  Sand  Co,  v.  Smith  247. 
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3.  An  admission,  made  during  a  treaty  for  a  compromise,  held  ad- 
missible, where  it  did  not  amount  to  a  proposition  of  compromise. 
Id. 

4.  An  unambiguous  contract  cannot  be  varied  by  parol  evidence. 
Petty  V.  United  Fuel  Gas  Co.  268. 

5.  Proof  of  an  agent's  declarfttions,  made  in  the  course  of  employ- 
ment and  relating  to  his  work,  is  competent  evidence  against  the 
principal.    Karr  v.  Baltimore  4"  O.  B,  Co.  527. 

6.  Extrinsic  evidence  is  admissible  to  identify  the  subject-matter  of  a 
deed,  where  the  description  is  contradictory  and  ambiguous.  State 
V.  Herold  537. 

7.  Parol  evidence  is  inadmissible  to  establish  an  oral  contract  relating 
to  the  same  subject-matter  as  a  written  contract  entered  into  be- 
tween ttie  same  parties  at  the  same  time.     Vance  v.  Ellison  592. 

8.  Becord  book  of  an  officer  of  the  defendant  fraternal  insurance 
society  held  admissible  in  evidence  when  proven  by  the  person  under 
whose  directions  the  entries  were  made,  though  not  proven  by  the 
person  who  made  the  entries.  Chambers  v.  Great  State  Council,  I. 
O.  B.  M.  614. 

9.  Exclusion  of  oral  evidence  as  to  the  provisions  of  the  constitution 
and  by-laws  of  the  defendant  fraternal  society  held  not  error.    Id. 

10.  Though  a  deed  for  Virginia  land,  acknowledged  for  record  before  a 
mayor  outside  that  commonwealth  since  1820,  be  recorded  therein, 
a  duly  certified  copy  of  the  instrument  is  not  admissible  in  evidence ; 
such  authentication  being  unauthorized  since  that  date.  Carmichcel 
V.  Beed  673. 

11.  A  duly  certified  copy  of  a  valid  will,  duly  probated  in  Virginia  prior 
to  formation  of  West  Virginia  and  duly  authenticated,  is  admissible 
in  evidence,  though  not  recorded  in  West  Virginia.    Id. 

12.  A  copy  of  a  paper  purporting  to  be  a  copy  of  the  original  of  record 
in  another  state,  though  duly  certified,  is  not  evidence  of  title  to 
West  Virginia  lands.    Id. 

13.  A  copy  of  an  original  paper  of  record  in  another  state,  though  duly 
certified  by  the  legal  custodian,  is  not,  without  further  verification 
of  its  authenticity,  a  paper  recordable  in  West  Virginia.    Id. 

14.  In  a  husband's  action  for  miscarriage  of  his  wife  due  to  an  assault 
on  himself  in  her  presence,  she  cannot  express  an  opinion  as  to  the 
actual  cause  of  the  miscarriage.    Mulvay  v.  Han^s  721. 

See  Contracts  7  (p.  85)  ;  New  Trial  1,  2,  3  (pp.  84,  96) ;  Trial  3,  4, 
7,  14  (pp.  154,  156,  247,  699)  ;  Action  2  (p.  246) ;  Beformation 
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of  Instruments  4  (p.  740) ;  Criminal  Law  9  (p.  263) ;  Appeal 
and  Error  16  (p.  427);  Ferries  2  (p.  519);  Cancellation  of 
Instruments  4  (p.  599) ;  Animals  3,  4,  5  (p.  604) ;  Bills  and 
Notes  3  (p.  636)  ;  Easements  1  (p.  650) ;  Husband  and  Wife  1 
(p.  722). 

EVIDENCE— ADMISSION  OF.  See  Cnmdnal  Law  7  (p.  37);  Appeal 
and  Error  2  (p.  50). 

EVIDENCE— BEST  AND  SECONDARY.  See  Criminal  Law  11  (p. 
297). 

EVIDENCE— CONFLICTING.    See  Contracts  20  (p.  290). 

EVIDENCE— DEMURRER  TO.     See  Trial  1,  18  (pp.  96,  804). 

EVIDENCE— DOCUMENTS  NOT  IN.     See  Criminal  Law  10  (p.  263). 

EVIDENCE— EXCLUSION  OF.      See  Appeal  and  Error  20'  (p.  722). 

EVIDENCE— EXTRINSIC.     See  Jud^m^nt  3  (p.  120). 

EVIDENCE— NEWLY  DISCOVERED.    See  Equity  16,  17  (p.  531). 

EVIDENCE— PAROL.  See  Evidence  6  (p.  537)  ;  Reformation  of  Instru- 
ments 2  (p.  739). 

EVIDENCE  OF  PRELIMINARY  NEGOTIATIONS.  See  Fraud  1  (p. 
642). 

EVIDENCE— RECEPTION  OF.    See  CHminal  Law  8  (p.  263). 

EVIDENCE— REJECTION  OF.    See  Appeal  and  Error  3  (p.  51). 

EVIDENCE  REVIEWABLE.    See  Equity  3  (p.  63). 

EVIDENCE— SUFFICIENCY  OF.  See  Corporations  5  (p.  21)  ;  Parli^ 
Hon  2  (p.  116) ;  Brokers  2  (p.  174) ;  Fraudulent  Conveyances  2  (p. 
558). 

EVIDENCE— WEIGHT  OF.    See  Lost  Instruments  2  (p.  185). 
EXCEPTED  AREAS.    See  Public  Lands  4  (p.  673). 
EXCEPTIONS.    See  Equity  10  (p.  203). 
EXCEPTIONS— BILL  OF.    See  Appeal  amd  Error  1  (p.  50). 
EXCEPTION— GROUNDS  OF.     See  Equity  4,  5  (p.  80). 

EXCEPTIONS  FROM  SENIOR  PATENT.     See  Adverse  Possession  1 

(p.  287). 

EXCESSIVE  DAMAGES.    See  Damages  2  (p.  51).    ' 
EXCESSIVE  INTEREST.    See  Appeal  and  Error  14  (p.  385). 
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EXCESSIVE  JUDGMENT.    See  Appeal  and  Error  11  (p.  356). 

EXCESSIVE  VERDICT.    See  Appeal  and  Error  4,  5,  8  (pp.  145,  456) ; 
Trial  6  (p.  657). 

EXCLUSION  OF  EVIDENCE.    See  Appeal  and  Error  20  (p.  722). 

EXECUTION— DEFECTIVE.    See  Deeds  1  (p.  63). 

EXECUTION  OF  DEED  OF  TRUST.    See  Dower  1  (p.  332). 

EXECUTIVE  OFFICER.    See  Bribery  1  (p.  685). 

EXECUTOR— POWER  OF.     See  Executors  and  Adminiiiraiora  2    (p. 
711). 

EXECUTORS  AND  ADMINISTRATORS: 

1.  Declaration  in  an  administrator's  action  held  demurrable,  where  it 
failed  to  allege  the  appointment  and  qualification  of  the  administra- 
tor.   Brogan  v.  Union  Traction  Co.  698. 

2.  The  executor  of  a  will  giving  power  to  sell  realty  cbuld  not,  though 
he  was  legatee  and  creditor,  convey  any  portion  thereof  to  himself 
in  satisfaction  of  a  debt  owing  to  him  from  the  estate.  Ash  v. 
Wells  711. 

3.  In  setting  aside  a  conveyance  of  trust  property  made  by  an  execu- 
tor to  himself  professedly  in  satisfaction  of  a  debt,  and  decreeing  a 
sale  of  the  land,  the  court  should  provide  for  payment  of  such 
debt,  but  not  until  it  shall  have  been  established  by  proper  evi- 
dence.   Id, 

4.  An  executor 's  sworn  statement  that  the  estate  was  indebted  to  him, 
supplemented  by  a  copy  of  an  ex  parte  settlement  showing  pay- 
ments on  debts  to  himself,  held  not  sufficient  evidence  of  the  debt 
to  require  that  he  be  paid  from  the  proceeds  of  a  sale  of  realty  be- 
longing to  the  estate.    Id, 

See  Dismissal  and  Nonsuit  4  (p.  641). 

EXECUTORY  LIMITATION.    See  Perpetuities  1,  2  (p.  193). 

EXISTENCE  OF  EXPRESS  MALICE.    See  Malicious  Prosecution  3  (p. 
323). 

EXPELLING  TRESPASSERS.    See  Assault  and  Battery  1  (p.  783). 

EXPENDITURE  OF  COUNTY  FUNDS.     See  Highways  4  (p.  728). 

EXPENSES.    See  Courts  4  (p.  481). 

EXPENSES   OF   ADMINISTRATION.     See   Courts   7    (p.  482) ;    Be- 
ceivers  1,  2  (p.  482). 

EXPRESS  MALICE— EXISTENCE  OF.     See  Malicious  Prosecution  3 
(p.  323). 
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EXPRESS  TRUST.    See  Truits  8  (p.  711). 

EXTENT  OF  JOINT  UNDERTAKING.    See  Partnership  4  (p.  214). 

EXTENT  OF  POSSESSION.    See  Adverse  Possession  1  (p.  287). 

EXTRINSIC  EVIDENCE.    See  JudgmerU  3  (p.  120). 

FACT— FINDINGS  OF.'   See  Contracts  20  (p.  290) ;  Appeal  and  Error 
16  (p.  427). 

FAILURE  OF  BILL.    See  Cancellation  of  Instruments  2  (p.  161). 

FAILURE  TO  COMPLETE  WELL.    See  Mines  aiid  Minerals  6  (p.  268). 

FAILURE  TO  ISSUE  VENIRE  FACIAS.    See  Grand  Jury  1  (p.  36). 

FAILURE  TO  REPAIR.    See  Municipal  Corporations  1,  2  (p.  467). 

IFAILURE  TO  RENOUNCE.     See  Wills  1  (p.  352). 

FAILURE  TO  TENDER  PRIVILEGE.    See  Corporations  3  (p.  1). 

FAILURE  TO  WARN.    See  Master  and  Servant  21  (p.  756). 

FEES— ATTORNEY  ^S.     See  Courts  6,  7    (p.  482) ;  Receivers  1,  2   (p. 
482). 

FEDERAL  EMPLOYERS  LIABILITY  ACT.     See  Courts  3   (p.383); 
Master  and  Servant  10,  11,  12,  16  (pp.  383,  384). 

FEDERAL  AND  STATE  COURTS.     See  Courts  2   (p.  121)  ;   Cnminal 
Law  17  (p.  686). 

FELLOW  SERVANT— NEGLIGENCE  OF.     See  Master  and  Servant 
10,  11,  12  (p.  384). 

FENCES.    See  Damages  4  (p.  650). 

FERRIES : 

1.  On  an  application  to  establish  a  third  ferry,  held,  that  the  im- 
perative public  need,  not  the  desires  of  the  promoters,  should  con- 
trol the  county  court's  discretion.    Egerton  v.  Flesher  519. 

2.  Under  the  fatets  shown,  held^  that  the  establishment  of  a  third  ferry 
by  the  county  court  was  an  abuse  of  discretion.    Id. 

FIDELITY  BOND.    See  Corporations  9  (p.  431)  j  Limitation  of  Actions 
2  (p.  432)  ;  Principal  and  Surety  6  to  10  (pp.  431,  432). 

FIDUCIARY— ACCOUNT  OF.    See  Beference  1  (p.  306). 

FILING  OF  APPEAL  BOND.    See  Appeal  and  Error  15  (p.  412). 

FILING  DECLARATION— OBJECTION  TO.    See  Appeal  and  Error  21 
(p. 747). 
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FILING— TIME   FOB.     See   Equity  9    (p.  203);    Beview    1    (p.  412); 
Ejectment  3  (p.  462). 

FINAL  DECREE.    See  Equity  1,  2  (p.  45);  Judgment  1  (p.  45). 

FINDINGS  OF  FACT.     See  Appeal  and  Error  16   (p.  427) ;   Contracts 
20  (p.  290). 

FIREMAN—STUDENT.    See  Commerce  5  (p.  747)  ;  Master  and  Servant 
17  (p. 717). 

FORCE— UNREASONABLE.     See  Assault  and  Battery  1   (p.  783). 

FOREIGN  JUDGMENT,     See  Judgment  8  (p.  558). 

FORFEITED  LANDS.     See  Public  Lands  1,  2  (p.  10) ;  Cancellation  of 
Instruments  3  (p.  534). 

FORFEITURE.    See  Quieting  Title  3  (p.  300). 
FORFEITURE  CLAUSE.    See  Mines  and  Minerals  8  (p.  300). 
FORFEITURE  OF  OWNER'S  TITLE.     See  Tcucation  1   (p.  470). 
"FORMAL  DEFECT."    See  Indictment  and  Information  1  (p.  263). 
FOOT— LOSS  OF.    See  Damages  2  (p.  51). 
FRATERNAL  INSURANCE.     See  Evidence  9  (p.  614). 

FRAUD : 

1.  Id  an  action  for  fraud  practiced  in  an  exchange  of  realty  con- 
summated by  deeds,  evidence  of  preliminary  negotiations  is  admissi- 
ble to  show  the  inducement,  though  the  agreement  is  verbal.  Averill 
V.  Boyer  642. 

2.  In  an  action  for  fraud  practiced  in  an  exchange  of  realty  con- 
summated by  deeds,  the  measure  of  damages  is  the  difference  in  the 

values  of  the  property  as  represented  and  as  fraudulently  conveyed, 
where  plaintiff  does  not  elect  to  rescind.    Id.  * 

See  Contracts  3  to  8  (pp.84, 85). 
FRAUD— CONTRACT  PROCURED  BY.    See  Contracts  7  (p.  85). 
FRAUD— PROCUREMENT  BY.    See  Contracts  4,  5,  6  (p.  85). 

FRAUDULENT    CONVEYANCES: 

1.  Where  land  is  conveyed  in  trust  in  fraud  of  creditors  supposed  to 
have  certain  rights,  which  they  are  subsequently  found  not  to  have, 
equity  will  enforce  the  trust.    Thomas  v.  Anderson  496. 

2.  Evidence  held  not  to  sustain  the  wife's  burden  of  proving  that  land 
conveyed  to  her  by  her  insolvent  husband  was  purchased  with  her 
own  money.    B,  D.  Johnson  Milling  Co.  v.  Bead  558. 

See  Contracts  23  (p.496). 


854  Index. 

FRAUDS— STATUTE  OF: 

1.  Ad  OTal  agreement  to  cancel  a  trade  at  the  option  of  one  party  if 
he  should  become  dissatisfied  at  any  time,  not  being  an  agreement 
not  to  be  performed  in  a  year,  need  not  be  in  writing.  Coffman  v. 
Viquesne'if  85. 

FUNDS— WRONGFUL  DISTRIBUTION   OF.     See   Creditor's  Suit    1 
(p.  282). 

*  *  FROM. ' '    See  Counties  2  (p.  728 ) . 

FULL   INFORMATION— WHAT  CONSTITUTES.     See  Bailroads    13 
(p. 789). 

FUTURE  INVENTIONS.    See  Specific  Performmce  4  (p.  716). 

GARNISHEE— SERVICE  OF.     See  GarnishmerU  1   (p.  17). 

GARNISHMENT: 

1.  Under  Code  1913,  c.  106,  $  5  (sec.  4459),  it  is  essential  to  jurisdic- 
tion of  the  debt  or  property  that  the  garnishee  be  actually  served; 
acceptance  of  service  being  insufficient.    Atkins  v.  Evans  17. 

2.  Voluntary  appearance  of  garnishee  does  not  cure  failure  to  servo 
him,  under  Code  1913,  c.  106,  }  5  (sec.  4459).    Id, 

See  Justices  of  the  Peace  4  (p.  763). 

GAS  AND  OIL  LEASE.    See  Covenants  2  (p.  207);  Mines  and  Minerals 
4  to  8  (pp.  207,  268,  300) ;  Injunction  1  (p.  300). 

GAS  AND  OIL  LEASE— LESSEE  OF.     See  Quieting  Title  7  (p.  470). 

GAS  AND  OIL  PIPE  LINE.    See  Easements  2  (p.  649). 

GAS  AND  OII^-PRODUCTION  OF.     See  Mines  and  Minerals  10   (p. 
769). 

GENERAL  PRAYER.    See  Equity  20  (p.  557). 

GENERAL  RELIEF.     See  Equity  19  (p.  557). 

GENERAL  WARRANTY.    See  Covenants  1  (p.  156). 

GIFTS.    See  Vendor  and  Purchaser  1,  2  (p.  63). 

GOVERNMENT  LICENSE.    See  Intoxicating  Liquors  1  (p.  297). 

GRAND  JURY: 

1.  That  the  clerk  failed  to  issue  a  venire  facias  at  least  30  days  before 
the  term  held  not  to  affect  the  indictment;  the  provision  of  Code 
1913,  c  157,  $  3  (sec.  5539),  being  merely  directory.  State  v.  Hoke 
36. 
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GRAND  JURY— PRESUMPTION  AS  TO.    See  Criminal  Law  2  (p.  36). 

"GRANT.''  See  Landlord  and  Tenant  10  (p.  663). 

GRANT— CONFLICTING.    See  Public  Lands  3  (p.  287). 

GRANT— CONSTRUCTION  OF.'  Se§  Easements  1,  2,  3  (pp.  649,  650). 

GRANT  OF  EASEMENT.    See  Easement  1,  3  (p.  650). 

GRANT— IMPLIED.    See  Municipal  Corporations  5  (p.  576). 

GRANTEE— ACCEPTANCE  OF.    See  Deeds  2  (p.  63). 

GRANTEE— ACTION  AGAINST.    See  Contracts  2  (p.  58). 

GRANTEE  OF  COVENANT— ENFORCEMENT  AGAINST.     See  BaO- 
roads  15  (p.  790). 

GRANTOR— LIEN  CREDITOR  OF.    See  Contracts  2  (p.  58). 

GRANTOR— MISTAKE  OF.     See  Deeds  4  (p.  557). 

GRATUITOUS  AGREElyfENT.     See  Bailroads  3   (p.  197). 

GROUNDS.    See  New  Trial  2,  3  (p.  96). 

GROUNDS  OF  EXCEPTION.    See  Equity  4,  5  (p.  80). 

GROUNDS  FOR  REVERSAL.     See  Appeal  and  Error  13,  14,  20   (pp. 
385,722);  Criminal  Law  10  (p.  263). 

GUARDIAN'S  ACCOUNT.     See  Guardian  and  Ward  1  (p.  306). 

GUARDIAN  AND  WARD: 

1.  A  ward  is  not  estopped  from  prosecuting  a  suit  to  surcharge  and 
falsify  bis  guardian's  accounts,  by  a  provision  in  a  receipt  for 
money  paid,  purporting  to  raitfy  all  settlements  of  the  guardian, 
where  the  ward  was  ignorant  of  such  settlements.  VicJc  v.  Ferrell 
306. 

2.  Where  a  fiduciary  has  several  commingled  accounts  and  several  sets 
of  sureties,  the  sureties  may  be  impleaded  on  all  his  bonds  in  a  suit 
to  surcharge  and  falsify  his  accounts.    IdL 

HABEAS    CORPUS:' 

1.  A  person  imprisoned  by  a  judgment  of  a  court,  without  jurisdiction 
because  proceeding  under  an  unconstitutional  law,  may  be  discharged 
by  writ  of  habeas  corpus.    Ex  parte  Bornee  361. 

HABIT  AND  REPUTE— MATRIMONIAL.     See  Marriage  2   (p.  352). 

HARMLESS  ERROR.    See  Criminal  Law  1,  7  (pp.  36,  37)  ;  Appeal  and 
Error  2,  3,  10,  17  (pp.  50,  51,  251,  698). 

HEARING  ON  MOTION.    See  New  Trial  6  (p.  657). 
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HEIR— RELEASE  BY.    See  Descent  and  DistHbution  1,  2  (p.  91). 
HEPBURN  ACT— OPERATION  OF.    See  Commerce  1,  2  (p.  526). 

"HIGHEST  DEGREE  OF  CARE.''    See  Appeal  and  Error,  19  (p.  699) 

HIGHWAYS : 

1.  The  Legislature  may  limit  and  regulate  the  right  of  common  carrier! 
to  use  the  highways  in  the  interests  and  convenience  of  the  public. 
Ex  parte  Diokep  576. 

2.  The  Legislature  may  regulate  the  number,  character,  routes,  rates, 
and  service  of  common  carriers  on  the  highways.    Id. 

3.  The  rights  of  common  carriers  on  highways  are  legislative  grants, 
lower  in  legal  dignity  than  rights  of  ordinary  use.    Id. 

4.  Under  Const,  art.  8,  }  24,  and  Code  1913,  ser.  sec.  1791,  a  county 
court  may  expend,  on  a  public  road  within  an  incorporated  city, 
county  funds  derived  from  bonds  voted  to  improve  certain  roads, 
some  of  which  extend  into  such  city.  White  v.  County  Court  of 
Mercer  County.  728. 

HOLDER'S  TITLE— CLOUD  ON.    See  Injunction  1   (p.  300). 
HUSBAND'S  EQUITY  OF  REDEMPTION.     See  Dower  2  (p.  332). 

HUSBAND  AND  WIFE : 

1.  Where,  in  a  husband 's  action  for  miscarriage  of  his  wife,  due  to  an 
assault  on  himself,  it  was  claimed  that  the  husband  provoked  the 
assault,  held,  that. evidence  of  defendant's  threats  was  admissible. 
Mvlvay  v.  Hanes  722. 

ILLEGALITY— EFFECT  OF.     See  Contracts  23   (p.  496). 

IMMUNITY  FROM  PROSECUTION.    See  Crimin<il  Law  12  (p.  360). 

IMPLIED  GRANT.    See  Municipal  Corporations  5  (p.  576.) 

IMPRISONMENT  UNDER  VOID  JUDGMENT.     See  Habeas  Corpus  1 
(p. 361). 

IMPROVEMENT  CONTRACT— STREET.     See  Municipal  Corporations 
11,  12  (p. 630). 

IMPROVEMENT  OF  STREETS.    See  Highways  4  (p.  728). 

INADEQUACY  OF  PRICE.    See  Specific  Performance  1  (p.  64). 

INAPT  PHRASEOLOGY.     See  Trial  10  (p.  527), 

INCLUSIVE  PATENT.    See  Public  Land&  4  (p.  673). 

INCOMPLETE  TITLE.    See  Vendor  and  Purchaser  3  (p.  156). 
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INCUMBERED  PROPERTY.    See  Dower  4  (p.  333). 

INDEFINITE  DESCRIPTION.    See  Boundaries  1,  2,  (p.  508). 

INDEBTEDNESS.    See  Partnership  1,  2  (p.  106). 

INDEPENDENT  ISSUES.    See  Cancellation^  of  Instruments  2  (p.  161). 
INDICTMENT.    See  Municipal  Corporations  2  (p.  467). 
INDICTMENT— EFFECT  ON.    See  Grand  Jury  1  (p.  36). 
INDICTMENT  AND  INFORMATION: 

1.  The  duplicity  incident  to  the  joinder  in  a  single  count  of  two  or 
more  like  misdemeanors  subject  to  the  same  punishment  is  a 
** formal  defect''  from  which  Code  1913,  c.  158,  }  10  (sec.  5559) 
relieves.    State  v.  Jarrell  263. 

2.  An  indictment  charging  defendant  in  a  single  count  with  unlawfully 
carrying  about  his  person  various  named  dangerous  -and  deadly 
weapons,  without  the  required  license,  held  sufficient.    Id. 

3.  Joinder  of  two  or  more  offenses  of  the  same  general  nature  in  an 
indictment  held  not  ground  for  demurrer,  defendant 's  remedy  being 
by  motion  to  require  an  election.    Id-. 

INDORSERS—ACCOMMODATION.     See  Bills  and  Notes  1,  2,  3,   (j). 
636). 

INFANT— EMPLOYMENT  OF.    See  Master  and  Servant  4  (p.  311). 

INFERIOR  COURT.     See  Prohibition  1  (p.  685). 

INFORMAL  DISCUSSION.    See  Municipal  Corporations  10  (p.  630). 

INFORMATION— FULL.    See  Bailroad\s  n  (p.  789). 

INFRINGEMENT  OF  PATENT.    See  Courts  8  (p.  716). 

INJUNCTION: 

1.  A  lessor  may  be  enjoined  from  creating  a  cloud  on  the  title  of  the 
holder  of  an  oil  and  gas  lease,  where  it  appears  with  reasonable 
certainty  that  such  cloud  will  be  created,  unless  prohibited.  Castle 
Brook  Carbon  Black  Co.  v.  Ferrell  300. 

2.  Pending  a  suit  brought  or  about  to  be  brought  to  try  title  to  land, 
plaintiff  may  enjoin  waste  or  irreparable  injury.  West  Virginia 
Development  Co.  v.  Preston  County  Developrnent  Co.  492. 

3.  The  erection  of  a  permanent  dam  across  a  water  course  on  land  in 
dispute  in  ejectment  to  try  title  may  be  enjoined.    Id. 

See  Mortagages  4,  5    (pp.  128, 593) ;   Prin>cipdl  and  Surety  3    (p 
139)  ;  Carriers  2  (p.  400)  ;  Taxation  3  (p.  777). 
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INJURIES— ACTIONS  FOR.    See  Master  and  Servant  1,  2  (p.  50). 

INJURIES— PERSONAL.    See  Damages  1  (p.  51) ;  Animals  1  to  5  (p. 
604). 

INJURIES  TO  RAILROAD  EMPLOYE.     See  Master  and  Servant  10, 
11,  12  (p.  384). 

INJURY  TO  COAL  MINE  EMPLOYE.     See  Master  and  Servant  5,  G 
(p. 311). 

INJURY  TO  PASSENGER.    See  Carriers  3,  6,  7  (pp.  698,  700). 

INJURY  TO  SERVANT.     See  Master  and  Servant  3,  12,  13,  18  to  22 
(pp.  51, 384,  756). 

INJURY  TO  SIDEWALK.    See  Municipal  Corporations  2  (p.  467). 

INJURY  TO  TRAINMEN.    See  Master  and  Servant  15  (p.  384). 

INSANE    PERSONS: 

1.  Code  1913,  c.  58,  $  34  (sec.  3359),  giving  circuit  court  concurrent 
jurisdiction  with  county  courts  to  appoint  conunittees  for  persons 
determined  by  circuit  court  to  be  insane,  held  not  repealed.  State 
V.  Morris  516. 

2.  Code  1913,  c.  58,  $  34  (sec.  3359),  giving  circuit  court  concurrent 
jurisdiction  with  county  courts  to  appoint  conunittees  for  perBons 
determined  by  circuit  court  to  be  insane,  held  not  violative  of  Const, 
art.  8,  $  24,  describing  the  jurisdiction  of  county  courts,  in  view  of 
Const,  art.  8,  $  12,  defining  jurisdiction  of  circuit  court.    Id, 

3.  Code,  1913,  c.  58,  }  34  (sec.  3359),  held  to  give  circuit  court  con- 
current jurisdiction  with  county  courts  to  appoint  committees  for 
persons  determined  by  the  circuit  court  to  be  insane.    Id. 

INSANITY.    See  Witnesses  1  (p.  37). 

INSTRUCTION  AND  WARNING.    See  Master  and  Servant  22  (p.  756). 

INSTRUCTIONS.  See  Appeal  and  Error  13,  18,  19  (pp.  385, 698,  699)  ; 
Trial  5  to  12,  14,  15,  16  (p.  208,  247,  287,  323,  527,  615,  699); 
Public  Lands  3  (p.  287)  ;  Master  and  Servant  15  (p.  384) ;  CanfoeUa- 
tion  of  Instruments  3  (p.  534) ;  Carriers  5  (p.  699). 

INSTRUCTIONS— BINDING.    See  Trial  7  (p.  247). 

INSURABLE  INTEREST.     See  Insurance  2  (p.  614). 

INSURANCE : 

1.  Assignment  on  death  benefit  certificate  blank  form  printed  on  back 
of  certificate  held  valid,  and  evidence  of  assignee's  title  to  the 
poilcy.    Chambers  v.  Great  State  Council,  I.  O.  B.  M.  614. 
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2.  The  rule  that  a  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor  applies  to  contracts  of  mutual  benefit  societies,  in  the 
absence  of  some  controlling  prohibition.    Id. 

3.  Assignment  of  a  debtor's  benefit  certificate  to  his  creditor  held  not 
prohibited  by  the  constitution  or  by-laws  of  the  mutual  benefit 
society,  or  by  statute.    Id, 

4.  Burden  of  proving  a  waiver  is  on  the  party  claiming  same.    Id.  61o. 

5.  Waiver  must  be  shown  by  clear  preponderating  evidence.    Id. 

INSURANCE— FRATERNAL.    See  Evidence  9  (p.  614). 

INSURANCE— LIFE.    See  Insurance  2  (p.  614). 

INSURANCE— MUTUAL  BENEFIT.    See  Insurance  2,  3  (p.  614). 

INSTRUMENTS— REFORMATION  OF.    See  Deeds  4  (p.  558). 

INTENT.    See  Boundaries  4  (p.  537). 

INTENTION— DETERMINATION  OF.    See  Mines  and  MinerdU  4  (p. 
207). 

INTERNAL   REVENUE   COLLECTOR— RECORD  OF.     See   CHminal 
Law  11  (p.  297). 

INTEREST.     See  Assumpiit,  Action  of,  3  (p.  246) ;  Appeal  and  Error 
14  (p.  385). 

INTEREST— EXCESSIVE.    See  Appeal  and  Error  14  (p.  385). 

INTEREST— INSURABLE.     See  Insurance  2   (p.  614). 

INTERROGATORIES— SPECIAL.    See  Trial  17  (p.  700). 

INTERSTATE  COMMERCE.    See  Commerce  3,  4,  5  (pp.  680,  747). 

INTERSTATE   COMMERCE— EMPLOYMENT   IN.     See  Master  and 
Servant  17  (p.  747). 

INTERSTATE  SHIPMENT.    See  Cornmerce  1,  2  (p.  526). 

INTERVENING   AGENCY— NEGLIGENCE  OF.     See  Carriers  7    (p. 
700). 

INTERVENTION.     See  Creditor's  Suit  3  (p.  557). 

INTOXICATING    LIQUORS: 

1.  Under  Code  1913,  c.  32,  $  31  (sec.  1147),  prior  to  the  passage  of 
prohibition  statute  (Acts  1913,  c.  13;  Code  1913,  c.  32a  [sees.  1280- 
1305]),  proof  of  finding  liquor  in  defendant's  building  and  issuance 
of  government  license  to  him  does  not  make  out  a  prima  facie  case 
of  unlawful  sale,  in  the  absence  of  the  proof  that  the  license  was 
posted  in  the  building.     State  v.  Wright  297. 

See  Criminal  Law  11  (p.  297). 
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INTRUDER— EJECTION  OF.    See  Assault  and  Battery  2  (p.  783). 

INVALID  DEBT.    See  Mortgages  5  (p.  593). 

INVENTIONS— FUTURE.     See  Specific  Performance  4  (p.  716). 

INVITATION  OR  RIGHT.    See  BaUroads  5  (p.  197). 

IRRECONCILABLE  CONFLICT.    See  Contracts  26  (p.  718). 

ISSUANCE  OF  BONDS.    See  Mortgages  2  (p.  120). 

ISSUES.    See  Corporations  14  (p.  432). 

ISSUES— INDEPENDENT.     See    Cancellation   of  Instruments    2    (p. 
161). 

ISSUES  AND  PROOF.    See  Pleading  1  (p.  247). 

JEOPARDY— SECOND.    See  Criminal  Law  12  to  15  (pp.  360,  361). 

JOINDER   OF  OFFENSES.     See  Indictment  and  Information  3    (p. 
263). 

JOINT  TENANTS.    See  Partition  1  (p.  115). 

JOINT  UNDERTAKING— EXTENT  OF.     See  Partnership  4  (p.  214). 

JUDGE— SPECIAL.    See  Judges  1  (p.  128). 

JUDGMENT: 

1.  Courts  of  record  have  no  inherent  power  after  the  term  to  set  aside 
final  judgments  and  reinstate  causes,  in  the  absence  of  proper 
pleadings  and  process.    Fulton  v.  Bamsey  45. 

2.  Proceedings  cannot  bind  parties  not  appearing,  who  have  been 
merely  named  as  defendants  and  not  ser^^ed.  McTlwaine  Knight  4" 
Co,  V.  Fielder  111. 

3.  Declarations  in  a  decree  by  a  domestic  court  of  general  jurisdic- 
tion, respecting  matters  affecting  its  jurisdiction,  cannot  be  over- 
thrown by  extrinsic  evidence,  except  for  fraud  or  collusion.  Central 
District  4'  Printing  Telegraph  Co.  v.  Parkersburg  4  O.  V.  E,  By. 
120. 

4.  Recitals  in  a  decree  that  all  the  defendants  had  been  duly  served 
with  process  and  failed  to  appear  held  conclusive.    Id. 

5.  A  copy  of  the  process  found  in  the  record  with  no  return  thereon, 
but  with  a  memorandum  of  the  clerk  stating  that  there  was  no  re- 
turn, held  not  contradictory  of  recitals  in  the  decree  that  the  de- 
fendants had  been  duly  served.    Id. 

6.  A  decree  reciting  that  hearing  was  had  after  due  service  on  all 
defendants  was  an  ascertainment  that  all  were  served  and  an  id- 
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formal  correction  of  the  rules  pursuant  to  Code  1913,  c.  125,  $  60 
(sec.  4814),  where  the  rule  docket  failed  to  show  service  on  some 
defendants.    Id. 

7.  A  decree  rendered  on  a  petition  which  presented  merely  plaintiff's 
claim  to  be  subrogated  held  not  an  adjudication  of  the  merits  of  a 
bill  subsequently  filed  by  him  to  secure  the  surrender  of  certain 
notes  and  procure  a  deed  to  land  from  the  special  commissioner. 
Williams  v.  Cart  139. 

8.  The  decree  of  the  court  of  a  sister  state  having  jurisdiction  of  the     . 
parties  and  subject-matter  is  conclusive  as  to  all  matters  determined 
thereby.    JR.  D.  Johnson  Milling  Co.  v.  Bead  558. 

See  Contracts  20  (p.  290) ;  Ejectment  2  (p.  462)  ;  Justices  of  the 
Peace  1,  2  (p.  558). 

JUDGMENT— EXCESSIVE.    See  Appeal  and  Error  11  (p.  356). 

JUDGMENT— FOREIGN.    See  Judgment  8  (p.  558). 

JUDGMENT,  VOID— IMPRISONMENT  UNDER.  See  Habeas  Corpus 
1  (p.  361). 

JUDGES: 

1.  An  agreement  under  Code  1913,  c.  112,  J  11  (sec.  4558),  selecting 
a  special  judge  and  purporting  to  be  signed  by  counsel  for  all 
parties,  is  not  void  because  not  signed  by  a  guardian  ad  litem  of 
infant  defendants.    Mankin  v.  DicJcimon  128. 

JUDICIAL  DECISION.    See  Constitutional  Law  2  (p.  360). 

JUDICIAL  PROCEEDINGS.    See  Judicial  Sales  1  (p.  672). 

JUDICIAL  SALES: 

1.  Under  Code,  c.  132,  $  Sail  (sec.  4944),  held  that  a  deed,  purporting 
to  be  made  under  judicial  proceedings,  raises  the  presumption  that 
the  grantor  was  authorized  to  convey  the  land,  but  not  that  the 
title  of  all  persons  passed  to  the  grantee,  unless  10  years  have 
elapsed  since  the  deed  was  duly  recorded.  Carmichael  v.  Beed  672. 
See  Mortgages  1  (p.  80). 

.lURISDICTION.  See  Garnishment  1  (p.  17);  Courts  2  (p.  121); 
Quieting  Title  6  (p.  371);  Trusts  4  (p.  470);  Justices  of  the 
Peace  3  (p.  663) ;  Criminal  Law  17  (p.  686) ;  Appeal  and  Error 
22  (p.  768). 

JURISDICTION  TO  ALLOW.    See  Courts  7  (p.  482). 

JURISDICTION— CONCURRENT.  See  Insane  Persons  1,  2,  3  (p. 
516). 
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JURISDICTION— CONFLICTING.    See  Courts  4  to  6  (p.  481). 

JURISDICTION  IN  EQUITY.  See  Reformation  of  Instruments  3  (p. 
740). 

JURISDICTION— MATTERS  AFFECTING.    See  Judgment  3  (p.  120). 

JURISDICTION  OF  STATE  COURT.    See  Courts  8  (p.  716). 

JURISDICTION  TO  SET  ASIDE.  See  Bguitu  1,  2,  (p.  45) ;  Judgment 
1  (p.  45). 

JURISDICTION— WANT  OF.    See  ProMhition  1,  2  (p.  685). 

JURY.    See  Cnminal  Law  4  (p.  37). 

JURY— CUSTODY  OF.    See  Cnminal  Law  5  (p.  37). 

JURY— DELIBERATIONS  OF.     See  Trial  13  (p.  699). 

JURY— QUESTION  FOR.  See  Contracts  20  (p.  290) ;  Master  and  Serv- 
ant 8,  14  (pp.  311,  384);  Carriers  6  (p.  700);  Bailroads  11  (p. 
733). 

JUSTICES  OF  THE  PEACE : 

1.  A  constable 's  return  on  a  summons  issued  by  a  justice  of  the  peace, 
showing  personal  service,  is  conclusive.  S,  D.  Johnson  Milling  Co.  v. 
Bead  558. 

2.  A  default  judgment  rendered  by  a  justice  of  the  peace  la  not  void 
under  Code  191<3,  c.  50,  $  179  (sec.  2733)  for  failing  to  show  that 
the  justice  waited  one  hour  for  the  defendant  to  appear,  as  required 
by  Code  1913,  c.  50,  J  65  (sec.  2619).    Id. 

3.  Under  Code  1913,  c.  50,  J  50,  (section  2604,  d.  12),  a  justice  of  tho 
peace  need  not  determine  whether  a  question  of  title  will  collaterally 
arise  in  an  action  of  which  he  would  otherwise  have  jurisdiction,  if 
the  objecting  party  does  not  file  an  affidavit  setting  forth  facts 
showing  that  such  question  will  arise.    Ford  v.  Bail  663. 

4.  In  garnishment  on  a  judgment,  the  mere  tender  to  the  justice  of  a 
list  of  property  claimed  by  the  debtor  to  be  exempt  from  execution 
held  not  to  constitute  an  appearance  or  preclude  defendant  from 
having  a  rehearing  under  Code  1913,  c.  50,  $  124  (sec.  2678),  where 
he  was  not  served  with  the  notice  required  by  aeetion  120  (sec. 
2674).     Crockett  V.  Beynolds  763. 

KNOWLEDGE  OF  DISPOSITION.    See  Anim^ils  1  to  5  (p.  604). 
LACHES.    See  Equity  22,  23  (p.  557) ;  Trusts  8  (p.  711). 
LACK  OF  PROBABLE  CAUSE.    See  Maiicious  Proseoution  2  (p.  322). 
LAND— BOUNDARIES  OF.    See  Ejectment  2  (p.  462). 
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LAND— COVENANT  RUNNING  WITH.    See  Covenants  2  (p.  207). 
LAND— POSSESSION  OF.    See  Trusts  4  (p.  470). 
LAND— RECORDED  TRANSFER  OF.    See  Taxation  2  (p.  777). 
LANDLORD    AND    TENANT: 

1.  A  lease  contemplating  a  term  of  more  than  five  years  held  to  be  a 
mere  contract  for  a  lease,  which  under  Code  1913,  c.  71,  J  1  (sec. 
3739),  passed  no  legal  title,  where  it  was  not  under  seal.  Coffman 
V.  Sammona  13. 

2.  A  looselj  drawn  lease  should  be  construed  in  the  light  of  the  situa- 
tion of  the  parties,  and  the  purpose  for  which  it  was  executed.    Id, 

3.  A  lease  held  to  give  five  crops  from  such  portions  of  the  land  as 
were  properly  cleared  by  the  lessee.    Id, 

4.  One  who  enters  under  an  unsealed  lease,  contemplating  a  term  for 
more  than  five  years,  held  a  tenant  from  year  to  year.    Id, 

5.  The  termination  of  a  tenancy  from  year  to  year  by  the  landlord, 
without  the  tenant's  consent,  requires  that  written  notice  be  given 
three  months  before  the  end  of  the  year.    7dl 

6.  The  character  of  a  tenant's  possession  is  not  altered  by  his  taking 
a  secret  lease  from  another  claiming  to  be  the  true  owner.  Harmart 
v.  Lambert  370. 

7.  Partial  destruction  of  the  subject-matter  of  a  tenancy  does  not 
terminate  the  tenancy.     Gainer  v.  Griffith  426. 

8.  The  lease  of  a  building  impliedly  carries  the  land  under  it,  and 
hence  destruction  of  the  building  by  fire  does  not  terminate  the 
lease.    Id, 

9.  A  tenant 's  temporary  abandonment,  due  to  the  destruction  of  the 
building  by  fire  and  the  landlord's  re-entry  to  rebuild,  does  not  con- 
clusively show  a  surrender  by  operation  of  law.    Id. 

10.  The  words  *' grant"  and  "demise,"  if  unrestrained,  impose  on  the 
lessor  a  covenant  that  he  has  good  title  and  a  right  to  lease.  Ford 
V.  Ban  663. 

11.  Where  a  lessor  holds  title  only  as  a  trustee,  without  power  to 
execute  the  lease,  and  the  lessee  has  notice  of  the  trust,  an  implied 
covenant  of  good  title  and  right  to  lease  is  broken  the  moment  the 
lease  is  executed.    Id. 

12.  One  who  signs  and  acknowledges  a  lease,  without  being  a  party 
thereto  by  its  terms^  is  not  liable  for  breach  of  covenants  contained 
in  it.    Id. 

LANDS— DEALINGS  IN.    See  Partnership  8  (p.  215). 
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LANDS,  ADJOINING— DRAINING  OF.     See  Mines  and  Minerals  10 
(p.  769). 

LANDS— FORFEITED.    See  Public  Lands  1,  2  (p.  10) ;  Cancellation  of 
Instruments  3  (p.  534). 

LANDS— TRUST  IN.    See  Trusts  5  (p.  470). 

LANGUAGE  OF  PROMISOR.     See  Contracts  28  (p.  803). 

LANGUAGE  USED.    See  Contracts  25  (p.  668). 

LAW— COMMON.    See  Constitutional  Law  2  (p.  360). 

LAW— MISTAKE  OF.    See  Payment  1  (p.  268). 

LAW— REMEDY  AT.     See  Quieting  Title  2   (p.  161) ;  Cancellation  of 
Instruments  1  (p.  161). 

LEASE.    See  Landlord  and  Tenant  1,  2,  3,  4,  5,  11  (pp.  13,  663). 

LEASE  CONSTRUCTION.    See  Landlord  and  Tenant  10  (p.  663). 

LEASE— GAS  AND  OIL.     See  Covenants  2  (p.  207) ;  Mines  and  Min- 
erals 4  to  8  (pp.  207,  268,  300) ;  Injunction  1  (p.  300). 

LEASE— SECRET.    See  Landlord  and  Tenant  6  (p.  370). 

LEASE— TERMINATION  OF.    See  Landlord  and  Tenant  8  (p.  426). 

LEGAL  OBLIGATION— PERFORMANCE  OF.     See  Contracts  24   (p. 
592). 

LEGISLATIVE  POWER.    See  Cnminal  Law  14  (p.  361). 

LESSEE  OF  OIL  AND  GAS  LEASE.     See  Quieting  Title  7   (p.  470). 

LIABILITIES— RIGHTS  AND.    See  Biils  and  Notes  1,  2  (p.  636). 

LIABILITY.     See  Creditor's  Suit  1  (p.  282). 

LIABILITY  ON  BOND.    See  Guardian  and  Ward  2  (p.  306). 

LIABILITY  OF  MAKER.    See  Landlord  and  Tenant  12  (p.  663). 

LIABILITY  OF  OWNER.    See  Contracts  13  (p.  240). 

LIABILITY  OF  PARTNER.    See  Partnership  1,  2,  8  (pp.  106,  215). 

LIABILITY  OF  SURETY.     See  Principal  and  Surety  3,  4,  5  (pp.  139, 
379) ;  Corporations  10,  11  (p.  431). 

.  LICENSEE.    See  Sailroads  1  (p.  148) ;  Negligence  1  (p.  197). 

LICENSE  TO  CROSS  UNDER  CARS.    See  Bailroads  3  (p.  197). 

LICENSE— GOVERNMENT.    See  Intoxicating  Liguors  1  (p.  297). 

LICENSE  TAX— STATE.    See  Commerce  3  (p.  680). 


Index.  865 

LIEN—CREATION  OF.    See  Mortgages  2  (p.  120). 

LIEN  CREDITOR  OF  GRANTOR.    See  Contracts  2  (p.  58). 

LIEN  CREDITOR— TRUSTEE  FOR.    See  Creditor's  Suit  2  (p.  282). 

LIEN  DEBT— TRUST.    See  Dower  3  (p.  332). 

LIEN— TRUST.    See  Bed^mpiion  1  (p.  333). 

LIFE  INSURANCE.    See  Imurance  2  (p.  614). 

LIMIT— TIME.     See  Brokers  2,  3  (p.  174) ;  Mines  ond  Minerals  1   (p. 
174). 

LIMITATION    OF    ACTIONS: 

1.  Statutes  of  limitation  will  not  be  given  a  retroactive  effect,  unless 
it  clearly  appears  from  expreES  terms  or  necessary  implication  that 
the  Legislature  so  intended.    Harrison  v.  Harman  412. 

2.  A  demurrer  to  so  much  of  a  bill  as  applied  to  a  fidelity  bond,  the 
liability  on  which  was  barred  by  limitations,  held  properly  sustained. 
Wait  V.  Homestead  Building  Ais'n  432. 

3.  The  demand  prerequisite  to  the  right  to  sue  a  county  court  must  bo 
made  in  a  reasonable  time  to  avoid  the  effect  qf  limitations  (Code 
1913,  c.  39,  $  41  [sec.  1591]).  Beury  Bros.  Coal  ^  Coke  Co.  v. 
Fayette  County  Court  610. 

4.  In  the  absence  of  circumstances  excusing  delay,  the  time  fixed  as  a 
bar  to  an  action  will  be  deemed  reasonable.    Id. 

LIMITATION— EXECUTORY.    See  PerpcluiUes  1,  2  (p.  193). 

LIQUORS— INTOXICATING.    See  Criminal  Law  11  (p.  297). 

LOSS  OF  FOOT.     See  Damages  2  (p.  51). 

LOST    INSTRUMENTS: 

1.  To  give  a  lost  ir^trnment  the  importance  of  a  muniment  of  title,  the 
evidence  of  its  forirer  existence,  loss,  and  contents  must  be  clear 
and  conclusive.    Ttlluric  Co.  v.  Bramer  185. 

2.  Circumjtances  casting  doubt  on  the  former  existence,  loss,  and  con- 
tents of  an  irstrun^ert  alleged  to  have  been  lost  will  prevail  over 
slight,  direct  oral  evicience,  aided  by  corrobrative  facts.    Id. 

3.  The  recollection  of  a  very  aged  man  as  to  the  legal  effect  of  a  deed 
which  he  claims  to  have  executed  more  than  20  years  before  is  in- 
sufficient to  prove  the  contents  thereof.    Idi.  186. 

MAKER— LIABILITY  OF.     See  Landlord  and  Tenant  12  (p.  663). 
MALICE.     See  Maliciouf:  Profenttion  2  (p.  322). 
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MALICE,  EXPRESS— EXISTENCE  OF.     See  Malicious  Prosecution  3 
(p.  323). 

MALICIOUS  PROSECUTION: 

1.  Where  probable  cause  is  shown  by  admissions  or  uncontradicted  evi- 
dence, the  court  may  direct  a  verdict  for  defendant  or  set  aside  a 
verdict  for  plaintiff.    Bailey  v.  GoUehon  322. 

2.  Plaintiff  must  establish  both  malice  and  lack  of  probable  cause.    Id. 

3.  The  existence  of  express  malice  is  immaterial  where  there  was 
probable  cause.    Id.  323. 

MANDAMUS: 

1.  A  citizen  and  taxpayer  of  a  town,  though  not  a  candidate  for  office, 
may  bring  mandamus  to  compel  the  calling  of  a  municipal  election. 
Slate  V.  Toivn  of  Davis  587. 

2.  Mandamus  will  lie  to  compel  the  common  council  of  a  town  to  per- 
'     form  their  clear  legal   duty,  under  Code   1913,   c.   47    (sees.   2382- 

2494),  and  ordinances  pursuant  thereto,  to  call  a  municipal  election. 
Id. 

MARRIAGE : 

1.  A  marriage  contracted  in  another  j-tate  pursuant  to  the  law  thereof, 
though  not  according  to  the  law  of  West  Virginia,  will  ordinarily 
be  recognized,  so  as  to  entitle  a  widow  to  dower  in  West  Virginia 
lands.    Miller  v.  Miller  352. 

2.  Where,  in  a  suit  for  dower,  it  was  denied  that  claimant  was  .i 
widow,  direct  evidence  of  the  marriage  was  not  necessary;  proof  of 
matrimonial  habit  and  repute  being  sufficient,  in  the  absence  of  re- 
buttal.   Id. 

MARRIED  WOMEN.     See  Acknowledgment  1,  2  (p.  236). 
MASTER— DT^TY  OF.     See  Ma.^ier  and  Servant  22  (p.  7.56). 

MASTER    AND    SERVANT: 

1.  Declaration  in  an  action  for  personal  injuries  to  a  servant  is  not  bad 
for  failure  to  negative  assumption  of  risk.  Yates  v.  Crozer  Coal  4' 
Coke  Co.  50. 

2.  Declaration  in  an  action  for  personal  injuries  to  a  servant  is  not 
bad  for  failure  to  negative  contributory  negligence.    Id. 

3.  An  instruction  to  find  for  plaintiff,  if  agents  of  defendant  corpora- 
tion failed  to  perform  its  nonassignable  duty  to  use  reasonable  care 
to  furnish  a  reasonably  safe  place  to  work,  is  not  bad  for  imputing 
that  duty  to  agents.    Id.  51. 
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4.  Employment  of  an  infant  over  14  in  a  coal  mine  held  not  negligence 
per  se.    Gray  v.  Pocahontas  Consol.  Collieries  Co,  311. 

5.  It  is  the  nonassignable  duty  of  a  mine  owner  or  operator  to  main- 
tain appliances  in  a  reasonably  safe  condition.    Id. 

6.  Where  a  coal  mine  owner  or  operator  fails  to  maintain  appliances 
in  a  reasonably  safe  condition  he  is  liable  for  consequential  injury 
to  an  employe  therefrom.    Id. 

7.  Under  the  evidence  in  an  action  for  the  wrongful  death  of  a  coal 
mine  employe,  held,  that  the  question  of  negligence  was  for  the 
jury.     Id. 

8.  Under  the  evidence  in  an  action  for  the  wrongful  death  of  a  coal 
mine  employe,  held,  that  the  question  of  contributory  negligence  was 
for  the  jury.    Id, 

9.  A  declaration  in  an  action  for  injuries  received  in  interstate  com- 
merce held  not  demurrable,  though  it  showed  that  the  injury  was 
caused  by  negligence  of  a  fellow  servant  or  by  combined  regligence 
of  plaintiff  and  a  fellow  servant.    Easier  v.  Virginian  By.  Co.  383. 

m 

10.  The   federal    Employers '   Liability   Act   makes  •  the    carrier   liable, 
though  the  accident  resulted  wholly  from  a  fellow  servant 's  negli 
gence,  or  from  such  negligence  combined  with  that  of  the  person 
injured.    Id,  384. 

11.  Where,  in  an  action  under  the  federal  Employers'  Liability  Act, 
actionable  negligence  is  shown,  contributory  negligence  is  no  de- 
fense, but  should  be  considered  only  in  mitigation  of  damages.    Id. 

12.  Where  an  employe  is  struck  in  a  railroad  yard  by  a  backing  engine, 
due  to  the  negligence  of  a  fellow  servant  in  failing  to  place  a  rear 
light  as  required  by  a  rule  of  the  company,  held  no  defense  under 
the  federal  Employers'  Liability  Act  that  the  rule  was  not  in- 
tended to  apply  to  yards.    Id. 

13.  The  relation  of  master  and  servant  continues  for  such  reasonable 
time  after  a  train  reaches  its  destination  and  the  trainman  ceases 
to  labor  as  is  required  to  enable  him  to  wash  himself  and  change  his 
clothing  according  to  custom.    Id, 

14.  What  constituted  a  reasonable  time  for  trainmen  to  wash  them- 
selves and  change  their  clothing  according  to  custom,  which  time 
was  cFsential  to  termination  of  the  relation  of  master  and  servant, 
held  for  the  jury.    Id, 

15.  Giving  of  an  instruction  which  assumed  that  the  relation  of  master 
and  servant  continued  at  the  time  of  the  accident,  though  one  hour 
had  elapsed  after  arrival  of  the  train,  held  not  reversible  error.    Id, 
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16.  The  federal  Employers'  Liability  Act,  when  applicable,  supersedes 
state  statutes  and  the  common  law.    Id, 

17.  That  decedent  was  alleged  to  be  a  "student  fireman'*  held  not  to 
imply  lack  of  duty  to  render  his  employer  active  service.  Findley  v. 
Coal  4-  Coke  By,  Co.  747. 

18.  Code  1913,  c.  15p,  sec.  26  (sec.  682),  denying  the  benefit  of  defenses 
of  contributory  negligence  and  assumption  of  risk  on  failure  of 
certain  employers  to  take  the  benefit  of  the  Workmen's  Compensa- 
tion Act,  held  constitutional.    Defrancesco  v.  Piney  Mining  Co.  756. 

19.  The  purpose  of  the  abolution  of  the  defense  of  assumption  of  risk  in 
the  Workmen's  Compensation  Act  is  to  forbid  an  application  of  the 
principle  under  which  a  servant,  by  continuing  in  service,  assumes 
the  risk  of  known  negligence.    Id. 

20.  To  make  a  master  liable  for  injury  to  a  servant  from  failure  to 
perform  a  statutory  duty,  it  is  essential  that  there  be  a  causal  re- 
lation between  the  omission  and  injury.    Id, 

21.  Failure  of  the  employer  to  warn  an  inexperienced  coal  miner  of  the 
danger  incident  to  taking  dynamite  with  an  ignited  fuse  attached, 
from  a  drill  hole,  held  not  actionable  negligence.    Id. 

22.  A  master  need  not  instruct  or  warn  a  servant  of  mature  age  and 
presumptively  average  intelligence  as  to  unnnecessary  acts  and  con- 
duct commonly  known  to  be  dangerous.    Id. 

See  Consiituiional  Law  1  (p.  27);  Courts  3  (p.  383). 

MATRIMONIAL  HABIT  AND  REPUTE.    See  Marriage  2  (p.  352).       . 

MATTERS  AFFECTING  JURISDICTION.    See  Judgment  3  (p.  120). 

MEASURE  OF  DAMAGES.  See  Fraud  2  (p.  642);  Damages  4  (p. 
650);  Death  1  (p.  699). 

MEETING  OF  STOCKHOLDERS.    See  Corporations  2  (p.  1). 

MINES  AND  MINERALS: 

1.  A  contract  authorizing  one  to  sell  on  commission  or  to  buy  certain 
oil  property  held  limited  to  the  time  between  its  date  and  the  time 
immediately  before  the  drilling  in  and  completion  of  a  well  through 
all  the  oil  or  gas  bearing  sands  in  the  vicinity.  Chambers  v.  Sim- 
mons 174. 

2.  As  used  in  a  contract  giving  a  right  to  sell  on  commission  or  to  buy 
certain  oil  property,  helds  that  the  words  "drilled  in"  and  "com- 
pleted," as  applied  to  an  oil  well  then  being  drilled,  were  used 
synonymously,  and  meant  drilled  in  and  completed  through  the  oil 
or  gas  bearing  sands.    Id. 
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3.  The  construction  of  an  agency  or  option  contract  between  the  owner 
of  an  oil  well  and  another,  as  to  the  time  limit,  could  not  be  con- 
trolled by  a  contract  between  such  owner  and  drilling  contractors 
not  referred  to  therein.    Id. 

4.  Under  a  lease,  heldy  that  the  place  of  consumption  of  gas  by  lessor 
was  to  be  determined  from  circumstances  relating  to  the  subject 
matter  of  the  contract,  known  to  the  parties  at  the  time,  and  from 
their  subsequent  conduct.    Harberi  v.  Hope  Natural  Gas  Co.  207. 

5.  Conduct  of  a  lessor's  assignee  held  to  show  a  practical  construction 
of  a  covenant  of  the  lease,  and  to  be  an  implied  admission  of  the 
covenantee's  right  to  consume  gas  elsewhere  than  on  the  leased 
premises,  but  not  of  his  right  to  free  gas  from  wells  other  than 
those  on  such  premises.    Id, 

6.  A  covenant  of  an  oil  and  gas  lease  imposing  a  penalty  for  the 
lessee's  failure  to  complete  wells  within  three  months  held  to  coti- 
ditionally  impose  one  penalty  for  the  nondrilling  of  each  well,  not 
successive  penalties  for  every  three  months.  Petty  v.  United  Fuei 
Gas  Co.  268. 

7.  In  an  assignee's  suit  to  quiet  his  title  under  an  oil  and  gas  lease, 
and  enjoin  the  lessor  from  executing  a  second  lease,  the  assignor  is 
not  a  necessary  party  if  the  assigment  is  absolute.  Castle  Brook 
Carbon  Black  Co.  v.  Ferrell  300. 

8.  A.  forfeiture  clause  in  an  oil  and  gas  lease  held  to  relate  only  to 
rentals  to  be  paid  for  delay  in  drilling,  and  not  to  royalties  to  be 
paid  for  a  producing  gas  well.    Id. 

9.  In  a  lessor's  action  for  an  accounting  of  royalty  oh  oils  produced, 
the  assignee  of  a  part  of  such  royalty  and  all  persons  whose  inter- 
ests are  involved  are  necessary  parties.  Gardner  v.  South  Penn  Oil 
Co.  661. 

10.  That  wells  drilled 'and  operated  by  a  lessee,  by  reason  of  their 
proximity  to  the  division  line,  drained  oil  from  adjoining  land,  held 
not,  in  the  absence  .of  special  circumstances  or  relations,  to  afford  a 
basis  for  a  claim  to  a  share  in,  and  an  accounting  for,  the  oil  so 
produced,  or  for  a  receivership  thereof.  Gain  v.  South  Penn  Oil  Co. 
769. 

MISTAKE.    See  Boundaries  1,  3  (pp.  508,  537). 

MISTAKE  IN  CALL.    See  Boundaries  1  (p.  508). 

MISTAKE  OF  GRANTOR.    See  Deeds  4  (p.  558). 

MISTAKE  OF  LAW.    See  Payment  1  (p.  268). 
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MISTAKE— MUTUAL.     See  Eeformation  of  Instruments  2,  3,  4   (pp. 
739,  740) ;  Contracts  15  (p.  240). 

MITIGATION  OF  DAMAGES.     See  Master  and  Servant  11  (p.  384). 

MODIFICATION.     See  Contracts  17  (p.  247). 

MODIFICATION  OF  APPEAL.     See  Appeal  and  Error  23   (p.  790). 

MONEY  ADVANCED  ON  UNMATURED  STOCK.     See  Building  and 
Loan  Af sanations  1  (p.  203). 

MONEY  PAID  UNDER  PAROL  CONTRACT.     See   Vendor  and  Pur- 
chaser 8  (p.  799). 

MONEY  FOR  REDEMPTION.     See  Public  Lands  1,  2  (p.  10). 

MONEY  PAID— RIGHT  TO  RECOVER.     See  Payment  1  (p.  268). 

MONUMENT.     See  Boundaries  4  to  7  (p.  537). 

MORTAGES : 

L  In  a  suit  to  enforce  liens  providing  in  case  of  default  for  a  sale  for 
cash,  it  is  not  error  to  decree  a  sale  without  ascertaining  rental 
value.    Lewis.  Huhhard  4'  Co.  v.  Toney  80. 

2.  Trift  deed  given  to  Fecure  railroad  bond  issues  held  insufficient  to 
create  lien  where  it  did  not  appear  that  any  bonds  had  ever  been 
issued.  Central  District  4"  Printing  Telegraph  Co.  v.  Parkershurg 
4r  0.  V.  E.  By.  Co.,  120. 

3.  A  deed  given  as  security,  though  absolute  in  form,  and  a  collateral 
contract  for  repurchase  and  reconveyance,  will  ordinarily  be  treated 
as  a  mortgage.    Mamicin  v.  Diclcinson  128. 

4.  A  deed  and  collateral  contract  construed  in  the  light  of  evidence  of 
dealings  between  the  parties,  and  held  not  to  constitute  a  mortgage. 
Id. 

5.  Equity  will  enjoin  the  enforcement  of  a  deed  of  trust  given  to 
secure  the  payment  of  money  under  an  invalid  contract.  Vance  v. 
ElUfon  .593. 

MOTION.     See  Appeal  and  Error  11  (p.  231). 

MOTION  TO  DISMISS.     See  Appeal  and  Error  15  (p.  412). 

MOTION— HEARING  ON.    See  New  Trial  6  (p.  657). 

MOTION  TO  SET  ASIDE.    See  Ncio  Trial  4,  5  (p.  356). 

MUNICIPAL  CORPORATIONS: 

1.  The  offense  created  by  Code  1913,  c.  43,  $  56a.xlii  (sec,  1808),  con- 
sists of  destruction  of  or  injury  to  a  sidewalk  and  failure  to  repair 
it.     State  V.  Seaman  467. 
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MUNICIPAL  CORPORATIONS— Co«/i;it/e(?. 

2.  An  indictment  under  Code  1913,  c.  43,  $  56a.xlii  (sec.  1808),  hela 
demurrable,  where  it  failed  to  allege  failure  to  repair  the  sidewalk 
injured.    Id. 

3.  The  ameDdment  of  the  charter  of  Williamson  by  Act  Feb.  8,  191^% 
which  under  Const,  art.  6,  $  30,  took  effect  90  days  after  passage, 
continued  in  office  officers  lawfully  holding  when  the  act  took  effect. 
State  V.  Pinion  572. 

4.  Under  the  amendment  to  the  charter  of  Williamson  bv  Act  Feb.  8, 
1915,  the  officers  elected  between  the  passage  of  the  act  and  its 
taking  effect  are  continued  in  office.    Id. 

5.  A  grant  of  authority  to  municipal  corporations  to  license  persons 
operating  as  common  carriers  on  the  streets  is  an  implied  grant  of 
the  right  to  use  the  streets  for  such  purpose.    Ex  parte  Dickey  576. 

6.  Laws  1909,  c.  3,  $  68,  delegates  to  a  municipal  corporation  full 
legislative  power  to  regulate  common  carriers  by  vehicles  on  the 
streets.     Id.  577. 

7.  Under  Laws  1909,  c.  3,  $  68,  a  city  can  prescribe  the  routes  anJ 
hours  of  service  of  motor  vehicles  commonly  called  ''jitney  busses" 
and  acting  as  common  carrier^  of  passengers.    Id. 

8.  An  ordinance  regulating  jitney  busses  is  not  discriminative  because 
not  regulating  other  motor  vehicles  kept  for  hire.    Id.  576. 

9.  An  ordinance  regulating"  motor  vehicles  carrying  passengers  for  a 
fare  of  15  cents  or  less  is  not  discriminative,  unless  it  appears  that 
there  are  other  vehicles  of  the  same  class  making  greater  charges. 
Id.  577. 

9a.  A  city  ordinance  regulating  jitney  busses  on  city  streets  does  not 
conflict  with  Code  1913,  c.  43B,  regulating  motor  vehicles  generally. 

10.  An  informal  discussion  by  the  council  held  not  a  municipal  action 
binding  the  municipality.  Atlantic  Biiulithic  Co.  v.  Town  of  Edge- 
wood  630. 

11.  A  contract  for  paving  and  improving  streets  and  alleys  held  not 
void  as  a  debt  prohibited  by  the  Constitution,  because  at  the  time 
the  bonds  authorized  therefor  had  not  been  sold,  and  the  proceeds 
turned  into  the  treasury.    Id. 

12.  A  street  improvement  contract  calling  for  expenditures  in  excess  of 
the  bonds  and  beyond  the  constitutional  limitation  held  void  only  as^ 
to  the  excess,  where  it  was  seperable.    Id. 

13.  Declaration  in  an  action  for  damages  from  surface  water,  caused'  to- 
flow  on  plaintiffs'  land  by  the  bad  repair  of  a  sewer,  held  de- 
murrable.   Lntz  V.  City  of  CharlcFlon  657. 
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MUNICIPAL  ELECTIONS.    See  Mandamus  1,  2  (p.  587). 

MUNIMENT  OF  TITLE.    See  Lost  Instruments  1  (p.  185). 

MUTUAL  BENEFIT  INSURANCE.    See  Insurance  2,  3  (p.  614). 

MUTUAL  MISTAKE,     See  Contracts  15  (p.  240) ;  Beformatian  of  In- 
struments 2,  3,  4  (pp.  739,  740). 

NATURE— CHANGE  OF.    See  Landlord  and  Tenant  6  (p.  370). 

NECESSITY.     See  Criminal  Law  6   (p.  37);   Judgment   1,  2   (pp.  45, 
111);  Partition  3  (p.  276). 

NEED— PUBLIC.    See  Ferries  1  (p.  519). 

NEGLECT  OF  DUTY.    See  Master  and  Servant  20  (p.  756). 

NEGLECT  OF  DUTY  BY  CLERK  OF  COURT.    See  Dismissal  and  Non- 
suit 1,  2,  3  (p.  469). 

NECESSITY— STATEMENT  OF.    See  Cmrts  1  (p.  36). 

NEGLIGENCE : 

1.  A  person  exercising  a  privilege  which  exists  solely  for  his  own  con- 
venience or  benefit  is  a  bare  licensee,  subject  to  all  attendant  risks. 
Boss  V.  Kanawha  4"  ^'  ^V*  Co,  197. 

2.  The  ''proximate  cause''  of  an  injury  is  the  superior  or  controlling 
agency  from  which  springs  the  harm,  as  distinguished  from  inci- 
dental or  subsidiary  causes.    Stuck  v.  Kanawha  4"  ^*  ^V-  Co.  453. 

See  Master  and  Servant  7,  21  (pp.  311,  756) ;  Appeal  and  Error  10 
(p.  699). 

NEGLIGENCE— CONTRIBUTORY.     See   Master  and  Servant   10    (p. 
384);  Bailroads  11  (p.  733). 

NEGLIGENCE  OF  FELLOW  SERVANT.    See  Master  and  Servant  10, 
11,  12  (p.  384). 

NEGLIGENCE   OF   INTERVENING   AGENCY.      See   Carriers   7    (p. 
700). 

NEGLIGENCE  PER  SE.    See  Master  and  Servant  4  (p.  311). 
NEW  CATTSE  OF  ACTION.    See  Pleading  3,  5  (pp.  721,  747). 
NEW  NOTE— ACCEPTANCE  OF.    See  Patfment  4  (p.  636). 
NEW  PARTY.    See  Equity  21  (p.  557). 
NEW  SUBJECT  MATTER.     See  Equity  23  (p.  557). 
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NEW    TRIAL: 


1.  A  verdict  depending  in  part  on  admitted  facts  controlling  in  char- 
acter should  be  set  aside  by  trial  court,  when  rendered  in  disregard 
of  such  facts.    Coffrnan  v.  Viquesney  84. 

2.  Where  a  party  surprised  by  the  evidence  fails  to  move  for  a  eon- 
tinuance^  or  take  any  steps  to  protect  his  interests,  he  cannot  set 
up  such  surprise  as  ground  for  new  trial.  Frymier  v.  Lorama  B.  Co. 
96. 

.3.  Affidavits  of  witnesses,  whose  testimony,  by  proper  diligence,  could 
have  been  obtained  and  is  cumulative,  held  not  to  show  ground  for 
new  trial.    Id, 

4.  An  illegal  excess  in  a  verdict,  apparent  from  the  record-,  may  be 
challenged  by  a  motion  to  set  aside  the  verdict  as  contrary  to  law 
and  evidence,  though  Jthere  was  no  demurrer,  objection  to  evidence, 
or  request  for  an  instruction  to  disregard  evidence.  First  Nat,  Bank 
of  Manningtan  v.  Bank  of  Manfwngrton  356. 

5.  Where  it  clearly  appears  that  the  verdict  is  excessive  in  a  particular 
amount,  the  court  should  on  motion  set  it  aside,  unless  the  successful 
party  chooses  to  enter  a  proper  remittitur.    Id. 

6.  Permitting  plaintiff  at  hearing  on  motion  for  new  trial  to  enter  a 
remittitur  for  a  specified  amount,  and  rendition  of  judgment  against 
defendant,  for  the  residue,  held  to  require  a  reversal,  where  there 
were  no  accurate  data  or  jury  findings  justifying  such  action.  Lniz 
v.  City  of  Charleston  657. 

NEWLY  DISCOVERED  EVIDENCE.     See  Equity  16,  17  (p.  531). 

NON-PRE.TUDICIAL  RULINGS.    See  Appeal  an^  Error  10  (p.  231). 

NONSUIT— DISMISSAL  AND.  See  Action  3,  4  (p.  469);  DisnvUsal 
and  Nonsuit  1,  2,  3  (p.  469). 

NOTE  AND  DEED— PROCUREMENT  OF.  See  Cancellation  of  Inttru- 
ments  4  (p.  599). 

NOTES- BILLS  AND.    See  Tay7t\ent  4  (p.  636). 

NOTES— PURCHASE  MONEY.    See  Vendor  and  Purchaser  3  (p.  156). 

NOTES— RIGHTS  OF  ENDORSERS  OF.     See  Subrogation  1   (p.  635). 

NOTICE.    See  Loiw^lord  and  Tenant  5  (p.  13);  Carriers  9  (p.  803). 

NOTICE  TO  CREDITORS.    See  Beceivers'l  (p.  482). 

NOTICE— CONSTRUCTIVE.    See  Pnncipal  and  Surely  8,  9  (p.  432). 

NOTICE— DEALING  WITH.    See  Trusts  5  (p.  470). 

NOTICE  OF  DEFAULT.    See  Principal  and  Surety  8,  9  (p.  432). 
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NOTICE  OF  PURCHASER.    See  Vendor  and  Purchaser  5  (p.  470). 
NOTICE— SUFFICIENCY  OF.    See  Carriers  12  (p.  804). 
OATH— ADMINISTRATION  OF.    See  Criminal  Law  4,  5  (p.  37). 
OBJECTION.     See  Witnesses  1  (p.  37). 

OBJECTION  TO  FILING  DECLARATION.     See  Appeal  and  Error  21 

(p.  747). 

OBJECTION— WAIVER  OF.    See  Appeal  and  Error  17  (p.  698). 

OFFENSE— COMMISSION  OF.    See  Criminal  Law  18  (p.  686). 

OFFENSE— ELEMENTS  OF.     See  Municipal  CorporatioTis  1  (p.  467)  : 
Bribery  2  (p.  685);  Assault  and  Battery  2  (p.  783). 

OFFENSES— JOINDER  OF.     See  Indictm^it  and  Information  3    (p. 
263). 

OFFER  BY  AGENT.     See  Criminal  Law  18  (p.  686). 

OFFICER— AUTHORITY  OF.     See  Corporations  12  (p.  431). 

OFFICER— CORPORATE.     See  Limitation  of  Actions  2  (p.  432);  Corn- 
pro  mite  ana  Settlement  1  (p.  432). 

OFFICER— DEFAULT  OF.     See  Pnncipal  and  Surety  8  (p.  432)  ;  Cor- 
porations 13  (p.  432). 

OFFICER— EXEC^T>riVE.    See  Bribery  1  (p.  685). 

OFFICERS: 

1.  One  to  whom  money  is  payable  from  a  special  commissioner  cannot 
recover  same  in  his  own  name  in  an  action  at  law  on  the  commis- 
sioner's bond,  recovery  on  the  bond  being  available  only  in  the 
name  of  the  state  under  Code  1913,  c.  10,  $J  1,  2,  3  (sees.  252,  253). 
Moore  v.  Henry  271. 

See  Corporations  9  to  14  (pp.  431,  432)  ;  Municipal  Corporaiions  3, 
4  (p.  572). 

OFFICERS  COMPOSING  COMMON  COUNCIL.     See  Mandaifms  1,  2 

(p. 587). 

OFFICIAL  ACTION.    See  Bribery  2  (p.  685). 

OIL  AND  GAS  LEASE.    See  Covenants  2  (p.  207)  ;  Mines  and  Minerals 
4,  0,  6,  7,  8  (pp.  207,  268,  300) ;  Injunction  1  (p.  300). 

OIL  AND  GAS  LEASE— LESSEE  OF.     See  Quieting  Title  7   (p.  470). 

OIL  x\ND  GAS  PIPE  LINE.    See  Easements  2  (p.  649). 
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OIL  LEASE— ROYALTIES  UNDER.     See  Mines  and  Minerals  9    (p. 
661). 

OIL  AND  GAS— PRODUCTION  OF.     See  Mines  and  Minerals  10   (p. 
769). 

OIL  PROPERTY.    See  Mines  and  Minerals  3  (p.  174). 

OIL   PROPERTY— CONTRACT   RIGHT   TO   BUY   AND    SELL.     See 
Mines  and  Minerals  1  (p.  174). 

OIL  PROPERTY— SALE  OF.     See  Brokers  2  (p.  174). 

OIL  WELL.     See  Mines  and  Minerals  2  (p.  174). 

OPERATION.    See  Eailroads  1,  2  (p.  148);  Courts  3  (p.  358). 

OPERATION  OF  HEPBURN  ACT.    See  Commerce  1,  2  (p.  526). 

OPERATION  OF  STATUTE.    See  Carners  1,  2  (p.  400)  ;  Beview  1  (p. 
412);  Limitation  of  Actions  1  (p.  412). 

OPERATOR  OR  OWNER— DUTY  OF.     See  Master  and  Servant  5,  6 
(p.  311). 

OPTION.     See  Perpetuities  2    (p.   193);    Vendor  and  Purchaser  7    (p. 

668). 

OPTION  OR  AGENCY  CONTRACT.    See  Mines.and  Minerals  2,  3  (p. 
174). 

''OPTION  TO  PURCHASE.''    See  Vendor  and  Purchaser  4,  5  (p.  193). 

ORAL  CONTRACT.    See  Contracts  27  (p.  803). 

ORAL  OPTION  TO  CANCEL  TRADE.     See  Frauds,  Statute  of,  1   (p. 

85). 

ORDER  CALLING  SPECIAL  TERM.    See  Courts  1   (p.  36). 

ORDER  SETTING  ASIDE  DEFAULT.     See  Appeal  and  Error  7   (p. 
144). 

ORDER  SUBMITTED.     See  Counties  2  (p.  728). 

ORDINANCE.     See  Municipal  Corporations  8,  9,  10  (pp.  576,  577). 

ORGANIZATION.    See  Corporations  2  (p.  1).  y^ 

ORIGINAL  BILL.     See  Judges  1   (p.  128). 

OTHER   CONVEYANCE— REFERENCE    TO.      See    Boundmies    6    (p. 
537). 

OVERDRAFTS— APPLICATION  TO.     See  Banks  and  Banking   1    (p. 
315). 

OWNER— LIABILITY  OF.    See  Contracts  13  (p.  240). 
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OWNER  OR  OPERATOR— DUTY  OF.    See  Master  and  Servant  5,  6  (p. 
311). 

OWNER'S  TITLE— FORFEITURE  OF.    See  Toicaiion  1  (p.  470). 

PAPERS  RECORDABLE.    See  Evidence  13  (p.  673).  \ 

PARTIAL  DESTRUCTION  OF  PROPERTY.     See  Landlord  and  Ten- 
ant 8  (p.  426). 

PARTIAL  PERFORMANCE.    See  Contracts  18  (p.  247). 

PARTITION: 

1.  A  parol  partition  of  land  between  joint  tenants  is  invalid,  unless 
completely  executed  by  the  takings  of  possession  in  severalty  of  the 
different  parcels.    Martin  V.  Clark  115. 

2.  Evidence  held  insufficient  to  establish  that  possession  in  severalty 
essential  to  a  parol  partition  between  joint  tenants.    Id,  116. 

3.  The  right  to  a  partition  of  realty  in  kind  cannot  be  denied,  unless 
it  affirmatively  appears  that  such  partition  cannot  be  conveniently 

made  and  the  interests  of  co-owners  will  be  promoted  by  a  sale.  1 

Smith  V.  Greene  276. 

PARTITION— PAROL.     See  Pariiiion  1,  2  (pp.  115,  116). 

PAROL  CONTRACT— MONEY  PAID  UNDER.     See  Vendor  and  Pur- 
chaser 8  (p.  799). 

PAROL  EVIDENCE.    See  Evidence  4,  6  (pp.  268,  537) ;  Beformation  of 
Instruments  2  (p.  739). 

PAROL   EVIDENCE   AFFECTING   WRITING.     See  Evidence  7    (p. 
592). 

PAROL  PARTITION.    See  Partition  1,  2  (pp.  115,  116). 

PARTIES.     See  Officers  1   (p.  271)  ;  Mines  and  Minerals  7  (p.  300) ; 

Guardian  and  Ward  2  (p.  306) ;  Quieting  Title  7  (p.  470) ;  Equity  * 

18  (p.  657). 

PARTIES  IN  POSSESSION.    See  Equity  12  (p.  370). 

PARTY— NEW.    See  Equity  21  (p.  557). 

PARTNER^LIABILITY  OF.     See  Partnership  1,  2,  8  (pp.  106,  215). 

PARTNER— PAYMENT  BY.    See  Partnership  3  (p.  106). 

PARTNER^— RIGHTS  OF.    See  Partnership  7  (p.  215). 
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PARTNERSHIP: 

1.  Whether  partners  are  liable  to  contribute  on  account  of  indebtedness 
incurred  in  purchasing  property  used  in  the  firm  business  depends  on 
the  relation  in  time  of  the  firm  agreement  to  the  purchase.  Sperry 
V.  TuJley  106. 

2.  Where  subsequent  to  the  firm  agreement  property  is  purchased  to  be 
used  in  the  firm  business,  the  purchase-money  debt  is  a  firm  liability, 
the  discharge  of  which  by  one  partner  entitles  him  to  contribution 
from  the  others.    Id, 

3.  Where  some  members  of  a  firm,  a  debt  of  which  is  paid  by  one 
partner,  become  insolvent,  the  solvent  members  must  contribute.    Id. 

4.  The  scope  of  a  partnership  is  determinable  by  the  extent  of  the 
joint  undertaking,  not  by  the  partnership  agreement.  Kyle  v. 
Griffln  214. 

5.  A  partnership  formed  to  purchase  and  sell  realty  for  profit  extends 
to  Fuch  parcels  not  actually  purchased  as  were  contemplated  as  part 
of  the  joint  undertaking.     Id.  215. 

6.  Occasional  expressions  of  unwillingness  of  partners  to  purchase  a 
given  parcel  of  land  held  not  to  eliminate  such  parcel  from  the  scope 
of  the  partnership.    Id. 

7.  A  partner  held  not  entitled  to  compensation  for  his  services,  in  the 
abeence  of  clear  proof  of  a  special  agreement  therefor.    Id. 

8.  A  partner  secretly  purchasing  and  selling  land  contemplated  as  part 
of  the  joint  undertaking  may  be  held  to  an  accounting  for  the 
profits.    Id. 

PARTNERSHIP  DEBT.     See  Partnerfhip  3  (p.  106). 

PASSAGE  OF  THE  ACT— AT  THE  TIME  OF.     See  Statutes  1    (p. 
.573). 

PASSENGERS.     See  Carriers  3  (p.  698). 

PASSENGER— DEATH  OF.     See  Carriers  4  (p.  698). 

PASSENGER— INJURY  TO.     See  Carriers  3,  6,  7  (pp.  698,  700). 

PATENT.    See  Specific  Performance  4  (p.  716). 

PATENT— INCLUSIVE.     See  Public  Lands  4  (p.  673). 

PATENT— INFRINGEMENT.     See  Courts  8  (p.  716). 

PATENT,   SENIOR— EXCEPTIONS  FROM.     See  Adverse  Possession 
1   (p.  287). 

PATENTS— CONFLICTING.     See  Adverse  Pofseision  1   (p.  287). 
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PAYMENT : 

1.  Money  paid  under  a  mistake  of  law  and  with  full  knowledge  of  the 
facts  cannot  be  recovered  back.    Peiip  v.  United  Fuel  Gas  Co,  268. 

2.  A  debtor  may  direct  to  which  of  his  debts  payment  shall  be  applied. 
Byan  v.  Casio  314. 

3.  Where  a  debtor  fails  to  direct  to  which  of  his  debts  payment  shall 
be  applied,  the  creditor  may  make  application  thereof  according  to 
his  pleasure.    Id. 

4.  Acceptance  of  a  new  note  from  a  party  liable  on  one  dishonored  and 
protested  held  to  be  payment  of  the  original  note.  Plumley  v.  First 
Nat.  Bank  of  Hinion  636. 

See  Pleading  1  (p.  247). 

PAYMENT  TO  AGENT.    See  Principal  and  Agent  2  (p.  282). 

PAYMENT  OF  AGENT— VOLUNTABY.     See  Principal  and  Agent  1 
(p.  268). 

PAYMENT  OF  CONSIDERATION  TO  THIRD  PERSON.     See  Trusts 
1  (p.  64). 

PAYMENT  OF  DEBT.    See  Prin^pal  and  Surety  1,  2  (p.  80). 

PAYMENT  BY  PARTNER.    See  Partner fhip  3  (p.  106). 

PAYMENT  OF  TAXES.    See  Trusts  6  (p.  471). 

PAYMENT  OF  TAXES  BY  TRUSTEE.     See  Taxation  1   (p.  470). 

PAYMENT  OF  WAGES.    See  Constitutional  Law  1  (p.  27). 

PENALTY— COVENANT  FOR.     See  Mines  and  Minerals  6  (p.  268). 

PENDING  SUIT  IN  EQUITY.     See  ConUnniance  1  (p.  469). 

PERFECTING  BY  POSSESSION.     See  Panitio7i  2  (p.  116). 

PERFORMANCE.     See  Brokers  1  (p.  174). 

PERFORMANCE   OF   LEGAL  OBLIGATION.     See   Contracts   24    (p. 
592). 

PERFORMANCE— PARTIAL.     See  Contracts  18  (p.  247). 

PERFORMANCE  WITHIN  TIME  LIMIT.    See  Brokers  1  to  3  (pp.  174, 
175). 

PERPETUITIES: 

1.  An  executory  limitation  in  a  deed  which  need  not  necessarily  vest 
within  a  life  or  lives  in  being  and  21  years  and  10  months  there- 
after, being  violative  of  the  rule  against  perpetuities  is  void.  Wood- 
all  V.  Bruen  193. 


Index.  879 


PEBTETV1TIE&— Continued. 


2.  An  option  to  purchase  land  within  99  years,  partaking  of  the  nature 
of  an  executory  limitation  and  vesting  no  inunediate  interest  and 
constituting  unreasonable  restraint  on  alienation,  is  void.    Id. 

PERSON  CROSSING  UNDER  CARS.    See  Railroads  4  (p.  197). 

PERSON  NEAR  TRACK.    See  Eailroads  10  (p.  453). 

PERSONAL  INJURIES.     See  Damages  1   (p.  51) ;  Animals  1  to  5   (p. 
604).  , 

PERSONS  ENTITLED  TO  SUE.    See  Contracts  1,  2  (p.  58). 

PETITION.     See  Ajfpeal  and  Error  12  (p.  3^3).    ' 

PHRASEOLOGY— INAPT.     See  Trial  10  (p.  527). 

PIPE  LINE— OIL  AND  GAS.     See  Easements  2  (p.  649). 

PLAINTIFF— POSSESSION  BY.    See  Quieting  Title  4  (p.  300). 

PLANS— CHANGE  OF.     See  Contra<cts  12  (p.  239). 

PLEADING: 

1.  Under  Code  1913,  c.  126,  $  4  (sec.  4824),  held  error  to  permit 
plaintiff  to  prove,  in  the  absence  of  counter  offsets  filed  by  him,  that 
payments  specified  in  defendant's  bill  of  offsets  were  applicable  to 
items  of  plaintiff's  account  not  covered  by  its  bill  of  particulars. 
Parl'cr.^burg  <f-  Marietta  Sand  Co.  v.  Smith  247. 

2.  A  general  demurrer  to  a  whole  count  held  insuffieient  to  reach  matter 
therein  which  was  sufficient  to  make  out  a  case  and  divisible  from 
the  matter  on  w^hich  no  recovery  could  be  had.  First  Nat.  Bank  of 
Mannington  v.  Bank  of  Manningion  356. 

3.  So  long  as  the  original  cause  of  action  is  preserved,  an  amended 
declaration  is  not  demurrable,  though  it  introduces  additional  phases 
of  the  same  wrong.    Mulvay  v.  Banes  721. 

4.  A  declaration  cannot  be  so  amended  over  objection  as  to  introduce 
a  new  cause  of  action   after   defendant's  appearance.     Finoley  v. 

,    Coal  ^'  Coke  Rp.  Co.  747. 

5.  An  amendment  to  a  declaration,  stating  a  cause  of  action  under  the 
state  statute  for  death  of  an  employe,  stated  a  new  cause  of  action, 
where  is  set  forth  a  right  of  action  under  the  federal  Employer* ' 
Liability  Act.    Id. 

See  Contracts  7  (p.  85);  Equity  8,  12,  19,  24  (pp.  128,  470,  557); 
Quieting  Title  4  (p.  300)  ;  Commerce  1,  2  (p.  526) ;  Ba^mages 
3  (p.  642)  ;  Appeal  and  Error  17  (p.  698)  ;  Master  and  Servant 
17  (p.  747). 
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PLEADING— DESIGNATION  IN.    See  Equiiff  18  (p.  557). 

PLEADING  AND  PROCESS.     See  Judgment  1  (p.  45). 

PLEADING  AND  PROOF.    See  Equity  14  (p.  470) ;  Sales  2,  3  (p.  503). 

PLEADING  AND  RELIEF.    See  Quieting  Title  3  (p.  300). 

POLICE  POWER.    See  Constitutional  Law  1  (p.  27). 

POLICY— ACTION  ON.    See  Ins%irance  4,  5  (p.  615). 

POLICY— ASSIGNMENT  OF.    See  Insurance  1,  2  (p.  614). 

POSSESSION— ALLEGATION  OF.    See  Quieting  Title  1  (p.  161). 

POSSESSION— EXTENT  OF.    See  Adverse  Possession  1  (p.  287). 

POSSESSION  FRAUDULENTLY  OBTAINED.     See  Quieting  Title  6 
(p.  371). 

POSSESSION  OF  LAND.    See  Trusts  4  (p.  470). 

POSSESSION— PARTIES  IN.    See  Equity  12  (p.  370). 

POSSESSION— PERFECTING  BY.     See  Partition  2  (p.  116). 

POSSESSION  BY  PLAINTIFF.    See  Quieting  Title  4  (p.  300). 

POSSESSION  OF  TENANT.     See  LandFlord  and  Tenant  6   (p.  370) ; 
Vendor  and  Purchaser  6  (p.  470). 

POWER— DELEGATION  OF.    See  Constitutional  Law  3,  4  (p.  399). 

POWER  OF  EXECUTOR.    See  Executors  and  Administrators  2  (p.  711). 

POWER— LEGISLATIVE.     See  Criminal  Law  14  (p.  361). 

POWER^POLICE.    See  Constitutional  Law  1  (p.  27). 

POWERS.    See  Municipal  Corporations  6,  7  (pp.  576,  577). 

PRAYER.     See  Equity  19,  20  (p.  557). 

PRELIMINARY  NEGOTIATIONS— EVIDENCE  OF.    See  Fraud  1  (p. 
642). 

PRELIMINARY  PROOF.    See  Evidence  8  (p.  614). 

PREMISES— ABANDONMENT  OF.     See  Landlord  and  Tenant  9   (p. 
426). 

PRESENCE  OF  ACCUSED.    See  Criminal  Law  6  (p.  37). 

PRESENCE  OF  WITNESS.    See  Criminal  Law  3  (p.  36). 

PRESUMPTION.     See  CHminal  Law  4   (p.  37);   Witnesfes  3   (p.  37); 
Judicial  Sales  1   (p.  672). 
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PRESUMPTION  ON  APPEAL.    See  Appeal  and  Error  18  (p.  698). 

PRESUMPTION  AS  TO  GRAND  JURY.    See  Criminal  Law  2  (p.  36). 

PRICE— ACTION  FOR.     See  Sales  3  (p.  503). 

PRICE— INADEQUACY  OF.     See  Specific  Ferforrmnce  1   (p.  64). 

PRIMA  FACIA  CASE.    See  Intoxicaiing  Liquors  1  (p.  297). 
PRINCIPAL  AND  ACCESSORY.    See  Cnminal  Law  16  (p.  685). 

PRINCIPAL  AND  AGENT: 

1.  Payments  made  by  an  agent  within  the  scope  of  his  authority  arc 
binding  on  the  principal,  under  the  law  of  voluntary  payment. 
Peiiy  V.  United  Fuel  Gas  Co,  268. 

2.  Where  one  appoints  an  agent  to  act  on  his  behalf  in  the  receipt  and 
disbursements  of  a  fund,  the  transaction  is  complete,  as  to  the 
debtor,  when  the  fund  reaches  the  hands  of  the  agent.  Golden  v. 
O  'Cormell  282. 

PRINCIPAL  AND  SURETY: 

1.  In  a  suit  to  enforce  liens  against  a  debtor's  land,  held  that  a  surety 
protected  by  a  deed  of  trust  had  a  right,  after  the  debtor's  default 
and  before  payment  of  the  debt  by  himself,  to  a  decree  directing 
enforcement  of  the  trust  and  application  of  the  proceeds  to  the  debt. 
Lewis,  Huhhard  <f-  Co.  v.  Toney  80. 

2.  A  decree  for  payment  of  proceeds  obtained  by  enforcement  of  deed 
of  trust,  to  the  surety  before  he  had  paid  the  debt,  held  erroneous. 
Id. 

3.  Under  Code  1913,  c.  101,  $  2  (sec.  4394),  where  two  only  of  several 
sureties  appeal  from  a  joint  decree,  and  the  bill  is  dismissed  as  to 
them,  thereby  depriving  the  surety  not  appealing  of  his  right  of  con- 
tribution, equity  will  enjoin  the  obligee  from  collecting  from  him 
more  than  his  just  proportion  of  the  debt.    Williams  v.  Carr  139. 

4.  Sureties  for  the  same  debt  may  be  required  to  contribute  pro- 
j^ortionately,  though  bound  by  diflPerent  instruments.  Bemage  v. 
Marple  379. 

5.  The  liability  of  sureties  bound  by  different  instruments  for  the  same 
debt,  to  contribute  thereto,  proportionately,  may  arise  by  implica- 
tion from  circumstances  as  well  as  by  express  agreement.    Id. 

6.  The  sureties  on  a  corporate  officer's  fidelity  bond  are  presumed  to 
have  contracted  with  reference  to  additional  duties  subsequently 
imposed  on  the  officer  by  the  corporation.  Wait  v.  Homestead  Build- 
ing Ass'n  431. 
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PRINCIPAL  AND  SVRETY— Continued. 

7.  The  BuretieB  on  a  corporate  officer's  fidelity  bond  are  presumed  to 
have  contracted  with  reference  to  an  interpretation  placed  on  an 
ambiguous  by-law  by  the  board  of  directors.    Id,  432. 

8.  Mere  constructive  notice  to  a  corporation  of  an  officer's  default  does 
not  obligate  it  to  notify  his  sureties  or  prospective  sureties  on  a  sub- 
sequent bond  or  to  dismiss  him.    Id. 

% 

9.  Mere  constructive  notice  to  a  corporation  of  an  officer 's  default  does 
not  obligate  it  to  notify  prospective  sureties  on  a  subsequent  bond 
or  to  dismiss  him.    Id. 

10.  A  corporate  treasurer's  admission  of  a  shortage,  accompanied  by  an 
apparently  good  excuse  and  his  representation  that  he  had  made  it 
good,  held  insufficient  to  show  that  directors  and  officers  had  reason 
to  believe  that  he  fraudulently  procured  persons  to  become  sureties 
on  fidelity  bonds  subsequently  given  by  him.    Id. 

11.  A  loan  of  money  to  a  defaulting  corporate  officer,  secured  by  a  deed 
of  trust  and  credited  on  his  shortage,  is  not  an  extension  of  time 
releasing  the  sureties  on  his  bonds.    Id. 

See  Corporations  10  (p.  431). 

PRINTED  PARTS— WRITTEN  AND.    See  Contracts  26  (p.  718). 

PRIORITY.     See  Courts  7  (p.  482). 

PRIOR  DECREE.    See  Judgment  7  (p.  139). 

PRIVILEGE—FAILURE  TO  TENDER.    See  Corporations  3  (p.  1). 

PRIVITY.     See  Contracts  1,  2  (p.  58). 

PROBABLE  CAUSE.    See  Malicious  Profecuiion  3  (p.  323). 

PROBABLE  CAUSE— LACK  OF.    See  Malicious  Proiecuiion  2  (p.  322). 

PROBABLE  CAUSE— PROOF  OF.  See  Malicious  Pro&ecution  1,  2,  3 
(pp.  322,  323). 

PROBATIVE  EFFECT.    See  Evidence  1  (p.  63).    ' 

PROCEDURE.    See  Appeal  and  Error  6  (p.  111). 

PROCEEDING  AFTER  CONVICTION.    See  Criminal  Law  6  (p.  37). 

PROCEEDINGS.    See  Beview  1  (p.  412). 

PROCEEDINGS— JUDICIAL.    See  Judicial  Sales  6  (p.  672). 

PROCEEDS  OF  BOND  ISSUE.    See  Highways  4  (p.  728). 

PROCEEDS— DISPOSITION  OF.     See  Principal  and  Surety  2  (p.  80). 

PROCESS— PLEADING  AND.    See  Judgment  1  (p.  45). 


Index.  883 

PROCESS— SERVICE  OF.    See  Judgment  5,  6  (p.  120). 

PROCESS  TO  SUSTAIN.    See  Judgment  2  (p.  111). 

PROCUREMENT  BY  FRAUD.    See  Contracts  4,  5,  6  (p.  85). 

PROCUREMENT  OF  NOTE  AND  DEED.  See  Caiicellatioii  of  Imiru 
ments  4  (p.  599). 

PRODUCTION  OF  OIL  AND  GAS.  See  Mines  a^d  Minerals  10  (p. 
769). 

PROFITS— SECRET.    See  PartnerMp  8  (p.  215). 

PROHIBFTION: 

1.  Under  Code  1913,  c.  110,  5  1  (sec.  4518),  prohibition  lies  where  an 
inferior  court  has  no  jurisdiction,  though  the  petitioner  has  some 
other  remedy,  and  the  question  of  jurisdiction  has  not  been  pre- 
sented to  and  passed  on  by  the  inferior  court.     Weil  v.  Black  685. 

2.  Whether  an  inferior  court  has  jurisdiction  to  entertain  an  indict- 
ment depends  on  whether  the  circumstances  alleged  therein  show  a 
punishable  offense,  and  the  technical  sufficiency  of  an  indictment 
will  not  be  inquired  into.    Id. 

PROMISOR— LANGUAGE  OF.    See  Contracts  28  (p.  803). 

PROOF.  See  Contracts  6  (p.  85) ;  Lost  Initruments  1  (p.  185) ;  Mc^- 
riage  2  (p.  352) ;  Insuran<ie  4  (p.  615). 

PROOF— BURDEN  OF.  See  Eminent  Domain  1,  2  (p.  21);  Adverse 
Possc^fion  1  (p.  287) ;  Trial  8  (p.  287) ;  Public  Lands  3,  4  (pp.  287, 
673);   Malicious  Prosecution  2    (p.   322);    Specific  Performance   7 

(p.  789). 

PROOF  OF  CONTENTS.    See  Lost  Instruments  3  (p.  186). 

PROOF— ISSUES  AND.     See  Pleading  1  (p.  247). 

PROOF— PLEADING  AND.  See  Equity  14  (p.  470)  ;  Sales  2,  3  (p. 
503). 

PROOF— PRELIMINARY.    See  Evidence  8  (p.  614). 

PROOF  OF  PROBABLE  CAUSE..  See  Malicious  Prosecution  1,  2,  3 
(pp.  322,  323). 

PROPERTY— ACCEPTANCE  AND  RETENTION  OF.  See  Sales  2  (p. 
503). 

PROPERTY— ACQUISITION  IN.     See  Trusts  2  (p.  70). 

PROPERTY— CONVEYANCE  OF.  See  Executors  and  Administrators 
4  (p.  711). 
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PROPERTY— INCUMBERED.    See  Dower  4  (p.  333). 
PROPERTY— OIL.    See  Mines  and  Minerals  3  (p.  174). 

PROPERTY— PARTIAL  DESTRUCTION  OP.    See  Landlord  and  Ten^ 

ani  8  (p.  426). 

PROPERTY— PURCHASE  OF.     See  Partnership  2  (p.  106). 

PROPERTY— RETURN  OF.    See  Saies  1  (p.  503). 

PROSECUTION— IMMUNITY  FROM.    See  Criminal  Law  12  (p.  360). 

PROVIN(^E  OF  COURT.    See  Malicious  Profecuiion  1   (p.  322). 

**  PROXIMATE  CAUSE."  See  Negligetice  2  (p.  453);  Carriers  5  (p. 
699). 

PUBLIC  CROSSING— DUTY  TO  TREAT  PLACE  AS.  See  BaUroads 
5  (p.  197). 

PUBLIC  LANDS: 

1.  Money  paid  into  court  pursuant  to  Code  1913,  e.  105,  sec.  17  (see. 
4449),  for  redemption  of  forfeited  land,  under  a  decree  subsequently 
reversed,  should  be  refunded.    State  v.  King  10. 

2.  Money  paid  into  court  for  redemption  of  forfeited  land,  under  a 
decree  subsequently  reversed,  will  be  returned  without  interest  unless 
it  has  been  loaned  and  produced  interest.    Id. 

3.  Where  plaintiff  claims  under  a  junior  and  defendants  under  a 
senior  inclusive  patent,  plaintiff  must  show  the  location  of  his  land 
within  some  of  the  excepted  areas.    Williams  v.  Smith  287. 

4.  Where  plaintiff  in  an  action  for  the  value  of  timber  claims  under  an 
incluFive  patent  embracing  excepted  areas,  the  burden  is  on  him  to 
locate  the  exceptions.     Carmichael  v.  Beed  673. 

PUBLIC  NEED.     See  Ferries  1   (p.  519). 

PUBLIC  OFFICERS— ATTEMPTED  BRIBERY  OF.  See  Bribery  5 
(p.  686). 

PUBLIC  SERVICE  COMMISSION.  See  Constitutional  Law  3,  4  (p. 
399) ;  Corporations  8,  15,  16  (pp.  400,  686) ;  Carriers  1,  2  (p.  400)  ; 
Bribery  1,  3  (pp.  685,  686). 

PUBLIC  USE.    See  Eminent  Domain  1,  2  (p.  21). 
PURCHASE  MONEY  NOTES.    See  Vendor  and  Purchaser  3  (p.  156). 
PURCHASE  OF  PROPERTY.    See  Partnership  2  (p.  106). 
PURCHASE  FROM  TAX  PURCHASER.    See  Trusts  3  (p.  470). 
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PURCHASER— NOTICE  OF.    See  Vendor  and  Purchaser  6  (p.  470). 

PURCHASER— RECOVERY  BY.    See  Vendor  and  Purchaser  8  (p.  799). 

QUANTUM  MERUIT  COUNT.    See  As^umptii,  Action  of,  4  (p.  247). 

QUESTION  FOR  COURT.    See  Contracts  27   (p.  803). 

QUESTION  FOR  JURY.  See  Conlracts  20  (p.  290) ;  Master  and  Serv- 
ant 8,  14  (pp.  311,  384);  Carriers  6  (p.  700);  BaiJroads  11  (p. 
733);  Anirnals  5  (p.  604). 

QUIETING    TITLE: 

1.  A  grantee's  bill  to  cancel  a  prior  contract  of  sale  as  a  cloud  on  title 
must  aver  possession.    Big  Huff  Coal  Co.  v.  Thomas  161. 

2.  Equity  will  not  entertain  a  suit  to  cancel  a  contract  to  sell  land 
solely  on  the  ground  that  it  was  procured  by  fraudulent  representa- 
tions.   Id, 

3.  A  bill,  although  brought  primarily  to  obtain  relief  from  a  forfeit u»c, 
may,  if  no  forfeiture  has  occurred,  be  treated  as  a  bill  to  quiet  title, 
if  it  contains  the  requisite  averment  and  a  prayer  for  general  relief. 
Castle  Brook  Carbon  Black  Co.  v.  Feirell  300. 

4.  While  possession  by  plaintiff  is  indispensable  to  a  suit  to  quiet  title, 
it  need  not  be  averred  in  terms;  it  being  suffiicent  if  the  facts 
averred  show  plaintiff  to  be  in  possession.    Id. 

5.  Where  plaintiff's  legal  title  is  doubtful  for  uncertainty  as  to 
identity  of  land  claimed,  his  remedy  is  by  ejectment,  not  by  bill  to 
remove  cloud  from  title.    Barman  v.  Lamhert  370. 

6.  Possession  fraudulently  obtained  gives  equity  no  jurisdiction  to 
remove  cloud  from  title.    Id.  371. 

7.  An  oil  and  gas  lessee's  petition  showing  that  the  lease  was  made 
pending  a  suit  to  determine  title  to  the  leased  premises  by  a  party 
to  such  suit,  asking  to  be  made  a  party  and  have  its  rights  ad- 
judicated, is  properly  rejected.    Taylor  v.  Taylor  470. 

RAILROAD  EMPLOYE.    See  Commerce  5  (p.  747). 

RAILROAD  EMPLOYE— INJURIES  TO.  See  Master  and  Servant  10, 
11,  12  (p.  381). 

RAILROAD  PROPERTY— ASSESSMENT  OF.  See  Taxation  2,  3,  (p. 
777) 

RAILROAD  RIGHT  OF  WAY--CONDEMNATION  FOR.  See  Efnine^U 
Domain  1,  2  (p.  21)  ;  Corporations  5  (p.  21). 
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RAILROADS : 

1.  Where  the  use  by  children  of  employes  of  private  railway  tracks 
running  from  the  mouth  of  a  coal  mine  is  not  incidental  to  the  use 
of  the  company's  houses  in  which  the  employes  reside,  the  chDdren 
are  bare  licenses.  Diokinsori'  v.  New  River  4"  Pocahontas  Consol. 
Coal  Co.  148. 

2.  A  coal  mining  corporation  need  not  ordinarily  keep  a  loakout  for 
children  of  employes  on  its  tracks,  though  they  reside  in  the  com- 
pany 's  houses  on  its  premises  near  the  track.    Id, 

3.  The  gratuitous  agreement  of  a  railway  company  to  separate  cars 
stored  on  its  side  tracks,  so  that  persons  might  cross  the  tracks,  held 
not  a  license  or  permission  to  cross  under  cars  not  so  separated.  Ross 
V.  Kanawha  ^  M,  Ry.  Co,  197. 

4.  A  person  who,  without  permission,  crawls  under  cars  left  standing 
on  the  tracks  at  a  place  not  a  public  crossing,  is  a  mere  licensee.    Id^ 

5.  To  impose  on  a  railway  company  the  duty  to  treat  a  place  as  a 
public  crossing,  those  using  it  must  do  so  under  legal  right  or  at 
the  company's  invitation;  a  mere  license  or  permission  not  being 
equivalent  to  an  invitation.    Id, 

6.  Trainmen  should  keep  such  lookout  for  trespassers  as  is  reasonably 
consistent  with  a  proper  performance  of  their  other  duties.  Stuck  v. 
Kanawha  4"  M.  Ry,  Co,  543. 

7.  A  railroad  company  owes  to  trespassers  discovered  on  the  right  of 
way  the  duty  to  take  such  reasonable  precaution  for  their  safety  as 
the  circumstances  allow,  though  {Tiey  are  negligent  in  being  on  the 
right  of  way.    Id, 

8.  Where  a  trespasser,  though  not  on  the  track,  is  in  a  position  of  peril 
from  the  train,  the  engineer  should  take  such  precautions  for  his 
safety  as  the  circumstances  reasonably  dictate.    Id, 

9.  Failure  of  an  engineer,  after  observing  a  trespasser  approaching  a 
perilous  position,  to  give  a  signal,  so  that  the  trespasser  could  seek 
safety,  held  negligence.    Id>, 

10.  Where  a  boy,  apparently  oblivious  of  the  approach  of  a  train,  is 
discovered  in  perilous  proximity  to  the  track,  held^  that  the  engineer 
cannot  assume  that  he  will  protect  himself  without  warning.    Id, 

11.  Whether  a  traveler  haa  been  negligent  in  failing  to  stop  before 
attempting  to  cross  at  a  railroad  crossing  is  ordinarily  a  mixed 
question  of  law  and  fact  for  the  jury ;  it  not  being  negligence  per  se. 
City  of  ElTcins  v.  Western  Maryland  Ry.  Ca,  733. 

12.  Though  a  railway  company's  contract  to  construct  and  maintain  a 
depot  on  the  grantor's  land  does  not  specify  the  length  of  time,  it 
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is  cot  void,  and  may  be  specifically  enforced,  so  long  as  its  per- 
formance will  not  materialy  interfere  with  the  rights  of  the  public, 
and  it  has  not  become  unduly  burdensome.  Harper  v.  Virginian  By. 
Co.  788. 

13.  The  construction  and  operation  of  a  depot  for  a  short  time  in  con- 
sideration of  a  grant  of  a  right  of  way  held  not  a  full  performance 
of  the  railroad  company's  covenant,  if  further  performance  would 
not  interfere  with  the  rights  of  the  public  or  unjustly  burden  the» 
railroad  company.    Id.  789. 

14.  Subsequent  deed  correcting  errors  and  enlarging  boundaries  of  s 
right  of  way  held  not  a  release  of  a  covenant  in  the  original  deed 
binding  the  railroad  company  to  maintain  a  depot,  where  it  ap- 
peared that  such  release  was  not  intended.    Id. 

15.  A  contract  to  maintain  a  depot  held  enforceable  only  so  long  as 
consistent  with  the  public  interest  and  not  unduly  burdensome  on 
the  railroad  company.    Id.  790. 

RA.TE  REGULATION.    See  Corporations  15,  16  (p.  686). 

RATES.    See  Carriers  1,  2  (p.  400). 

REALTY— CONVEYANCE  OF.  See  Executors  and  Administrators  2, 
3,  4  (p.  711). 

REALTY— DEALINGS  IN.    See  Partnership  5  (p.  215). 

REALTY— SALE  OF.    See  Acknowledgmeni  1  (p.  236). 

REALTY— TITLE  TO.    See  Justices  of  the  Peace  3  (p.  663). 

REASONABLE  TIME.  See  Master  and  Servant  14,  15  (p.  384)  ;  Limita- 
tion  of  Actions  4  (p.  610)  ;  Carriers  9  (p.  803). 

REBUTTAL.    See  Criminal  Law  8  (p.  263). 
RECEIPT.    See  Accord  and  Satisfaction  1  (p.  650). 

RECEIVERS : 

1.  Creditors  interested  in  the  funds  of  an  insolvent  corporation  should 
have  notice  of  the  claim  for  fees  made  by  an  attorney  appointed  by 
the  receiver  before  the  court  determines  the  amount  thereof  and 
directs  payment  of  same.    City  Bank  of  Wheeling  v.  Bryan  482. 

2.  Proper  fees  of  attorneys  employed  by  a  receiver  take  precedence  over 
pre-existing  liens  on  the  funds.    Id. 

See  Courts  4,  5,  6  (p.  481). 
RECEPTION  OF  EVIDENCE.    See  Criminal  Law  8  (p.  263). 
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RECOGNITION  OF  VALIDITY.    See  Marriage  1  (p.  352). 

RKCOMMITMENT.     See  Eefcrence  1   (p.  306). 

RECORD  BOOK.    See  Evidence  8  (p.  614). 

RECORD  OF  INTERNAL  REVENUE  COLLECTOR.    See  Crimitfal  Law 
11  (p.  297). 

RECORDABLE  PAPERS.    See  Eviilence  13  (p.  673). 

RECORDED  TRANSFER  OF  LAND.    See  Taaaiion  2  (p.  777). 

RECORDS.    See  Evidence  12,  13  (p.  673). 

RECOVER  MONEY  PAID— RIGHT  TO.    See  Taymeni  1  (p.  268). 

RECOVERY  BY  PURCHASER.    See  Vendor  and  Purchaser  8  (p.  799). 

RECOVERY  OF  REDEMPTION  MONEY.    See  Public  Lands  2  (p.  10). 

RECITALS.    See  Jiidgment  4,  5,  6  (p.  120). 

REDEMPTION: 

1.  Quaere:  In  case  of  insufficiency  of  such  proceeds  to  pay  such 
balance,  may  the  widow  redeem  as  to  so  much  of  the  debt  as  remains 
after  application  of  such  proceeds  to  such  balance;  and.  having  done 
so,  is  she  a  creditor,  to  the  extent  of  the  redemption  money,  with 
right  to  share  with  general  creditors,  in  the  distribution  of  the  pro- 
ceeds of  other  real  estate  of  which  the  husband  died  seized?  Com- 
mercial Banking  ^  Trust  Co.  v.  DtuJleyi,  333. 

REDEMPTION— HUSBAND 'S  EQUITY  OF.    See  Dotcer  2  (p.  332). 

REDEMPTION— MONEY  FOR.    See  Public  Lands  1,2  (p.  10). 

REDEMPTION   MONEY— RECOVERY  OF.     See  Public  Landt.  2    (p. 
10). 

REDEMPTION  MONEY— SUIT  FOR.    See  States  1  (p.  10). 

REFEREN(^E  TO  OTHER  CONVEYANCE.    See  Boundaries  6  (p.  537), 

REFERENCE : 

1.  Under  Code  1913,  c.  134,  $  4  (sec.  4978),  where  a  suit  to  surcharge 
and  falsify  fiduciary  accounts  was  referred  to  the  master  before  filing 
of  a  replication,  the  court,  on  return  of  the  master's  report,  could, 
before  decree,  set  aside  the  reference  and  report  and  receive  a 
rej)lication  and  recommit  the  cause  to  the  master.  Vicl'  v.  Ferrell 
306. 

REFORMATION  OF  INSTRUMENTS: 

1.  Equity  will  not  reform  a  contract  except  for  mutual  mistake,  or  un- 
less it  was  known  to  the  other  party  who  has  been  guilty  of  inequit- 
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able  conduct,  or  unless  one  party  has  misled  the  other.     Smith  v. 
Hoard  of  Education  of  Parkersburg  Dist.  240. 

2.  Equity  has  jurisdiction  to  correct  a  mutual  mistake  in  a  deed  to 
make  it  express  the  actual  contract.    Melott  v.  West  739. 

3.  Evidence  of  previous  negotiations  held  admissible,  as  tending  to 
show,  in  a  suit  to  correct  a  mutual  mistake,  what  the  real  contra<!t 
was.     Id.  740. 

4.  Relief  will  not  be  denied,  in  a  suit  to  correct  a  mutual  mistake  in  a 
deed,  where  the  ca^e  is  made  out  by  overwhelming  evidence,  simply 
because  one  party 's  evidence  controverts  the  fact  of  the  mistake.    Id. 

See  Deeds  4  (p.  558). 

REFUSAL.     See  Trial  11  (p.  615). 

REGULATION.    See  Corporaium  8  (p.  400)  ;  Carriers  2  (p.  400)  ;  Can- 
cellation of  Instrumervts  5  (p.  576). 

REGULATION  OF  USE  OF  STREETS.     See  Municipal  Corporations  6, 
7,  8  (pp.  576,  577). 

REGULATION— RATE.    See  Corporations  15,  16  (p.  686). 

REHEARING.    See  Justices  of  the  Peace  4  (p.  763). 

REIMBURSEMENT— RIGHT  TO.    See  Trussts  6  (p.  471). 

REJECTION  OF  EVIDENCE.    See  Appeal  aiid  Error  3  (p.  51). 

RELATION— CAITSAL.    See  Master  and  Servant  20  (p.  756). 

RELATION— CONTINI^\NCE  OF.    See  Master  and  Servant  13,  14  (p. 
384). 

RELATIVE  WEIGHT.     See  Bmndaries  5  (p.  537). 

RELEASE.    See  Accord  and  Satisfaction  1  (p.  650). 

RELEASE  BY  HEIR.    See  Descent  and  Di.^iribution  1,  2  (p.  91). 

RELEASE  OF  SUBSCRIBER.     See  Corporationa  3  (p.  1). 

RELEASE  OF  SURETIES.     See  Principal  and  Surctif  11   (p.  432). 

RELIEF,    See  Equity  20  (p.  557). 

RELIEF  IN  EQtnTY.     See  Eeformaiion  of  Instruments  4  (p.  740). 

RELIEF— GENERAL.    See  Equity  19  (p.  557). 

RELIEF— PLEADING  AND.    See  Quieting  Title  3  (p.  300). 
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BELIEF— RIGHT  TO.  See  Specific  Performance  1,  2,  5  (pp.  162,  789) ; 
Coniracis  15  (p.  240);  Habeas  Corpus  1  (p.  361);  Equity  12  (p. 
370). 

BELIEF— SCOPE  OF.    See  Equity  14  (p.  470). 

BELIEF— SUBJECTS  OF.    See  Mandamus  1,  2  (p.  587). 

BELINQUISHMENT.    See  Dower  1  (p.  332). 

BEMEDY  AT  LAW.  See  Quieting  Title  2  (p.  161);  Cancellation  of 
Instruments  1  (p.  161). 

BEMEDY— BIGHT  TO.  See  Quieting  Title  5  (p.  370);  Injunction  2,  3 
(p.  492)  ;  Prohibition  1  (p.  685). 

BEMITTITUB.    See  New  Trial  6  (p.  657). 

BENUNCIATION.    See  Contracts  10,  22  (pp.  103,  390). 

BENTAL  VALUE.    See  Ejectment  1  (p.  461). 

RENOUNCE— FAILUBE  TO.    See  Wills  1  (p.  352). 

BEOPENING  CASE.    See  Equity  6  (p.  111). 

BEPATBS.    See  Easements  2  (p.  649). 

BEPAIB— FAILUBE  TO.    See  Municipal  Corporations  1,  2  (p.  467). 

BEPAY— CONTBACT  TO.  See  Building  and  Loan  Associations  1  (p. 
203). 

BEPLICATION— WANT  OF.     See  Performance  1   (p.  306). 

BEPOBT— COMMISSIONEB 'S.    See  Equity  10  (p.  203). 

BEPOBT  OF  COMMISSIONEB.    See  Equity  4,  5  (p.  80). 

BEQUEST.    See  Trial  5  (p.  208). 

BEQUISITES.    See  Mortgages  1  (p.  80). 

BES  JUDICATA.    See  Judgment  7  (p.  139). 

BESCISSION  OF  CONTBACT.    See  Sales  1  (p.  503). 

BESTITUTTON.    See  Public  Lands  1  (p.  10). 

RESTBAINT  ON  ALIENATION.    See  Perpetuities  2  (p.  193). 

RESULTING  TBUST.    See  Trusts  3,  7  (pp.  470,  663). 

9 

BETENTION  OF  PBOPEBTY— ACCEPTANCE  AND.  See  gales  2  (p. 
503). 

BETBOACTIVJE  EFFECT.    See  Limitation  of  Actions  1  (p.  412). 
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RETURN  OF  PROPERTY.    See  Sales  1  (p.  503). 

RETURNS—CAPIASES  AND.    See  CHminal  Law  9  (p.  263). 

REVERSAL.    See  Appeal  and  Error  6  (p.  111). 

REVERSALr-GROUND  FOR.     See  Criminal  Law  10  (p.  263) ;  Appeal 
and  Error  13,  14,  20  (pp.  385,  722). 

REVIEW : 

1.     Code  1913,  c.  133,  J  5   (sec.  4951),  does  not  limit  the  right  of  a 

person  under  disability  to  file  a  bill  of  review  to  one  year  after 

removal  of  the  disability,  where  the  decree  complained  of  was  pro- 

'  nounced   before  the  statute   as   amended   took   effect ;    three  years 

being  allowed  in  such  case.    Harrison  v.  Harm  an  412. 

See  Equity  3,  6,  7,  15,  16,  17  (pp.  63,  111,  531). 

REVIEWABLE  DECISIONS.    See  Appeal  and  Error  7  (p.  144). 

REVIEWABLE  EVIDENCE.    See  Equity  3  (p.  63). 

RIGHT.    See  Partition  3  (p.  276) ;  Dower  2  (p.  323) ;  Equity  15,  16  (p. 
531). 

RIGHT  OF  ACTION.    See  Action  2  (p.  246) ;  Officers  1  (p.  271) ;  Can- 
cellation of  InstruiTients  3  (p.  534). 

RIGHT  TO  AMEND.    See  Pleading  4,  5  (p.  747). 

RIGHT  OF  CONTRACT.    See  Constitutional  Law  1  (p.  27). 

RIGHT  TO  CORRECT.    See  Appeal  and  Error  8  (p.  145). 

RIGHT  OF  CITIZEN.    See  Mandamus  1,  2  (p.  587). 

RIGHT  TO  DISCHARGE.    See  Corporations  7  (p.  31). 

RIGHT  OF  DOWER— FAILURE  OF.    See  Wills  1   (p.  352). 

RIGHT  TO  ELECT.    See  Trusts  7  (p.  663). 

RIGHT  TO  ENFORCE.  See  Specific  Performance  6  (p.  789)  ;  BaUroads 
15  (p.  789). 

RIGHT  TO  ENFORCE  TRUST.  See  Fraudulent  Conveyances  1  (p. 
496). 

RIGHT— INVITATION  OR.    See  Bailroads  4  (p.  197). 

RIGHT  TO  RECOVER  MONEY  PAID.    See  Payment  1  (p.  268). 

RIGHT  TO  REIMBURSEMENT-.    See  Trusts  6  (p.  471). 

RIGHT  TO  RELIEF.  See  Specific  Performance  2,  3,  5  (pp.  162,  789) ; 
Contracts  15  (p.  240);  Habeas  Corpus  1  (p.  361);  Equity  12  (p. 
370). 
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BIGHT  TO  REMEDY.  See  Quieting  Title  5  (p.  370)  ;  Injunction  2,  3 
(p.  492);  Prohibition  1  (p.  685). 

RIGHT  OF  SUBSCRIBER  TO  PARTICIPATE.    See  Corporations  2  (p. 

1). 

RIGHT  OF  WAY,  RAILROAD— CONDEMNATION  FOR.  See  £«»»- 
nent  Domain  1,  2  (p.  21);  Corporations  5  (p.  21). 

RIGHT  OF  WIDOW.     See  Dower  3  (p.  332)  ;  Bedemptian  1  (p.  333). 

RIGHTS  OF  ENDORSERS  OF  NOTES.    See  Subrogation  1   (p.  635). 

RIGHTS  AND  LIABILITIES.     See  Bills  and  Notes  1,  2  (p.  636). 

RIGHTS  OF  PARTNER.     See  Partnenhip  7  (p.  215). 

RIGHTS  OF  SURETY.    See  Pnncipal  and  Surety  1,  2  (p.  80). 

RISK— ASSUMPTION  OF.    See  Master  and  Servant  19  (p.  756). 

RISKS— ATTENDANT.    See  Negligence  1  (p.  197). 

ROAD— SUBSEQUENT  ALTERATION  OF.     See  Counties  1   (p.  727). 

ROYALTIES  UNDER  OIL  LEASE.  See  Min^'f^  aTid  Minerals  9  (p. 
661). 

RULING  ON  DEMURRER.    See  Criminal  Law  1  (p.  36). 

RULING— DISCRETIONARY.     See  Appeal  and  Error  4  (p.  85). 

RULINGS— NON-PREJUDICIAL.     See  Appeal  and  Error  10  (p.  231). 

SAFE  APPLIANCES.     See  Master  and  Servant  5  (p.  311). 

SAFE  PLACE  TO  WORK.     See  Master  and  Servant  3  (p.  51). 

SALE— CONTRACT  OF.  See  Deeds  1,  2,  3,  (p.  63);  Vendor  a^id  Pur 
chaser  1,  7  (pp.  63,  668);  Trmts  1  (p.  64);  Specific  Perfotmance 
1  (p.  64). 

SALE— JUDICIAL.    See  Mortgages  1  (p.  80). 

SALE  OF  OIL  PROPERTY.    See  Brokers  2  (p.  174). 

SALE  OF  REALTY.    See  Acknowledgment  1  (p.  236). 

SALE— TAX.    See  Taxation  1  (p.  470). 

SALE  BY  TRUSTEE.    See  Mortgages  4  (p.  128). 

SALE— UNLAWFUL.    See  Intoxicating  Liquor.^  1   (p.  297).' 

SALES: 

1.  Where  a  buyer  desires  to  rescind,  he  must  reject  or  return  a1]  the 
property,  otherwise  he  will  not  be  relieved  from  payment  of  the 
price.    Ohio  Biver  Contract  Co.  v.  Smith  503. 
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2.  A  buyer  *s  acceptance  and  retention  of  part  of  the  property  held  a 
waiver  of  conditions,  misreprepentations,  and  fraud,  and  to  bind 
them  for  payment  of  the  price,  subject  to  his  right  of  recoupment. 
Id, 

3.  In  an  action  for  the  price,  damages  for  breach  of  warranty  may  be 
proved  under  the  general  issue  in  assumpsit  or  debt,  provided  notice 
of  the  claim  is  filed  as  a  basis  therefor.    Id. 

4.  A  seller's  telegram  and  the  buyer ^s  reply,  followed  by  an  immediate 
shipment  and  the  rendering  of  a  bill,  held  to  constitute  a  binding 
contract  of  sale  if  the  goods  were  of  the  kind  and  quality  ordered. 
Ladies'  Tailoring  Co,  v.  Brown  725. 

• 

SCOPE— DETERMINATION   OF.     See  Partnerkhip  4,  5,  6    (pp.   214, 
21.'5). 

SCOPE  OF  RELIEF.     See  Equity  14  (p.  470). 

SECONDARY— BEST  AND.    See  Evidence  9  (p.  614). 

SECOND  JEOPARDY.     See  Criminal  Law  12  to  15  (pp.  360,  361). 

SECRET  LEASE.     See  Landlord  and  Tenant  6  (p.  370). 

SECRET  PROFITS.     See  Partnership  8   (p.  215). 

SECURITY— DEED  AS.     See  Mortgages  3   (p.  128). 

SELF— CONVEYANCE  TO.     See  Executors  and  Administrators  3    (p. 
711). 

SELECTION  BY  AGREEMENT.    See  Judges  1  (p.  128). 

SENIOR  PATENT— EXCEPTIONS  FROM.     See  Adrer&e  Possession   1 

(p.  287). 

SERVANT— IN.IURIP:S  TO.     See  Ma.^ter  and  Servant  3,  12,  13,  18  to 
22  (pp.  51,  384,  756). 

SERVANT— MASTER  AND.     See  Constitutional  Law  1  (p.  27). 

SERVICE  OF  GARNISHEE.    See  Garnishment  1  (p.  17). 

SERVICE  OF  PROCESS.     See  Judgment  5,  6  (p.  120). 

SERVICES— COMPENSATION  FOR.     See  Partnership  7  (p.  215). 

SET  ASIDE— MOTION  TO.    See  New  Trial  4,  5  (p.  356). 

SET  OFF  AND  COI'NTERCLAIM.     See  Pleading  1  (p.  247). 

SETTING  ASIDE.     See  Executors  and  Ad\ministrators  3,  4  (p.  711). 

SETTLEMENT  AND  ABANDONMENT.    See  Contracts  20  (p.  290). 
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SETTLEMENT  OF  DEFAULT.     See  Compromise  and  SeUlement  1  (p. 
432). 

SEWERS— DEFECTIVE.     See  Municipal  Corporations  13  (p.  757). 

SHERIFF.     See  Cnminal  Law  5  (p.  37). 

SHIPMENT— INTERSTATE.    See  Commerce  1,  2  (p.  526). 

SHIPPERS— CONTRACT  WITH.     See  Carriers  10  (p.  803). 

SHOWING— AFFIRMATIVE.     See  Partition  3   (p.  276). 

SIDEWALK— INJURY  TO.     See  Municipal  Corporations  2  (p.  467). 

SIDEWALKS.    See  Municipal  Corporations  1,  2  (p.  467). 

SIGNAL.    See  Railroads  9,  10  (p.  453). 

SPECIAL  COUNT.    Ssb  Assumpsit ,  Action  of,  1  to  3  (p.  246). 

SPECIAL  INTERROGATORIES.     See  Trial  17  (p.  700). 

SPECIAL  JUDGE.    See  Judges  1  (p.  128). 

SPECIAL  TERM— ORDER  CALLING.    See  Courts  1  (p.  36). 

SPECIFIC   PERFORMANCE: 

1.  Mere  inadequacy  of  price  in  a  contract  of  sale  does  not  alone  pre- 
clude specific  performance  thereof.     Garten  v.  Layton  64. 

2.  Specific  performance  rests  in  the  judicial  discretion  of  the  chan- 
cellor.   Big  Huff  Coal  Co.  v.  Thomas  162. 

3.  A  complainant  seeking  specific  performance  must  show  that  he  has 
acted  in  good  faith  and  been  ready,  willing,  and  eager  to  perform. 
Id, 

4.  An  agreement  to  assign  patents  will  not  be  specifically  enforced  as 
to  future  inventions,  where  it  does  not  plainly  express  a  purpose  to 
embrace  same.    Boone  v.  Mess  Dustlees  Mining  Mach.  Co.  716. 

5.  Specific  performance  of  a  contract  to  maintain  a  depot  in  considera- 
tion of  a  grant  of  a  right  of  way  will  not  be  denied,  where  no  in- 
justice will  result,  and  an  action  for  damages  can  give  the  grantor 
no  adequate  relief.     Harper  v.  Virginian  Bp.  Co.  789. 

6.  A  contract  to  construct  and  maintain  a  depot  in  consideration  of 
the  grant  of  a  right  of  way  held  not  so  indefinite  and  uncertain  as 
to  be  unenforceable  in  equity.    Id. 

7.  In  a  suit  to  enforce  a  specific  performance  of  a  contract  to  main- 
tain a  depot,  held,  that  the  burden  was  on  the  defendant  railroad 
company  to  show  that  it  could  no  longer  perform  the  contract  con- 
sistently with  its  duties  to  the  public  or  without  being  itself  nndnly 
burdened.    Id. 
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SPECIFIC  PERFORMANCE— ConYt?m<?(?. 

8.  Evidence  in  a  suit  to  enforce  specific  performance  of  a  contract  to 
maintain  a  depot  on  land  granted  held  not  to  show  any  adequate 
defense.    Id. 

See  Ba%lroad8  12  (p.  788). 

SPECIFICATIONS  AND  DRAWINGS.    See  Contracts  14  (p.  239). 

STAMPS— TRADING.     See  Commerce  3  (p.  680). 

STATE— APPEAL  BY.     See  Criminal  Law  13,  15  (pp.  360,  361). 

STATE  COURT— JURISDICTION  OF.    See  Courts  8  (p.  716). 

STATE  AND  FEDERAL  COURTS.     See  Courts  2   (p.  121 ) ;   Criminal 
Law  17  (p.  686). 

STATE  LICENSE  TAX.    See  Commerce  3  (p.  680). 

STATE— SUIT  AGAINST.    See  States  1  (p.  10). 

STATEMENT  OF  ACREAGE.    See  Boundaries  2  (p.  508). 

STATEMENT  OF  NECESSITY.     See  Courts  I  (p.  36). 

STATES : 

1.     A  petition  praying  return  of  money  paid  into  court  for  redemption 
of  forfeited  land  held  not  a  suit  against  the  state.    State  v.  King  10. 

STATION  AGENT— AUTHORITY  OF.     See  Carriers  10  (p.  803). 

STATUTE.     See  Equity  24  (p.  558). 

STATUTE— APPLICATION  OF.     See  Dower  4  (p.  333). 

STATUTE— OPERATION  OF.     See  Carriers  1,  2   (p.  400) ;  Eeview  1 
(p.  412) ;  Limitation  of  Actions  1  (p.  412). 

STATUTE— VALIDITY  OF.     See  Crimin<iX  Law  15  (p.  361)  ;  Constitu- 
tional Law  3,  4  (p.  399)  ;  Insane  Persons  1,  2,  3  (p.  516).  ^ 

STATUTES: 

1.  The  phrase  *'at  the  time  of  the  passage  of  this  act,"  used  in  a 
statute  which  does  not  become  effective  for  90  days,  generally  means 
the  time  the  act  becomes  effective,  not  the  time  of  its  enactment. 
State  V.  Pimon  573. 

See  Corporations  4  (p.  1). 

STOCKHOLDERS— MEETING  OF.     See  Corporations  2   (p.  1). 

STRANGERr-CONDUCT  OF.    See  Contracts  22  (p.  290). 

STREET  IMPROVEMENT  CONTRACT.    See  Municipal  Incorporations 
11,  12  (p.  630). 
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STREETS— IMPROA'^EMENT  OF.     See  Highways  4  (p.  728). 

STREETS— USE  OF.  See  Municipal  Corporaiiom  5  to  9  (pp.  576,  577) ; 
Con&iitutional  Law  5  (p.  576). 

STUDENT  FIREMAN.  See  Commerce  5  (p.  747);  Master  and  Servant 
17  (p.  747). 

SUBJECT  MATTER— NEW.     See  Equity  23  (p.  557). 

SUBJECTS  OF  BELIEF.     See  Mandamus  1,  2  (p.  587). 

SUBMISSION  TO  VOTE.    See  Counties  1  (p.  727). 

SUBROGATION: 

1.  In  a  suit  by  a  subsequent  indoiser  to  compel  a  prior  indorser  to  re- 
imburse him  and  to  obtain  subrogation  to  the  lien  of  the  judgment, 
held,  that  a  cross-bill  setting  up  a  joint  indorsement  by  agreement, 
and  plaintiff's  liability  on  another  note  jointly  indorsed  by  them 
and  paid  by  defendant,  and  praying  adjustment  of  the  equities,  was 
proper.    Plumley  v.  First  Nat,  Bank  of  Hinton  635. 

See  Judgment  7  (p.  139). 

SUBSCRIBERS  TO  PARTICIPATE— RIGHT  OF.  See  Corporations  2 
(p.  1). 

SUBSCRIPTION— ANTECEDENT.    See  Corporations  3,  4  (p.  1). 

SUBSCRIPTIONS.     See  Corporations  1  to  4  (p.  1). 

SUBSEQUENT  ALTERATION  OF  ROAD.    See  Counties  1  (p.  727). 

SUE— PERSONS  ENTITLED  TO.    See  Contracts  1.  2  (p.  58). 

SUFFICIENCY.  See  Courts  1  (p.  36)  ;  Appeal  and  Error  1,  12,  21  (pp. 
50,  383,  747);  Lost  Instruments  3  (p.l86) ;  Indictment  and  In- 
formation 2  (p.  263);  Municipal  Corporations  2  (p.  467);  Creditor's 
Suit  3  (p.  557);  Executors  and  Ac^inif'lrators  1  (p.  698). 

SUFFICIENCY  AGAINST  DEMURRER.  See  Assumpsit,  Action  of, 
1  to  3  (p.  246) ;  Master  and  Servant  9  (p.  383). 

SUFFICIENCY  OF  DECLARATION.  See  Master  and  Servant  1.  2  (p. 
50). 

SUFFICIENCY  OF  EVIDENCE.  See  Corporations  5  (p.  21);  Parti- 
tion 2  (p.  116);  Brokers  2  (p.  174);  Fraudulent  Conveyances  2  (p. 
558). 

SUFFICIENCY  OF  NOTICE.    See  Carners  12  (p.  804). 

SUIT  BY  ASSIGNEE.    See  Mines  and  Minerals  7  (p.  300). 

SUIT  AGAINST  STATE.     See  States  1   (p.  10). 
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SUIT  FOB  DOWEB.    See  Marriage  2  (p.  352). 

SUIT  TO  ESTABLISH.    See  Ahaiemeni  and  Bevival  1  (p.  470). 

SUIT  FOE  REDEMPTION  MONEY.    See  States  1  (p.  10). 

^UIT  TO  SURCHARGE  AND  FALSIFY.     See  Guardian  and  Ward  1 
(p.  306). 

SUPPLEMENTAL  REPORT  OF  COMMISSION.    See  Equity  5  (p.  80). 

SUPPLEMENTARY  ANSWER.     See  Equity  13  (p.  470). 

SURCHARGE  AND  FALSIFY— SUIT  TO.     See  Guardian  and  Ward  1 
(p. 306). 

SURETIES.    See  Pnncipal  and  Surety  7  (p.  432). 

« 

SURETIES  ON  DIFFERENT  BONDS.    See  Guardian  and  Ward  2  (p. 
306). 

SURETIES— DISCHARGE  OF.    See  Principal  and  Surety  3  (p.  139). 

SURETIES  NOT  DISCHARGED— LIABILITY  OF.    See  Principal  and 
Surety  Z  (p.  139). 

SURETIES— LIABILITY  OF.    See  Principal  and  Surety  4,  5  (p.  379). 

SURETIES— RELEASE  OF.    See  Principal  and  Surety  11  (p.  432) 

SURETY— LIABILITY  OF.    See  Corporations  10,  11  (p.  431). 

SURETY— PRINCIPAL  AND.     See  Corporations  10  (p.  431). 

SURETY— RIGHTS  OF.    See  Principal  and  Surety  1,  2  (p.  80). 

SURFACE  WATER.     See  Municipal  Corporations  13  (p.  657). 

SURPLUS.    See  Dower  4  (p.  333). 

SURPLUSAGE.    See  Barneses  3  (p.  642)  ;  Carriers  4  (p.  698). 

SURPRISE.    See  New  Trial  2,  3  (p.  96). 

TAKING— TIME  FOR.     See  Equity  10  (p.  203). 

TAXATION : 

1.  Payment  of  taxes  by  a  trustee  who  held  legal  title  for  the  owner 
h^ld  to  prevent  a  forfeiture  of  the  owner's  title.  Taylor  v.  Taylor 
470. 

2.  Under  Code  1913,  c.  29,  $  93  (sec.  978),  a  county  assessor  cannot 
assess  any  part  of  a  railroad  right  of  way  not  so  far  completed  as  to 
be  fit  for  use  until  the  land  acquired  therefor  has  been  transferred 
to  it  from  the  former  owner  on  the  land  books.  ClarJc&hurg  Northern 
2?.  Co.  V.  Morris  777. 
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TAXATION— Continued. 

3.     Equity  will  enjoin  the  collection  of  a  tax  extended  on  an  unlawful 
assessment.    Id, 

TAX  PURCHASER— PUECHASE  FROM.    See  TrwU  3  (p.  470). 

TAX  SALE.    See  Taxaiion  1  (p.  470), 

TAX— STATE  LICENSE.    See  Commerce  3  (p.  680). 

TAXES— PAYMENT  OF.    See  Trusts  6  (p.  471). 

TAXES— PAYMENT  OF.BY  TRUSTEES.    See  Taxation  7  (p.  470). 

TENANCY— TERMINATION  OF.     See  Landiord  and  Tenant  7,  9   (p. 
426). 

TENANCY' FROM  YEAR  TO  YEAR.    See  Landlord  and  Tenant  4,  5  (p. 
13). 

TENANTS— JOINT.    See  Pariiiion  1  (p.  115). 

TENANT— POSSESSION  BY.     See  Vendor  and  Purchaser  6   (p.  470). 

TENANT— POSSESSION  IN.    See  Landlord  and  Tenant  6  (p.  370). 

TENURE.    See  Municipal  Corporations  3,  4  (p.  572). 

TERM  OF  EMPLOYMENT.    See  Corporations  6,  7  (p.  31). 

TERM,  SPECIAL— ORDER  CALLING.     See  Courts  1  (p.  36). 

TERMINATION.    See  Landlord  and  Tenant  5  (p.  13). 

TERMINATION  OF  LEASE.    See  Landlord  and  Tenant  8  (p.  426). 

TERMINATION  OF  TENANCY.     See  Landlord  and  Tenant  7,  9   (p. 
426). 

TERMS  OF  BOND.    See  Corporations  13  (p.  432). 

THIRD  PERSON— PAYMENT  OF  CONSIDERATION  TO.    See  Trusts 
1  (p.  64). 

TIME.    See  Contracts  9  (p.  103). 

TIME  FOR  APPEAL.    See  Appeal  and  Error  8  (p.  145). 

TIME   FOR  FILING.     See   Equittf  9    (p.   203);   Beview  1    (p.  412); 
Ejectment  3  (p.  462). 

TIME  LIMIT.     See  Brokers  2,  3   (p.  174) ;  Mines  and  Minerals  1  (p. 
174). 

TIME  LIMIT— PERFORMANCE  WITHIN.     See  Brokers  1  to  3   (pp. 
174,  175). 
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TIME— REASONABLE.     See  Master  and  Servant    14,    15    (p.    384); 
Limitation  of  Actions  4  (p.  610) ;  Carriers  9  (p.  803). 

TIME  POB  TAKING.    See  Equity  10  (p.  203). 

TITLE  AND  BOUNDABIES.    See  Equity  12  (p.  370). 

TITLE— CLOUD  ON.    See  Quieting  Title  1  (p.  161). 

TITLE— DOUBTFUL.     See  Quieting  Title  5  (p.  370). 

TITLE— EJECTMENT  TO  TRY.    See  Injunction  2,  3  (p.  492). 

TITLE— INCOMPLETE.    See  Venchr  and  Purchaier  3  (p.  156). 

TITLE— MUNIMENT  OF.    See  Lost  Imtruments  1  (p.  185). 

TITLE,  OWNER 'S— FORFEITURE  OF.    See  Taxation  1  (p.  470). 

TITLE  TO  REALTY.    See  Justices  of  the  Peace  3  (p.  663). 

*'T0."    See  Counties  2  (p.  728). 

TRACK— PERSON  NEAR.    See  Bailroads  10  (p.  453). 

TRACKS— USE  OF.    See  Bailroads  1  (p.  148). 

TRADE— ORAL  OPTION  TO  CANC*EL.    See  Frauds,  Statute  of,  1  (p. 
85). 

TRADING  STAMPS.    See  Commerce  3  (p.  680). 

TRAINMEN.    See  Master  and  Servant  13,  14  (p.  384). 

TRAINMEN— DUTY  OF.    See  SaUroads  6  (p.  453). 

TRAINMEN— INJURY  TO.    See  Master  and  Sen^ant  15  (p.  384). 

TRAVELER— DUTY  OF.    See  Bailroads  ]1  (p.  733). 

TREASURER— AUTHORITY  OF.     See  Building  and  Loan  Association 
2  (p.  431).     . 

'•TRESPASSER.''    See  Bailroads  4  (p.  197). 

TRESPASSER— EXPELLING.     See  Assault  and  Battery  1  (p.  783). 
TRESPASSERS.    See  Bailroads  8,  9  (p.  453). 

TRESPASSERS— DUTY  OF.    See  Bailroads  7  (p.  453). 

TRIAL : 

1.  On  motion  of  the  party  injuriously  affected,  the  court  may  set  aside 
a  demurrer  to  evidence,  joined  in  by  the  demurree,  and  award  him 
a  new  trial.    Frymier  v.  Lorama  B,  Co,  96. 

2.  The  trial  court  cannot  reduce  the  amount  of  a  general  verdict 
though  the  excess  is  ascertainable,  but  must  set  aside  the  verdict 
unless  the  successful  party  remits  the  excess.    Clark  v.  Lee  145. 
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TRIAL,— Coniinued. 

3.  A  verdict  cannot  be  directed  against  a  party,  where  the  evidence 
would  support  a  verdict  in  his  favor.    Hunter  v.  Johnson  154. 

4.  A  verdict  may  be  directed  for  a  party  who  has  made  out  a  case  by 
evidence  which  the  adverse  party's  evidence  does  not  appreciably 
tend  to  overthrow.    McKinle^  Land  Co,  v.  Maynor  156. 

5.  In  svch  case,  the  assignee  of  the  covenantor  may  be  enjoined  from 
interfering  with  the  rights  of  the  lessor's  grantee  to  make  connec- 
tion with,  and  obtain  gas  from  a  well  on  the  leased  premises.  Har- 
bert  V.  fiope  Natural  Gas  Co.  208. 

S.  Where  at  least  one  item  sued  for  is  covered  by  a  compromise,  it  is 
proper  to  instruct  that  such  compromise  is  binding,  unless  impeached 
for  fraud,  or  unless  something  has  been  inadvertently  omitted  there- 
from.   ParJcershurg  4'  Marietta  Sand  Co,  v.  Smith  247. 

7.  An  instruction  is  properly  rejected,  where  it  excludes  a  theory  of 
one  party  which  is  supported  by  evidence.    Id, 

8.  That  defendants  attempted  to  sustain  the  burden  of  locating  all  the 
exceptions  in  the  senior  grant  under  which  they  claimed  did  not 
constitute  a  waiver  to  their  right  to  object  to  an  instruction  placing 
such  burden  upon  them.     Williams  v.  Smith  287. 

:9.  An  erroneous  instruction  relating  to  an  indecisive  point,  and  not 
binding  on  the  main  issue,  is  harmless  when  accompanied  by  other 
instructions  clearly  stating  the  rights  of  the  parties  against  whom 
the  error  was  committed.    Bailey  v.  Gollehon  323. 

10.  Mere  inaptness  in  phraseology  of  one  instruction  held  not  to  re- 
quire a  reversal,  where,  in  view  of  the  entire  charge,  the  jury  could 
not  have  been  misled  thereby.    Karr  v.  Baltimore  4'  0.  B,  Co.  527. 

11.  Instructions  which  are  too  general  and  are  uncertain,  and  ignore 
important  issues  and  facts,  are  properly  rejected.  Chambers  v. 
Great  State  Council,  I.  0.  B.  M.  615. 

12.  An  instruction  held  not  erroneous  for  failure  to  define  the  words 
*' proper  inspection,*'  employed  therein,  referring  to  the  duties  of 
motorman  and  conductor  at  a  grade  grossing.  Brogan  v.  Union 
Traction  Co,  699. 

ff 

13.  The  rule  TenririTTT  unanimity  in  verdicts  means  unanimity  in  the 
result,  and  not  in  the  successive  stej^s  leading  to  such  result.     Id. 

14.  An  instruction  assuming  as  true  that  which  is  unreasonable  held 
properly  refused,  though  there  was  some  evidence  tending  to  support 
it,  where  it  failed  to  take  into  account  other  pertinent  facts  which 
the  evidence  tended  to  prove.    Id. 
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TRIAL—  Continued. 


15.  An  instruction  on  the  unanimity  in  verdicts,  which  might  be  mis- 
leading and  forestall  proper  deliberations  in  the  jury  room,  or  in- 
vite individual  jurors  to  be  obstinate,  held  properly  refused.    Id. 

16.  The  instructions  should  be  limited  to  the  facts.    Id, 

17.  Special  interrogatories,  the  answers  to  which  would  be  inconslusive 
and  immaterial,  held  properly  rejected.    Id.  700. 

18.  A  decided  preponderance  of  evidence  for  demurrant  on  an  issue  of 
fact  gives  him  a  right  to  a  finding  in  his  favor  on  such  issue  as  a 
matter  of  law.  McNeer,  Talbott  4'  Johnson  v.  Chesapeake  4"  O.  By. 
Co.  804. 

See  Criminal  Law  3  (p.  36) ;  Appeal  and  Error  18  (p.  698). 

TRUST-DEED  OF.  See  Prineipai  and  Surety  1  (p.  80) ;  Mortgages 
2  (p.  120) ;  Dower  2  (p.  332). 

TRUST— EXPRESS.    See  Trusts  8  (p.  711). 

TRUST  IN  LANDS.    See  Trusts  5  (p.  470). 

TRUST  LIEN.    See  Bedemption  1  (p.  333). 

TRUST  LIEN  DEBT.    See  Dower  3  (p.  332). 

TRUST— RESULTING.    See  Trusts  3.  7  (pp.  470,  663). 

TRUST— RIGHT  TO  ENFORCE.  See  Fraudulent  Conveyances  1  (p. 
496). 

TRUSTEE.     See  Trusts  6  (p.  471). 

TRUSTEE  FOR  CREDITORS.    See  Creditor*.^  Suit  1,  2  (p.  282). 

TRUSTEE  FOR  LIEN  CREDITOR.    See  Creditor's  Suit  2  (p.  282). 

TRUSTEE— SALE  BY.    See  Mortgagee  4  (p.  128). 

TRUSTEES— PAYMENT  OF  TAXES  BY.    See  Taxation  1  (p.  470). 

TRUSTS : 

1.  A  defective  deed  constituting  a  contract  of  sale  impresses  the  land 
with  a  trust  in  favor  of  the  persons  to  whom  it  directs  payment  of 
the  purchase  money.    Garten  v.  Layton  64. 

2.  Where  one  obtains  legal  title  to  property  through  a  relation  of  trust 
under  such  circumstances  that  he  ought  not  to  hold  same,  equity  will 
impress  the  property  with  a  trust.    Kersey  v.  Kersey  70. 

3.  A  person  receiving  money  from  a  landowner  to  redeem  land  from 
tax  sale,  who,  instead  of  redeeming,  takes  an  assignment  and  pro- 
cures a  tax  deed,  is  a  trustee  for  such  owner.    Taylor  v.  Taylor  470. 
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TUVSTS-^Coniinued. 

4.  PosseBsion  of  laod  by  plaintiff  is  not  essential  to  jurisdiction  to 
establish  a  trust.    Id. 

5.  A  trust  in  land  cannot  be  defeated  by  subsequent  dealings  by  persons 
affected  with  knowledge  of  the  trust.    Id. 

6.  A  trustee,  though  denying  the  trust  and  claiming  in  his  own  right, 
should  be  reimbursed  for  taxes  paid  on  the  trust  property.    Id.  471. 

7.  The  beneficiary  of  a  resulting  trust  may  elect,  as  against  one  acquir- 
ing an  interest  with  notice  of  the  trust,  to  take  the  title  in  the  con- 
dition in  which  it  was  obtained  by  his  trustee.    Ford  v.  Ball  663. 

8.  Laches  will  rarely  run  against  an  express  trust  unless  a  defense  in 
the  nature  of  estoppel  exists.    Ash  v.  J^ells  711. 

UNAMBIGUOUS  CONTRACT.    See  Evidence  4  (p.  268). 

UNLAWFUL  ASSESSMENT.    See  Taxation  3  (p.  777). 

UNLAWFUL  SALE.    See  Inioxicaiing  Liquors  1  (p.  297). 

UNMATURED  STOCK— MONEY  ADVANCED  ON.  See  Building  and 
Loan  Asiociations  1  (p.  203). 

UNREASONABLE  FORCE.    See  Assault  and  Battery  1  (p.  783). 

USE.    See  Highways  1,  2,  3  (p.  576). 

USE— PUBLIC.    See  Eminent  Domain  1,  2  (p.  21). 

USE  OF  STREETS.  See  Municipal  Corporations  5  to  9  (pp.  576,  577); 
Constitutional  Law  5  (p.  576). 

USE  OF  STREETS— REGULATION  OF.  See  Municipal  Corporations 
6,  7,  8  (pp.  576,  577). 

USE  OF  TRACKS.    See  Bailroads  1  (p.  148). 

USURY.    See  Building  and  Loan  Associations  1  (p.  203). 

''UTMOST  DEGREE  OF  CARE."    See  Appeal  and  Error  19  (p.  699). 

VALIDITY.  See  Frauds,  Statute  of,  1  (p.  85) ;  Descent  and  Disiribu- 
tion  2  (p.  91) ;  Partition  1  (p.  115) ;'  Judges  1  (p.  128) ;  Justices 
of  the  Peace  1,  2  (p.  558)  ;  Deeds  4  (p.  558)  ;  Municipal  Corpora- 
tions 6,  11,  12  (pp.  577,  630);  Insurance  1  (p.  614);  Master  and 
Servant  18  (p.  756). 

VALIDITY  AND  EFFECT.  See  Landlord  and  Tenant  1  (p.  13); 
Descent  and  Distribution  2  (p.  91). 

VALIDITY— RECOGNITION  OF.    See  Marriage  1  (p.  352). 
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VALIDITY  OF  STATUTE.     See  Criminal  Law  15   (p.  361) ;  Consiiiu- 
tional  Law  3,  4  (p.  399) ;  Insane  Petions  1,  2,  3  (p.  516). 

VALUE— RENTAL.     See  Ejectment  1  (p.  461).    . 

VARIATION  AND  EFFECT.    See  Corporations  1  (p.  1). 

VENDOR  AND  PURCHASER: 

1.  That  the  coosideration  for  a  coDtract  of  sale  is  payable  to  strangers 
thereto  by  way  of  gift  does  not  invalidate  the  contract.  Garten  v. 
Layion  63. 

2.  Mere  inadequacy  of  price  in  a  contract  of  sale  dees  not  alone  war- 
rant rescission  or  cancellation.    Id. 

3.  That  the  vendor  did  not  have  complete  title  held  not  to  defeat 
recovery  on  the  purchase-morey  notes,  where  there  was  a  m^re  gen- 
eral warranty  of  title,  and  the  vendee  *8  possession  had  not  been  dis- 
turbed.   McKinley  Land  Co.  v.  Maynor  156. 

4.  An  "option  to  purchase''  is  a  mere  personal  right,  not  an  interest 
in  the  optioned  land.     Woodall  v.  Bruen  193. 

5.  An  option  to  purchase  differs  materially  from  a  condition  subsequent, 
capable  of  working  a  forfeiture  to  the  grantor.    Id, 

6.  A  tenant's  possession  is  sufficient  notice  to  a  purchaser  to  put  him 
on  inquiry  concerning  the  tenant 's  rights.     Taylor  v.  Taylor  470. 

7.  A  contract  held  to  be  a  contract  of  sale  and  purchase  of  land  and  not 
a  mere  option  to  purchase,  though  it  gave  the  vendor  an  option  to 
annul  the  unperformed  part  in  case  of  default  in  payment.  Berry  v. 
Humphreys  668. 

8.  Where  the  vendor  in  an  oral  contract  voidable  under  Code  1913,  c. 
98,  is  able,  ready,  and  willing  to  perform  on  payment  of  the  balance 
of  the  purchase  money,  the  vendee  cannot  in  an  action  at  law  re- 
cover the  purchase  money  paid.    Cook  v.  Griffith  799. . 

See  Specific  Performance  1  (p.  64). 

VENIRE  FACIAS— FAILURE  TO  ISSUE.    See  Grand  Jury  1  (p.  36). 

VENUE.    See  Criminal  Law  17,  18  (p.  686). 

VERDICT.     See  Malicious  Prosecution  1    (p.   322);    Ejectment   2    (p. 
462);  Trial  13  (p.  699). 

VERDICT— DIRECTION  OF.    See  Trial  3,  4  (pp.  154,  156). 

VERDICT— ERRONEOUS.    See  New  Trial  1  (p.  84). 

VERDICT— EXCESSIVE.     See   Appeal  and  Error  8    (p.    145);    New 
Trial  4,  5,  6  (pp.  356,  657). 
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VICIOUS  DISPOSITION— KNOWLEDGE   OF.     See   Animals   1   to   5 
(p.  604). 

VOID  JUDGMENT— IMPRISONMENT  UNDER.     See  Habeas  Corpus 
1   (p.  361). 

VOLUNTARY  PAYMENT  OF  AGENT.    See  Principal  and  Agent  1   (p. 
268). 

VOTE— SUBMISSION  TO.    See  Counties  1  (p.  727). 

WAGERING  CONTRACT.    See  huurance  3  (p.  614). 

WAGES— PAYMENT  OF.     See  Constitutional  Law  1  (p.  27). 

WAIVER.     See  Trial  8  (p.  287)  ;  Contracts  3   (p.  84) ;   Equity  4,  5   (p. 
80)  ;  Insurance  5  (p.  615). 

WAIVER  OF  CONDITIONS.    See  Sales  2  (p.  503). 

WAIVER  OF  OBJECTION.     See  Appeal  and  Error  17  (p.  698). 

WAIVER  OF  RIGHT  OF- DOWER.     See  Wills  1  (p.  352). 

W^ANT  OF  JURISDICTION.     See  Prohibition  1,  2  (p.  685). 

WANT  OF  REPLICATION.    See  Beference  1  (p.  306). 

WARN— FAILURE  TO.    See  Master  and  Servant  21  (p.  756). 

WARNING— INSTRUCTION   AND.     See  Master  and  Serva7it   22    (p. 
756). 

WARRANTY— BREACH  OF.     See  Sales  3   (p.  503). 

WARRANTY— GENERAL.     See  Covenants  1  (p.  156). 

W^\STE— DESTRUCTION  OR.    See  Ejectment  1  (p.  461). 

WATER— SURFACE.    See  Mtinicijyal  Corporations  13  (p.  657). 

W^EAPONS— CARRYING.     See  Indictment  and  Infornwtion  2  (p.  263). 

WEIGHT  OF  EVIDENCE.    See  Loft  hutrum^nts  2  (p.  185). 

WEIGHT— RELATIVE.    See  Bou7id<iries  5  (p.  537). 

WELLr— FAILURE   TO  COMPLETE.     See  Mines  and  Minerah  6    (p. 
268). 

WELLr— OIL.     See  Mines  and  Minerah  2  (p.  174). 

WHAT  CONSTITUTES  BINDING  CONTRACT.    See  Sales  4  (p.  725). 

WHAT  CONSTITUTES  BRIBERY.    See  Bribery  3  (p.  686). 

WIDOW— RIGHT  OF.     See  Dower  3  (p.  332);  Bedemption  1  (p.  333). 
WIFE— CONVEYANCE  TO.    See  Fraudulent  Conveyances  2  (p.  55S). 
W^ILLr— CERTIFIED  COPY  OF.    See  Evidenee  11  (p.  673). 
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WILLS: 

1.  That  a  widow  fails  to  renounce  her  husband's  will,  which  makes 
provision  for  her,  does  not  bar  her  dower  right,  unless  it  clearly 
ai)])ears  that  such  provision  was  in  lieu  of  dower.  Miller  v.  Miller 
352. 

See  Insurance  1  (p.  614). 
WITNESS— CONCLUSION  OF.     See  Evidence  14  (p.  721). 
WITNESS— PRKSENCE  OF.     See  Criminal  Law  3   (p.  36). 

WITNESSES: 

1.  An  objection  that  a  witness  is  incompetent  because  of  insanity 
should  be  made  when  he  is  offered  as  a  witness.    Stale  v.  Hoke  37. 

2.  The  competency  of  witnesses  is  for  the  court.    Id. 

3.  A  witness  who  had  not  been  adjudged  a  lunatic  was  presumablv  sane, 
and  the  burden  was  on  defendants  to  establish  their  contention  that 
he  was  incompetent  because  of  insanity.    Id. 

4.  To  render  a  witness  incompetent  for  insanity,  his  mental  aberration 
must  be  sufficient  to  negative  trustworthiness  when  his  testimony  is 
given.    Id. 

WOMEN— MARRIED.     See  Acknowled<gmeni  1,  2  (p.  236). 

WORDS  AND  PHRASES: 


1. 

2. 

3. 

4. 
5. 

6. 

7. 

8. 

9. 

10. 
11. 

12. 

13. 

14. 


'Agent.'*    Long  v.  United  Savings  ^  Annuity  Co.  31. 

'  Arising. ' '  Moore  v.  Hope  Natural  Gas.  Co.  649. 

'At  time  of  passage  of  act."    State  v.  Pinton  573. 

'  Caused. ' '    Moore  v.  Hoi)e  Natural  Gas  Co.  649. 

'  Compensatory. ' '    Yates  v.  Crozer  Coal  4r  Coke  Co.  50. 

'  Compensatory  damages. ' '    Tales  v.  Crozer  Coal  4r  Coke  Co.  50. 

'Completed."    Chambers  v.  Simmons  174. 

'  Commensurate.  * '    Yates  v.  Croeer  Coal  4'  Coke  Co.  50. 

'Contract  of  entirety."    Parkersburg  4"  Marietta  Sand  Co.  v.  Smith 
246. 

'  Crops. ' '    Moore  v.  Hope  Natural  Gas  Co.  649. 

'Demise."    Ford  v.  Ball  663 

'Drilled  in."    Chambers  v.  Simmons  174. 

'  Duly  admitted  to  record  in  any  county. ' '    Carmichael  v.  Beed  672. 

'Executive  officer."    Weil  v.  Blaok  685. 
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WORDS  AND  PHBASES— Cotittn-uedL 

15.  *  *  ExtraordiDary  care. '  \    Brogan  v.  Union  Traction  Co.  698. 

16.  '* Final  decree."    FuUon  v.  Bamsejf  45. 

17.  *' Formal  defect."    State  v.  Jarrell  263. 

18.  **From."    While  v.  County  Court  of  Mercer  County  727. 

19.  ' '  Grant. ' '    Ford  v.  Ball  663. 

20.  ''Highest  degree  of  care."    Brogan  v.  Union  Traction  Co,  698. 

21.  ** Interstate  commerce."    Sperry  4"  Hutchinson  Co.  v.  Hill  680. 

22.  ' '  Jeopardy. ' '    Ex  parte  Bornee  360. 

23.  *  *  Option  to  purchase. ' '    Woodall  v.  Bruen  193. 

24.  ' '  Payment. ' '    Ford  v.  Ball  663. 

25.  *  *  Pending  suit. ' '    Taylor  v.  Taylor  470. 

26.  '*  Probable  cause."    Bailey  v.  Gollehon  322. 

27.  "Proximate  cause."    /Sf/wcfc  v.  Kanawha  4'  M.  Sy.  Co.  453. 

28.  ''Proximate  cause."    Brogan  v.  Union  Traction  Co.  698. 

29.  '* Punitive  damages."    Yates  v.  Crozer  Coal  4"  CoJce  Co.  50. 
'30.     ' '  Purchase. ' '    Ford  v.  Ball  663. 

31.  "Receiver."    Ct<y  Banfc  o/  Wheeling  v.  J5rt/an  481. 

32.  * '  Retraxit. ' '    Fulton  v.  Bam^ey  45. 

33.  "Specific  performance."    Big  Huff  Coal  Co.  v.  Thomas  161. 

34.  ' '  Tenant  from  year  to  year. ' '    Coffman  v.  Sammons  13. 

35.  "To."    TTWte  v.  Cowwty  Cowri  of  Mercer  County  727. 

36.  "Utmost  degree  of  care."    Brogan  v.  Union  Traction  Co.  698. 

37.  "Within  the  county."     White  v.  County  Court  of  Mercer  County 
727. 

WORKMEN  '8  COMPENSATION  ACT.    See  Master  and  Servant  18,  19 
(p.  756). 

WRITING—PAROL  EVIDENCE  AFFECTING.     See   Evidence  7    (p. 
592). 

WRITTEN  AND  PRINTED  PARTS.    See  Contracts  26  (p.  718). 

WRONGFUL  DISTRIBUTION  OF  FUNDS.     See  Creditor's  Suit  1  (p. 
282). 

YEAR  TO  YEARr— TENANCY  FROM.    See  Landlord  and  Tenant  5  (p. 
13). 
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